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TEMA N 1.

PLTOCOPCHKO-ITIPABOBI BYUEHHS INTATOHA I APUCTOTEJIA SIK
OCHOBOIIOJIOKEHHA €BPOIIEMCBKUX ITPUPOJHO-ITPABOBHUX
PIJIOCOPCBKHUX BYEHb

IIJIAH JEKIII:
BCTYII
1. TIpenmer dinocodii mpasa.

2. ®inocoderko-ipaBoBi BueHHs [lmatoHa 1 ApucToTelns SK OCHOBOIIOJIOMKEHHSI
€BPOIEUCHKUX MPUPOTHO-TIPABOBUX (PLIIOCOPCHKUX BUEHB

2.1 OcHoBHI nooXxeHHs (itocodchko-mIpaBoBoro BueHHs [lnatona

2.2 OcHOBHI TI0JI0KEHHS (1710COPCHKO-TIPABOBOTO BUCHHS APHUCTOTENS

BUCHOBKHA
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PEKOMEH/IOBAHA JIITEPATYPA:

IIpeamer i 3aBananns Qisocodii mpasa

1. baunnin B.A., XKXypascekuii B.C., [TanoB M.I. ®inocodis mpasa: Iligpyd. mmns
IOpU/I. CIiell. BUI. HaBY. 3akiaiB. — K.: In FOpe, 2003. — 472 c.

3. ®inocodis npara / 3a pen. M.B.Koctuipkoro ta b.®. Uminsa. — K., 2000. — 336 c.
4, Hunmneniyc P. ®@inocodis npasa: Ilep. 3 Him. — K.: Tangem, 2000. — 300 c.

5. llkoxa B.B. Berym g0 ¢inocodii npasa. — X., 1996. — 223 c.

MetopnoJiorisi gpisiocodii npasa

1. baunnin B.A., IlanoB M.I. ®inocodis mpasa: [ligpyd. mis ropua. CHEl. BHIIUX
HaBy. 3aknajiB ocBitu. — K.: Ia FOpe, 2002. — 472 c.

3. Kysuemnor B.I. ®inocodis mpaa. Ictopis Ta cywacHicts: Hapu. moci6. — K.: BJ]
Crunoc: I ®omiant, 2003. — 382 c.

4, Pab6inoBuu IILLM. Metonomoris  BITYM3HSHOTO  3arajbHOTEOPETHIHOTO
MpaBoJIeP>KaBO3HABCTBA: Cy4yacHI TeHeHii / bron. M-Ba roctunii Ykpainu. — 2003.
—No 1.

5. Makcumos C. [TpupoaHo-ripaBoBe MuciieHHs // BicHuk Akaaemii IpaBoBUX HayK
VYkpainu. — 2001. — Ne 4 (27).

6. O6oporoB 0. M. ®inocodis nmpasa 1 meToonoris wopuctpyaenii // [Ipodiemu
¢1nocopii npasa. — K.; UepniBui: Pyra, 2003. —T. L.

®dinocodpcrko-npaBoBi BUeHHs B 3axiaHii €spomni

1. Cxupb6exk I'., 'mnbe H. Ucropus dunocodpuu: Yued. mocodbue st CTyI. BBICII.
yue6. 3aBenenuii: Ilep. ¢ anrn. B.M.Ky3uenosa; Ilox pen. C.b.KpbimMckoro. — M.:
BJIAOC, 2000. — C. 284-307, 344355, 392-417.

2. ®unocodus mpama. Xpecromaris: Yue6. moco6. / Ilox pen. H.M.Ilanosa //
Cocrt.:H.N.ITanoB, B.A.baunnun, A.J[ Cesatoukuii. — K.: Un FOpe, 2002. — 692 c.

3. H3pobanp O.I1., Taiipmamyk K.B. ®inocodcrko-mipaBoBi acmekTH TBOPYOCTI
Hixkono Makiasemi // [IpaBo 1 6e3neka. — 2006. — T. 5. — Ne 4, — C. 15-109.

4. NI3po6ans O.I1., PasmeraeBa 1O.C. IlpoGnema iHAMBIAYyadbHOI Ta KOJEKTUBHOI
oe3neku y TBopuocTi Tomaca ['o66ca ta Immanyina Kanra (¢inocodcbko-npaBoBuHii
acniekt) // [Ipobmemu dinocodii mpasa. — K.-Uepwnimi: Pyra, 2005. — T. III. — Ne 1-2.
—C. 368-373.

5. Jlokk /. [IBa TpakTaTta o npasieHuu: Ku. Bropas: B 3 1. — M.: Mebicib, 1998. — T.
3.— 668 c.

6. Kocrenko O. b. Po3ymiHHA B3a€MO3B’S3Ky J€pXaBU 1 TPOMAASTHCHKOIO
cycnuibeTBa [.B.®. I'erenem (ppankdyprebkuit nepion TBopuocTi) / Bicuuk. FOpua.
Hayku. — K.: KuiB. nepxaBuumii yH-T im. T. I'. IlleBuenka, 1998. — Bun. 35. — C. 23—
27.204

7. Kpasuenko FO. ®. Ines npaBa y I'.I'erens // Bicuuk HarioHanbHOTO yHIBEPCUTETY
BHYTpilHIX crpaB. — X.: Ham. YH-T BHyTp. cnipas, 2001. — Bun. 16. — C. 107-113.

8. Kant U. Tpakrarse! u mucema. — M.: Hayka, 1980. — 709 c.
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9. I'vode O. Posym 1 nmpaBo. CkiaioBi iIHTEPKYIBTYPHOTO MTPaBOBOTO AUCKypcy: [lep.
3 HiM. JI.A. CutHuuenko, M.JI. KynrtaeBoi. — K.: AnsTepnpec, 2003. — 264 c.

10. Kenbzen I'. Yucrte npaBosznaBctBo: Ilep. 3 HiM. O. MokpoBoabscbkoro. — K.:
FOniBepc, 2004. — 496 c.

11. Pan6pyx I'. JIrtonquna B npasi // IIpobnemu dinocodii mpasa. — K.-Uepnisii, 2004.
-T.2. - C.71-82,

12. Ponc [x. Teopis cnpasennmuocTti: [lep. 3 anrn. O. MoxkpoBoisbebkoro. — K.:
Bun-Bo Conowmii ITaBauuko «OcuoBu», 2001. — 822 c.

IIpaBoBa OHTOJIOTifA: MPUPO/A i CTPYKTYpa NpaBa

1.baunnin 1. B.A., Xypascekuii B.C., [TanoB M.1. ®inocodis npasa: [linpydynuk. —
K.: In KOpe, 2003. — 472 c.

2. Komp K.K. ®unocodus u cormonorus npasa. — K.: KOpuakom UuTep, 2000. — 480
C.

3. Makcumon C.U. IIpaBoBasi peaibHOCTh: ONBIT (PUIOCOPCKOTO OCMBICICHUS:
Monorpadus. — X.: [Ipaso, 2002. — 328 c.

4. Peunnikuit B.B. CumBonmnueckasi peasibHOCTh U ipaBo: Mounorpadus. — JI.: BHTJI-
Knaccuka, 2007. — 732 c.

5. Humnmeniyc P. dinocodis mpasa: [lep. 3 Him. — K.: Tarnnem, 2000. — 300 c.

6. FOmuk O.I. Nany3i Ta IHCTUTYTH MPaBOBOi cucTeMu (Miu 1 peanbHICTB):
Kputnunuii nHapuc. — K.: Opisau, 2002. — 110 c.

IIpaBoBa aHTPOMOJIOTisi: TYMaHICTUYHA NPUPOAA MPaBa

1. bprorrep B. OOpa3 mtogunu y koHueniii npas yoauau // Ilpo6in. dimocodii
npaBa.— K.; Uepnisii, 2003. — T. 1.

2. T'ymuma JI.A. JlrioguHOpPO3yMiHHS Yy TIpaBOBiM Hayli (10 XapaKTEPUCTHKHU
Cy4acHOTO MOHATTEBOTO anapary) // [Ipodnemu dinocodii npasa. — 2005. — T. 3. — No
1-2. 205

3. I'vode O. Posym 1 npaBo. CkinaioBi iIHTEPKYIBTYPHOTO MPaBOBOTO auckypcy: Ilep.
3 HiM. JI.A. Cutauuenko, M.JI. Kynraeoi. — K.: Ansrepnpec, 2003. — 264 c.

4. MakcumoB C. [HCTUTYT mpaB JIIOJIUHU B Cy4aCHOMY CBITI: (1710cO()CHKO-TIPABOBI
acniektu // Bicnuk Akaaemii npaBoBux Hayk Ykpainu. — 2000. — Ne3 (22).

5. MakcumoB C. Cy6’ekT npaBa y ¢i110co)CchbKO-aHTPOIOJIOTTYHOMY BUMIpi // BicHuK
Axanemii mpaBoBux Hayk Ykpainu. — 2000. — Ne4 (23).

YHiBepcajibHe i KyJbTYPHO-0C00JIMBe Y HiHHICHOMY BUMIipi nmpaBa

1. I'pomreBuit FO. Ponb mpodeciitHoi mpaBocBiAOMOCTI Cyal y hopMyBaHHI pillIEHHS
Cyly: KpUMIiHAJIbHO-TIpOlleCyalibHUI acnekT // BicHuk Axazemii MpaBOBUX HayK
VYkpainu. — 2005. — Ne3 (42). — C.168-180.

2. Kamunoscekuit 10.}0. BzaemooOymoBneHicTh i0epaTUBHOI KyJbTypu Ta
IPOMAJITHCHKOI TPaBOCBIIOMOCTI B TIpolieci po30y/IOBU YKpaiHCHKOI JepkaBu //
[IpoGnemMu pO3BUTKY CyCHUIBCTBA: CUCTEMHUN MiaXiaA: MaTep. MXKBY3. HayK. KOH(.
(M. XapkiB, 12 13 kBiT. 2006 p.). — X.: Ham. ropun. akan. Yipaiau,2006. — C.23-27.
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3. Makcumos C.U. IIpaBoco3znanue: ¢puaocodcko-nmpaBoBOe OCMbICTIEHUE //
[Ipo6semu 3akoHHOCTI. Bum. 52. — X.: Harr. ropun. akan. Ykpainu,2002. — C.148-
155.

4. Menpunuyk O.C. [.O.InbiH nipo akciomu npaBocBiioMocTi // Bicauk Opechbkoro
1HCTUTYTY BHYTpimHIX cipas. — 2001. — Ne 1. — C. 44-47.

5. Onitnnuyk P. [IpoGiemu popMyBaHHS MPaBOBO1 CBIJIOMOCTI Ta MPABOBO1
KyJbTYpH B yKpaiHCbKOMY cycniyibeTBi // FOpu. sxxypnain. — 2006. — Ne 2. — C. 58-60.
6. [TomsikoBa O.M. IIpaBoBa KyJIbTypa 1 MPaBOCBIAOMICTh SIK 3ac00M cTabimi3aIlii
HOJIITUYHOTO pexxumy // JlepkaBa 1 mpaBo. FOpunuyni 1 nomituyHi Hayku.— K.: [H-T
nepkasu 1 mpaBa HAH VYkpainu,2005. — Bumn.29.— C.34-39.

7. Togpika FO.H. KonctuTyinoHHble OCHOBBI (POPMHPOBAHUS MPABOBOU KYJIBTYPHI. —
X.:Paitnep, 2001. — 160 c.

IncTuTynionanbHuil BUMip npasa. @inocodcbKi npodaemMu npasa i Bjiaam y
MOCTTOTAJTITAPHOMY CyCHLIbCTBI

1. KoHCcTUTy1ITHO-TIpAaBOBI 3acajy CTAHOBJIEHHS YKpaiHChKOI nep:kaBHOCTI / B.S.
Tamiit, FO.M. Tonuka, O.I'. lanmnpsH Ta iH.; 3a pen. akagx. HAH VYkpainu B.4.
Tamis, akan. AllpH Ykpainu FO.M. Tonuku. —X ITpaBo, 2003. — 328 c.

2. IlpoGnemu mpaBa 1 BIagd B YMOBax IMOCTTOTANITAPHUX TpaHCPOpMAIIiii:
MDKIUCIUIUTIHApHU  aHani3: Monorpadis / M.I. Tlanos, O.I'. Janunesan, C.I.
MakcumoB Ta iH; 3a 3ar. pen. akaa. AllpH VYkpainm M.I. Ilanosa, mpod. O.I.
Hanunbsna. — X.: [IpaBo, 2004. — 360 c.
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META JIEKIIII:

1. Po3kputTs cyTHOCTI npeaMery (dinocodii mpasa, Mo JOCTIIKYE CBITOTIISIHY,
OHTOJIOT14YHY, THOCEOJIOTIUHY, aKCIOJOTIUHY Ta IMBLII3aiiiHy (QYHKIIT mpaBa sK
peryJsTopa CIiBBIIHOIIEHHS 1HAUBIIYaIbHOIO 1 CYCIUJIBHOTO OYTTS B KYJIbTYPHO-
1ICTOPUYHOMY, ITUBLTI3AIHOMY TIPOIIECi.

2. Po3kpurts cytHOCTI distocodchbko-npaBoBoi KoHuenlii [1naTtona.

3. Poskputts cyTHOCTI (i10c0()CHKO-TIPaBOBOI KOHIIEIIT ApPiCTOTEINS

BCTYII

dinocodcbke OCMUCIECHHS TpaBa € 3aBAaHHSIM OCOOJIMBOI HAYKOBO1 1 y40OBOi
TUCHMILUTIHU — (inocodii mpaBa, 1[0 Ma€ CBIM BJIaCHUM TpeAMET JOCHTIIKCHHS 1
Kareropiajibhuii anapar. @inocodis mnpaBa — HaykKa JpEBHS, BOHAa Oyna BKe
npejcTaBiieHa B TBopax [lmatona 1 Apictorens, IocsAria OCOOJMBOTO PO3BUTKY B
Zaxiguii €Bponi B XVII-XVIII cromitrax 1 npogoxye QyHKIIIOHYBAaTH B CHUCTEMI
T'YMaHITapHOTO 3HAHHS B HAIlll JIHI.
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1. IPEJMET ®LIOCO®II IPABA. ®LJIOCO®CHKO-IIPABOBA
PEDJIEKCIA

[TouneMo 3 mutaHHs: 10 € (Pimocodis mpapa 1 Mo BoHa BuBYae? HeoOXimHO
BI/I3HAYUTH, 110 B icTOPii (Pi0coPChKO-MPaBOBOI JyMKH ICHYBaJIU BCUISKI IMTiIXOIU
1o Bu3HaueHHs ¢iutocodii mpasa 1 11 npeamery. Tak, Hanpukian, I'. ['erens BBaXkaB ii
bi10ocohChKOI0 HAYKOI IIPO MpaBO, MPEAMETOM SKOi € iaes mnpaBa. Pocilichkuii
¢inocod C. Opank po3ymis (pinocodiro mpaBa Sk BUSHHS PO CYCHUTbHUM 17€all.

VY cyuacHiit ¢inocodii mpaa i mpeIMeT TaKoK BU3HAYAETHCS TO-pi3HOMY. Bin
HAWIUPIINX BU3HAYCHB, SK, HAPUKIA, Yy BIOMOTO POCIMCHKOTO (iocoda mpaBa
B. Hepcecsana: «®imocodiss mpaBa 3aliMaeThCsl AOCTIHKCHHSIM CEHCY IpaBa, HOTo
€CTBA 1 TOHATTS, MOTO MIJCTaB 1 MICIsl B CBiTi, HOTO IIHHOCTI 1 3HAYYIIOCTI, HOTO
pOJIl B JKUTTI JIFOJIMHU, CYCHUIBCTBA 1 JEPKAaBH, B JOJSAX HAPOJIB 1 JIOACTBA», IO
HaWBYX4MX, K, HAIPUKJIAA, Ol OJHOTO 3 MPOBITHUX 1TAMMChKUX (PitocodiB mpapa
H. bo60io, mo BBaxkae, 10 €IMHOI0 Tpobiemoro ¢inocodii mpasa, sika 1 CKIAJaE,
BJIACHE, 11 IPEJIMET, € CIPABEIIIUBICTD.

Take pi3HOMAHITTA MIAXOAIB 10 TpeaMeTy ¢inocodii mpaBa CHOBHA
3aKOHOMIpHO, 00 HOro BU3HAYEHHS Mepeadadae BUSBICHHS BITHOIICHHS AOCIITHUKA
K 10 ¢dutocodii, Tak 1 10 mpaBa. MokHa nepeadaunTH, 110 MiIAXOAIB 10 MPEAMETY
dimocodii mpaBa CTUIbKH, CKUIBKM 1CHY€ (P110CO(OCHKUX CHUCTEM, a BUSBICHHSA
npeamety (utocodii mpaBa HEMOXKIUBE 0€3 YITKOrO BU3HAYECHHSI MO3UIT JOCIITHUKA
10 camoro (peHomMeHy mpaBa, TOOTO TOTO, IO BIacCHE 1 Ma€ OyTH AOCIIIKEHE.

Jns BupilieHHA Ii€l MpoOJEeMU JOUIIBHO CKOPUCTAaTUCS MIPKyBaHHSAMHU
I0rociaBcbkoro teopetuka npasa P. JIlyku. «Camo nonsrrs «®@inocodis npasa», —
BiJI3HAYa€ BiH, — JITKO BU3HAUYUTH BUXOJAYU 3 BXKE BIOMOTO MOHATTA (Pinocodii.
®inocodia mpasa € crneHialbHOW (PUIOCOPIEI0 — TaKy, NPEAMETOM SKOI € HE BECh
CBIT B IIIJIOMY, HE BCE CYIIIE SIK TaKke, a JIMIIE OJlHAa MOro yacThHa — mpaso. [Ipote,
OCKLJIbKH BOHA € (ijocodis, Xoua 1 creliaibHa, i BIacTuBl Bci pucu Pinocodii mie
abo BiAMOBiAHO 3aranbHI (inocodii. Lle o3nauvae, mo i1 mpenMer aHaMOTIYHUN
npeamety hiocodiin.

Orxe, gkmo 3arampHa (Guiocodis € BYEHHSM TIPO TPaHUYHI TiJCTaBU
JIOJICBKOTO OYTTSA, TO, BIAMOBIAHO, (inocodis mpaBa Moxe OyTH BHU3HAYEHA SIK
BUEHHS TPO TPaHUYHI MiJCTaBU IMpaBa SK OJHOTO 13 CHOCOOIB JIFOJCHKOTO OyTTS.
BuxopucroBytoun niaxina I. Kanra, sikuii BBakaB, 110 IpeaMeT 3arajibHoi (inocodii
K HayKH MOKHA BU3HAYUTH IUISIXOM BIATOBI/1 HA MUTAHHS:

1) mo 1 MOXy 3HaTH?

2) o st MIOBUHEH poOUTH?

3) Ha 110 5 CMIIO CIIOAIBATUCS?

4) 110 Take JroauHa?

— nmpeameT ¢inocodii mpaBa aHAIOTIYHO MOXHA BU3HAYUTH 32 JOTIOMOTOIO
MOCTAHOBKY HACTYITHUX IMUTAHb:

1) o s MoKy 3HATH PO MPaBO?

2) 110 s MIOBUHEH POOUTH BIAMOBIIHO A0 BUMOT TIpaBa i 4omy?

3) Ha MO S MOXY CIOJIBAaTHCS B pa3i MOTPUMaHHS a00 MOPYIIEHHS ITHX
BUMOT?
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VY cBorO 4yepry BCi BOHM MOKYTh OyTH 3BEZCHI O OJTHOTO y3arajbHIOBAIBHOTO
NUTAHHS: 110 Take MpaBoOBa JOIWHA, a00 10 TPECTaBiIsie cOO00 MPaBo SIK CIOCiO
JroJichKoro OyTTa? BiamoBifi Ha Il MOCTaBJICHI MUTAHHS 1 JO3BOJISIOTH 3'SCYyBaTH
NpUPOJIy Takoro (peHOMEeHy K MIpaBo 1 npeaMeT (i1ocodChKOl AUCIUILIIHU, SKa
HOTO JOCIIIKYE.
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2. PIJI0OCODPCBKO-ITPABOBI BUEHHA IIVIATOHA I APUCTOTEJIA SAIK
OCHOBOIOJIOKEHHS €BPONENCHKUX MPUPOIHO-ITIPABOBUX
PIJIOCOPCBKHUX BYEHb

['oBopsiun mpo mepii €BPONEUChKI TPUPOIHO-TIPaBOBi (iTI0COPChKI BUCHHS,
ckoHcTpyihoBaHi B JlpeBHid ['penii anTHuHuMH Muciutensmu [lnatroHoMm 1 Horo
y4HEeM ApHUCTOTENEeM, BIA3HAYUMO, 10 BOHM OCMHUCIIOBAIM COIIAJIbHO-KYJIBTYpPHI
yMoBM A(iHCBKOrO HOJICY, B SKOMY KIIW. IXHili cBiTormsn ¢opMmyBaBcs came 3a
COIATBHO-KYIbTYPHUX YMOB CBOTO 4Yacy 1 CBO€i aepskaBu. OcoOJIMBO TTiIKPECTIMO,
M0 KOXKHE JepXKaBHO-TIpaBoBe (OpMyBaHHS, y OyAb-sIKy €noxy, OOyMOBJICHE
pi3HOMaHITHUMHU  (akTopamMHu, 30KpeMma, KIIMAaTHYHUMH,  TeorpadidyHIMH,
TeOIOIITHYHUMH YMOBAaMH.

CoutanpHo-nomituunuil yerpid pesnwoi I'pewii VII — V cromite 10 Hamoi
epu OyB CHUCTEMOIO HE3alIeKHUX TOJIICIB — HEBEIMKHUX, 1HOAI KPUXITHUX JEpPKaB.
Tepuropisa nojicy ckiaganacs 3 MicTa Ta NPUIETINX JI0 HBOTO CEJIUIL. 3arajbHOIO
PHUCOIO TIOJIICHOTO KUTTS Oysia 60poTh0a MiXK POJOBOIO ApUCTOKPATIEI0 1 TOPTOBO-
PEMICHUYMMU KOJaMH, 10 YTBOPIOBAJIM Pa3oM 3 OKPEMHUMH LIapaMU CEJISIHCTBA Tadlp
JeMOKpaTii. 3aJieXXHO BiJl MepeBard Ti€i abo 1HIIOI CTOPOHM JiepKaBHA Blaja B
noiicax HaOyBaina ¢opmu abo apuctokpatuyHoro mpaniiHHsA (Cmapra), abo
nemokpatii (Adinn), abo mepexiIHOTO MPaBIiHHSI TUPAHIB.

[IpoTupiyust Mi>K OPUXUIBHUKAMH apUCTOKPATIL 1 MPUXUIBHUKAMHU JEMOKPATIi
OyauM CTUMYJIOM CTaHOBJEHHS Ta PO3BUTKY IOJITUKO-IIPABOBOI  1J€0JIOTI.
OcHoBHUMHK TmpoOjeMaMu ii cTand MOpoOieMH Halkpamoi (GOopMH JEepHKABHOTO
YCTPOIO — JIEMOKpaTis a00 apUCTOKpaTis, a TaKOX IMOHSTTS MPO IMOBHOMPABHOTO
rpOMaJITHUHA TOJIICY.

2.1. OCHOBHI TOJIOKEHHSA ®LTIOCO®CHKO-ITPABOBOI'O BUEHHS IIJIATOHA

IlnaTon (427 — 347 pp. 10 HamIol epu) HAPOAUBCS B APUCTOKPATUYHIN CIM'T.
B mononocrti (407 — 399 pp. no Hamoi epu) OyB yunem Cokpara, sikdii MaB Ha HHOTO
Benukuii BrumB. Ilicns cmepti Cokpara [lmatoH pasoMm 3 1HIIMMH YYHSIMU
cTpaueHoro ¢ginocoda nmokuHyB Adinu. Bin 6arato nmogopoxxyBas: BiiBigaB €rurmer,
[TiBnenny Itanito 1 Cunmoniro. [losepuyBiucek B Adinu, Ilnaron B 387 pp. 10 Hamoi
epu npuadaB HEBEJIMKUN JIIC Ha 3€JIeHIM OKOJMI MiCTa, 0 HOCHWJIA IM'S Tepos
Axanema. Tam IlnaTon 3acHyBaB AKajJeMito, KO KEpyBaB J0 KIiHIIS CBOTO KUTTSI.
Bona npoicHyBana Maiixke 1ijae TUCSUOMITTS — 10 529 p. Haioi epu.

Y nmianosi «/ep:xkasa» Iliatona Halsickpasimie BigoOpaxeHi WHOro
dijocodcbko-npaBoBi morasiau. BumiimMo To#M acmekT, IO JT1ajloTH aHTHYHOTO
MUCTUTENSI MarOTh XYAOXKHIO (opmy, TomMy #Horo ¢inocodCchbKo-TIpaBOBY TEOPIO
HEOOX1THO 1HTEepIpeTyBaT. Y mianosi «JlepkaBay MICTUTHCS HAWUTOBHINIMA BUKJIA
MOJIITUKO-TIPABOBOTO  cBiTOorsiy Ilmarona. IlpoGnemu  Aep>KaBHOCTI  TaKOX
po3riAanalTeesi HUM B poOoTtax «llomituk» 1 «3akoHW» (OCTaHHS 3aUIIIIACS
He3aBepiieHoro). TBopu [InaTona Hanmcani y gopmi aianoriB Cokpata 3 coicramu.
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VY miano3i «/lepxxaBa» IlmaTon cTBOprO€ 00pa3 14€aJIbHOTO CYCIIJIBHOTO
ycTporo noicy. OOrpyHTOBYIOUM MOTO, BUPIIITYE HU3KY TEOPETUYHUX MTPOOIIEM.

InTepnperyoun B KOHTEKCTI NMPaBOBOI OHTOJIOTII giajor «J/lepxaBay,
MO’KHA CMiJIMBO CTBEPAKYBaTH, 110, Ha QyMKY Ili1aToHa, cycniJIbCTBO BUHUKAE
3 MOTped, AKi JIOAU MOKYTh 3a10BOJIbHUTH JIMIIIE CIIJILHO, HA OCHOBI po3moainy
npami. Y cycnijabCTBI NMOTPiOHMI MIBEIb, XI100p00, BOIH 1, BIJIMOBIIHO, MPABUTEIIb.
KoxeH nmoBruHeH 3aiiMaTUCs CBOEIO CIPABOIO, 3TAHO 3 CXWIbHOCTAMHU ayiri. CriuibHe
Omaro — ypaxyBaHHsS 1HTepeciB ycix rpym, mo IlmaToHy, 30BciM He mependadae
pIBHICTh, HABMAKWU, AHTUYHUN MUCIHUTEIb — MPUXWIBHUK CTAHOBOi Ta >KOPCTKOI
couianbHOI iepapxii. BiH BUXOAUTH 3 MPUHIIMITY PO3MOALTY Iparli.

InTepnperyroun 3 mo3uuii mMpaBoBoi aHTpomoJorii aiagor «Jlepxasay,
BiI3Hauumo, mo IlnaToH, BiINMOBIAHO 10 AHTHYHOI YCTAHOBKHU — JIIOAUHA €
MIKPOKOCMOC — YIOAIOHIOE JIIOAUHY Ta CYCHiJIbCTBO Mikpokocmocy. [loaidHo 10
TOTO, SIK B AYIIl JIIOAWHU € TpU Hayayia, Tak 1 B Jiep)KaBl MalOTh OyTH TPU CTaHH.
PozymHOMY Hauamy Ty B 1i€alibHIN Jiep>kaBl BIIMOBIIAI0Th MpaBUTeli — (inocodu,
JIOTOMY Hadally — BOIHM, Hayaily, II0 >aJae — 3eMJIepoOM 1 PEMICHUKH.
CripaBeisIUBICTh NOJISITAE B TOMY, 11100 KOXKEH CTaH 3aliMaBCs CBOEIO CIPABOIO.

CraHu He nuIIe HE PiBHI, aje CHaaKOeMHI 1 3aMKHYTI. [IpuHanexXHICTH 10
CTaHy BHM3HAYAa€TbCAd HE OCOOMCTUMH SIKOCTAMM, a IMOXOMKEHHSAM. CaMOBUIbHUN
nepexig 3 HUKYOIro CTaHy B CTaH BUIIMNA HEJAONYCTUMUMN, € HAOUIBIIMM 3JI0UHHOM.
KoxxHa okpema JroJMHa TMOBUHHA 3allMaTHCS TIEK CIPaBOI, JIO0 $KOI BOHA
MpU3Ha4YeHa BiJl IPUPOJIU.

Biacrororoun iepapxito craHiB, [ImaToH y ToHl e 4dac 3acyKye KpalHOIIl
011HOCTI 1 0araTcTBa, BOHM MIJPUBAIOTH €HICTh JEPXKaBU, HE Jal0Th CPOpMyBaTUCA
cniibHOMY 1HTepecy. [ImaToH 6auuTh KOPIHB CYCHUIBHUX MPOTHUPIY 1 KOH(MIIKTIB Y
MPUBATHINA BJIACHOCTI, 10 PO3KOJIOE CYCNUIBCTBO Ha OIAHUX 1 Oaratux Ta CIOHYKae
KOXXHOTO TPOMAa/IsTHUHA TyMaTH, TIEPIII 3a BCE, PO CBOI 0COOUCTI IHTEPECH.

Konctpyroroun B gianosi «JlepxaBa» ineanbHuil cycniuibHUi yctpiid, [lnaron
TOBOPUTH MPO HEOOXIAHICTh CKacCyBaHHS MPUBATHOI BIACHOCTI cepejl MEPIIUX JTBOX
CTaHIB — IpaBUTENiB 1 BOIHIB. [IpaBuTeni 1 BOTHM MOBUHHI BCE JKUTTA MPUCBATUTH
CIIyXIHHIO cIiibHOMY Onary. Tomy ix TpebGa mo30aBUTH BiJI CIOKYC OCOOHMCTOTO
30arayeHHs 1 MPUBATHUX IHTEpeciB. ToMy BC€ JKUTTSA BOIHIB 1 TMPaBUTETIB
nepeadavaeThCsl OPraHi30BYBaTH Ha HauyajaxX CHUIBHOCTI MalHA 1 KOJIEKTUBI3MY.
Komtu asst icHyBaHHS IOBHHEH TIOCTaBIISITH TPETiil ctaH. BapTa »uBe 1 xapuyeThcs
CIJIBHO, SIK Y M0X0/11. BoiHaM 3a00pOHSETHCS MaTH Y CBOEMY PO3IOPSIHKEHH1 30JI0TO
1 cpi0J10.

VY mnepuux 1BOX craHax Hemae 1 ciMed. JKiHKM MaroTh piBHI mpaBa 3
yojoBikamMu. CTaTeBUH 3B'SI30K Yy LUIAX JITOHAPOHKEHHS PErJIaMEHTY€EThCS
CTaHOBUMU paMkamu. [[iTeli BUXOBye aepxaBa. ¥ ciM'i, K 1 y BiacHocTi, [lnaTon
0aunTh BUTOKH €TOI3MY.

[{i oOMexxeHHS HE TOUIUPIOIOTHCS HAa CTaH BUPOOHUKIB. AJie peryatoBaHHS
nepenbavaeTbesi 1 Tam. [lmaToH, He Barouucs 0 MOAPOOUIL, JOPY4Ya€E MOro
npaBuTensiM. BupoOHWKKM He OepyTh y4yacTh Yy CHpaBax yYOpaBIiHHSA, BOHU 3
IPOMAJITHCHKOT MO3UIlii Oe3mpaBHi.
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V ineanbHil nepkaBi mpaBuTh cTad ¢inocodis. [ImaTon BBaxkae apuCTOKpaTito
Kpaior (HopMoro Jep>kaBy 1 po3pi3HsE B HiMl J1Ba MiABUAM. SKIIO cepel mpaBUTEIIB
BUJIITISIETBCSA XTOCh OJMH — 1€ I[IapChKa BIajla, SKIIO X KUIbKAa YOJIOBIK — II€
apUCTOKpAaTIs.

InTepnperyoun 3 mo3umii MpaBoBOI akcioJorii gisiocopcrko-npaBoBe
BueHHs IlnaTona, BixzHaunmo, mo cyaxeHns ¢ginocodis IlnaTon craButh Bulle
3a 3aKOHH, BBAKAKYHU, 110, He OyJAy4Yd NOB'SI3aHMMH 3aKOHAMM, BOHH Kpalle
3HAlAYTh cipaBe/lJIMBe pPillleHHsI B KOKHOMY BHIAIKY. [1eabHe apuCcTOKpaTHIHE
npaBiiHHA, Ha QyMKy [lnatona, B iioro yac Oyno He 3/1HCHEHO, ajle y MUHYJIOMY, B
30JI0TOMY CTOJITTi, BOHO MaJjio MiCII€.

3 mo3uuii NMpaBoBOi rHOCE0JIOTII, 3ayBaxxuMo, 1o, 3a Ilnaronom, BTpaTa
MOPAJILHOI JOCKOHAJIOCTi Bejle 10 MOSIBU HENPaBUJILHUX BH/IIB NpaBJIiHHA.
CnouaTky BUHMKAaEe TUMOKpAaTisi (BiJ 100JieCTi), 3aMICTh pO3YMHOT0 Haudaljia MaHye
JIOTh, 3aMiCTh Pu10co(diB — BOIHU. BUHUKae mMpuBaTHA BIACHICTH, BUIBHUX JIIOJEH
obepraroTh y pabiB. ['0Jl0BHE JUMXO TUMOKpaTii — HECKIHUCHHI BIWHM. 3aBOIOBAaHHS
30UTBIIYIOTH OararcTBa MpUBaTHUX 0c10, Oaradi mMparHyTh A0 BJIAJU 1 BCTAHOBIIOIOTh
MalHOBUU 1I€H3 Ui 3alHATTA nocaf. Lle — oairapxis. [Ipu apuctokparii npuHIMI
BJIAJM — YECHOTA, MpHu ojirapxii — rpoiui. [locusmoerbest po3koi Ha OaraTux i O1THUX.
[le npu3BOAMTH 10 TEpPEBOPOTY 1 BCTaHOBJIECHHS Jemokpartii. lleit nan
XapaKTEPU3y€EThCS MIHIUBUM 1 OYPXJIMBUM MOJITUYHUM >KUTTSIM, a TaKOX MOTaHUM
yOpaBmiHHAM. ['0JOBHUI HENOJIK JEMOKpaTii — PIBHSHHS JIOJEH PI3HOI YECHOTH,
HEKOMITCTCHTHICTh, MPUMXJIMBICTh, BOJA BHUNAAKy. CKOPHUCTABIIHCS HAJTHIIKOM
cBoOoaM 1 Oe3najgoMm, N0 BIagu NpUXOoAuTh TupaH. Tupania, 3a I[liatroHom, —
Haiiripma 3 ¢opM MpaBIiHHA, TaM NaHye 0€33aKOHHS, JOHOCHUTEJIbCTBO, 3HUIIECHHS
CYNpPOTUBHUKIB.

HeoOxi1HO MiAKPECHUTH TOW Ba)JIMBUH acleKT, 1o (uI0COPCHKO-TIPaBOBI
nepexkoHaHHsi [lnaToHa 3MiHIOBaNIMCS BOPOJOBX YCHOTO HOTO TBOPUYOTO IUISXY.
Hanpukinmi sxutts IlmaroH HamwcaB 1e OAWH TBIpP, NPHUCBSIYCHHUM TIOJIITHKO-
paBOBUM MpobiieMaM — «3aKkoHu». Y «3akoHax» [1naToH Mamoe MEHII TOCKOHAIHIA
NOMTHYHUN  ycTpiii. BwusHaBmm, 1o imgean, BukiageHuid B «JlepkaBiy,
HEe3/IIMCHeHHMM, BiH e Ha kommpomic. OCHOBHI BIIMIHHOCTI mianory «J/lep>kaBa»
B1JI Ipaili «3aKOHM» TaKi:

o [lo-nepme, IlnaToH BIAMOBISIETHCS BiJl KOJEKTHBHOI BiacHOCTI (inocodiB i
BOiHIB. YCIM rpomajisiHaMm J03BOJISETbCS MaTH CIM'T 1 TUISHKY 3eMJl1 3 OyJITMHKaMU
B NpuBaTHIN BiacHOCTI. KoxkeH oTpuMye iX MO J0J1 Ta KOPUCTYETbCS HUMM Ha
IpaBax BOJIOJAIHHS. 3eMJIs € BJIACHICTIO JEpKaBH.

o [lo-npyre, niieHHS TPOMAJsSiH HAa CTaHU 3aMIHIOETHCSA TPajalli€l0 3a MailHOBUM
nen3oM. [lomiTuuHi mpaBa rpoMaasiHd HaOyBarOTh 3aJIEKHO BiJ] pO3Mipy MaiiHa,
3aMMCaBIINCh B OJIMH 13 YOTHPHOX KiaciB. llepexinm 13 ogHOro Kjacy B I1HIIWN
B1I0yBAETHCS OE3MEPEIIKOIHO 31 3MIHOIO MAHOBOTO CTaHYy.

e [lo-Tpere, moTpedu 3emiepoOCTBa mMepeadadyacThCs TMOBHICTIO 3a0€3MEeUnTH 3a
paxyHoK pabcwkoi npartii. [TomiTuaHo padbu MOBHICTIO O€3IpaBHi.

e [lo-uerBepre, dhopmy nepkaBu IlnaToH xapakTepu3ye sIK 3MIIICHHS MPUHIUIIIB
nemMokpartii 1 moHapxii. Ha Jomi ii 3Haxonsatbest 37 mpaBUTENIB, AKI 0OMPAIOTHCS
HUIAXOM OaraTocTymiH4acTuX BuUOOpiB. Y BuOOpax OepyTb ydacTb TUIBKH Ti
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IpPOMaJIsIHU, IO HOCSTH 30poto abo Bxke Opaniu yyacTh y BiiiHi. Bik mpaBureniB Bif
50 mo 70 pokiB, BOHM MOXYThb mepeOyBaTu Tpu Biajl He Oinbine 20 poOKiB.
[IpaBuTeni HamiIeH] IMMPOKUMH MOBHOBAa)KCHHSIMH, ajie MOB'S3aHI 3aKOHAMH 1
obepiraroTh iX. I3 uyucna 37 nmpaBureniB BuauUIIeThCs «Hiuna paga», y ckiaai skoi
— 10 naiiMyzapimmx mpaBuTeniB. IM BpydaeThcs 0N Jep:KaBH. 3HAYHA BIAja y
BUOOpHOI pamu y ckiuaal 360 gonoBik (90 Big KOXKHOTO Kiacy). 3raayerbes
HapoJHe 310paHHs, BIABIIYBAaTH sIKE 3000B's13aH1 MMiJI CTPaXOM MOKapaHHS IepIi
JIBa CTaHW, a 1HII — 3a OaKaHHIM.

B sikocTi BUCHOBKY BHIIJTUMO TOM BaXXJIMBHM acIeKT, 110 TBOpH «JleprkaBay 1
«3akoHM» € BUJ YTOMIi — He3ailiCHeHHUX MpoekTiB. [lmaton OaumB, 1m0 rperbKa
IIUBLUTI3AIlS XWJIMTHCS J0 3aHenaay. 3SMUPHTHCS 3 IIUM BiH HE MIr, a BUXiJ HOMY
BUJABaBCs JMIIe y (DOpPMi MOBEPHEHHS 10 MHHYIOro. MOro IpHpoIHO-TIpaBoBa
TEOpisi apUCTOKPATUYHOIO MPaBMIHHS (Pi0codiB 1 BAPTOBUX — CHOraj] MpO POJIOBY
apUCTOKPATIIO, PO TePOiUHI Yacu. 3BIATH 1]1€1 €JHOCTI 1 CIIILHOCTI MaifHa.

2.2. OCHOBHI ITOJIOKEHHSA ®LTIOCO®CHKO-IIPABOBOI'O BUEHHSI APUCTOTEJIA

Apucroreab HapoauBesi B 384 p. mo m.e. B Craripi. Moro Gareko Gy
JikapeM. BiH 10Bruii yac ciyuB Mpu JBOpi MakeqoHChbKoro napst Amintu 11, YV 367
p. 10 Hamoi epu ApuctoTesib MpudyBae B Adinu 1 20 pokiB NpoBOAUTH B AKajemii
[InaTona, crmouyatky $IK y4eHb, MOTiM sIK Bukiamad. Ilicms cmepti Ilnarona BiH
nokujae Akazaemito 1 xuBe y Hu3Li Mict I'penii. Y 342 — 340 pp. A0 Hawoi epu npu
IBOp1 MakenoHcbkoro mapst @imina II Apucrtorens 3aiiMaeTbCcs BUXOBAHHSIM MOTO
cuHa OmnekcaHapa, MaiOyTHbOrO 3aBOHMOBHUKA. Y 335 p. A0 Hamoi epu BIH
noBepTaeTbcsi B A(QIHM Ta CTBOPIOE CBOIO MIKONY — Jiiked. Y 323 p. 1o Hamoi epu
micass cmepti  OnekcaHjgpa WOro BYWTENb ONWHUBCS B HEMHJIOCTI Yy CBOIX
criBrpoMajisH. Bin 3mymiennit OyB mokuHyTH AdiHu, a depe3 NeKiIbKa MICSIIB
oMep y 100pOBUILHOMY BUTHAHHI.

CBoe ¢inocodpcbko-npaBoBe BUYEHHSI APHUCTOTENb BHKJIAB Y TPAKTATAX
«IoaiTuka», «Beaunka Etuka», «HikomaxoBa ETuka», «Adincbka nmoJitis». 31
CBOIMH Yy4YHSIMH BIH ONUCaB Ta 3icTaBUB Outbmie 150 KOHCTUTYIIM 1 TPOEKTIB
KOHCTHUTYIIIH.

3 mo3uuii NPpaBOBOI OHTOJIONII, NMOJITHKA BU3HAYAECTHCH APHCTOTEIEM AK
HAyKa Mpo BUIle 0J1aro JIOAUHMU Ta Aep:KaBU. MeTa MOJITUKU — IAcTs, 100po0yT
TONUHU 1 JepxkaBu. [lepxkaBa, 3a ApHUCTOTENIEM, YTBOPIOETHCS BHACIIIOK
IPUPOAHOTO MOTATY JIFOAEH 0 CHIIKYBaHHS. 3MICT CKa3aHOIO IMOJSATa€e B TOMY, IO
JI0JJMHA HE MOXKE JKUTU OJIHa, BOHA NOTpedye CHIJIKYBaHHS 3 JIOAbBMHU COOI1
noniOHuMu. € MeKiIbKa CTYIEHIB 00'€HaHb, SKi JIIOJA CTBOPIOIOTH IMOCIHIIOBHO Y
CBOEMY MPUPOTHOMY MparHeHH1 A0 crikyBaHHs. [lepiuit — cim's, IO CKIIAA€EThCS 3
YOJIOBIKA, KIHKM Ta aiTei. Jam — Benwka (po3mmpeHa) ciM'ss — JeKUTbKa MOKOIIHb
KpPOBHHMX POJWYiB 13 OokoBuMmH rinkamu. Ilotim — cemo abo cemmmie. Hapernri,
o0'eTHAHHS JCKITBKOX CENUIN CKJIaaae AepiKaBy (MOJIc), BHUILY (OpMY JIFOJCHKOTO
TYPTOXUTKY. Y JepXaBl peani3yloThCs 3aKiaJieHl B JIOASX MOTpeOU 0 CyMICHOTO
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KUTTS, 3pOCTa€ KUIBKICTH OJiar, 1110 OTpUMYE JIIOJMHA B CHUIKyBaHHs. Bcee Oinblie
3Ha4YeHHs HaOyBa€e po3Moii nparli. Mera aep:kaBu — 0J1aro Jirojen.

AHAJII3yI09H4 3 MO3MIII MPABOBOI AHTPOIOJIOTiI TBOPU APUCTOTEJIA, MOXKHA
CMUJIMBO CTBEP/KYBaTH MPO Te, IO MiJICYMOBYIOYM CBOI MIpPKYBaHHS 3 MPUBOAY
PI3HOMaHITHUX BHU/IIB TYPTOKUTKY, BiH JIa€ Jep>KaBl Take BUSHAUCHHS. JIep)KaBa — 1€
CHUIKYBaHHS MOJIOHUX OJWH JO0 OJIHOTO JIIOJEeH 3apajiyd JOCSITHEHHS MOXKIIMBO
Kpaloro >KUTTs. APUCTOTEINb BKJIAJA€ B 116 BUSHAUYCHHS KOHKPETHHUM 3MICT, MAalO4H
Ha yBa3l TUIbKU BUIBHUX TPOMAJISH TPEIBKUX MOiciB. PaOOBIaCHUIITBO BUIAaBAIOCS
IPUPOIHUM 1 HeMUHY4YHM. PaOCcTBO BCTaHOBJIEHE JIJ1s1 KOPUCTI SIK MaHa, Tak 1 pada; 11e
pO3yMHE MOEAHAHHS TIY3AY 1 (Gi3MUHOI CHIIA. APHUCTOTENh 3aKJIMKaB TIOHEBOJIIOBATH
BapBapiB CHJIOIO.

[IpuBaTtHa BiacHiCTh, MOAIOHO 70 paOCTBa, KOPEHHUTHCS B TIPUPOAL 1 €
€JIEMEHTOM CiM'l. ApPHCTOTENb BUCTYIAB PIIIyYUM TMPOTUBHUKOM YCYCIIJIbHEHHS
MaiiHa K TPOTUIIPUPOAHOTO cTaHy. [IprBaTHA BIacHICTH — 1€ HO0OpOYECHE HAyalo,
cTUMyJN 10 mpari. Te, 110 BUTIHO TPOMAJSHUHOBI, BUTiIHO 1 mojicy. CroijgbHa
BJIACHICTh, HaBMakW, mpoturnpupogHa. CHiIbHUN 1HTEpeC — HIYMWHHUKA 1HTEpec.
CrinpHICTh MaiiHa HE Ja€ CTHUMYJIB 0 BUPOOHMIITBA, CIUJIBHUM MaWHOM BaKKO
YIOPABJISITH, CIIUTbHICTD CIIPUSIE JIiH1, MPAarHEHHIO CKOPUCTATHUCS MPALSIMU THIIHX.

Po3rnsgaoyu Kpi3b NpU3MYy IMPAaBOBOI aKCIOJIOrili Npami AHTHYHOIO
MHCJINTENs, BiI3HAYMMO, IO 3aXHCT TNPUBATHOI BJACHOCTI He 3aBa)Kkae
ApHCTOTENI0 3aCyAKyBaTH KOPHCTh i HaaMmipHe 30araveHHsi. Bin BuIisie 1Bi
dbopMH HaKONMYEHHS OararcTBa: CBOEIO MpalECl0 4epe3 BUPOOHUIITBO CTBOPEHHS
MaTeplalbHUX I[IHHOCTEW, JApyra — 3a JONOMOIOK TOPIIBIl, CHEKYJSIMIl Ta
JMXBApCTBA — €roicTu4He 30aradeHHs. BaxJIMBHM IMOKa3HMKOM CITPaBEIJIUBOCTI
ApucToTenb BBa)Ka€ BiJCYTHICTh KpalHOILIIB MIXK OITHICTIO 1 0araTcTBOM, 30JI0TY
cepeauny. Jlromeil cepenHbOro AOCTATKy, HE OIMHMX, aje 1 He 3aHaATo OaraTux,
ApucToTens BBaXKaB KpalllMMH B IIOJIICI, HOro Haji€r0 Ta omoporo. Bonu 3martHi
3pO3YMITH CIIJIbHE 0J1aro, He CXUJISIOYUCH 0 KPaiHOIIIIB.

BigzHayumo, 1o B KOHTEKCTiI NMPaBOBOI I'HOCE0JIOTII, TOJIOBHE 3aBIAHHS
NOJIITHYHOI Teopii ApucToTeqb 0a4YuB y TOMY, 00 BiAIIYKATH JTOCKOHAJIWM
JAep:KaBHUM ycTpiil. 3 Il€0 METOI BIH JETAJIbHO PO3MVISIHYB ICHYHOYl (OpMH
Jep’KaBM, I1X HENOJMIKA 1 TPUYMHU JIEPKABHUX TEPEBOPOTIB. Y OCHOBY #Oro
Kkiacuikariii moJiITHYHOTO MPaBIIiHHS OyJIM TOKJIA/IeHI IBa aCMIEKTU — XTO MPABUTh, 1
— B YMiX I1HTEpecax 3A1MCHIOEThCS MpaBiiHHA. ApucTOoTeneM Oyjau BUIIJIEHI TpH
npaBuibHI (OPMH MOMITUYHOTO MPaBIIHHSA, B SKMX NPABISATh OJAMH — HeHAraTo —
0arato B iHTepecax ychOro CcycmijibcTBa. TakoX aHTUYHUM MUCIUTEIEM BUJILICHI
TPHU HENPABWIbHI (POPMH MOJITUYHOTO MPABIIIHHS — «3004eH1» (GOPMHU, B IKUX TAKOXK
MpaBJATh OJUH — Hebarato — 6araro, aje y cBoix iHTepecax. Jlo nmpaBwibHUX (opM
JIEP>KaBHOTO MPABJIIHHS APUCTOTENb BIIHOCUB MOHAPXil0, apUCTOKPATIIO Ta MOJITIIO.
Jlo HempaBWJILHUX, IO CIOTBOPIOIOTH CEHC 1 MPU3HAYCHHS MEPIINX, — TUPAHIIO,
OJIITApXII0 Ta JEMOKPATIIO.

Momnapxis ToB'si3aHa 3 MPABIIHASIM OJHOTO, SIKM Ma€ Ha yBa3l CIIUIbHE OJaro.
Tupanist — 11e MpaBIIIHHAS OJTHOTO, SIKUW KEPYEThCS BIACHOIO BUTOA0K0. APUCTOKPATIs
— TpaBIiHHSA HEOAraThoX, Kparux rpoMajisiH, 371HCHIOBAaHE B IHTEpecax yCiX YJICHIB
cycrinabcTBa. Omirapxis — MpaBiIiHHSA HEOaraThboxX, AK MPaBWIIO, Oaratux rpoMajsH,
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0 MepeciiayoTh cBOi KopucnuBi 1. [lomitiss — Baama 6araTh0X, B OCHOBHOMY
MPEJCTaBHUKIB CEPEIHbOrO Iapy, B IHTEpecax JOCATHEHHs CHUIbHOro OJara.
JleMokpariss — mpaBlliHHS 0araThb0X HE3aMOXHHUX TPOMAJSH, SKI MIKIYIOTBCSA IIPO
BJIACHY BUTOJLY.

Y OHTOJIOTIYHOMY KOHTEKCTI, MOJITHKO-NIPABOBI CMMINIATII APHCTOTEJIsI HA
Oomui moJiTii — 3Mimanoi GpopMu ep:KaBH, 10 BUHUKAE 3 MOECTHAHHSA JeMOKPATil
Ta oJirapxii. [loniTis moeaHye Kpali CTOPOHHU OJirapxii 1 JIeMOoKparTii, 1€ «30J10Ta
cepenrHa», A0 SKOi mparHe ApHUCTOTeNlb. EKOHOMIYHO MOMITIS € J1azioM, 3a SKOTO
MepeBaka€ BIACHICTh CEPEIHIX PO3MIPIB, IO JO3BOJIAE HE JIHIIE 3a0€3MeYUTH
CaMOCTIHHICTH CiM'T, ajie 1 0CITa0UTH MPOTUPIUUS Mk OaraTcTBOM 1 O1THICTIO.

CorianbHOIO OIMOPOI0 B TOJITII BUCTYIA€ BIACHUK 3eMii. ['pomansHamu
BU3HAIOTHCS TIIBKA OCOOM 13 CepelHIM JOCTaTKOM. BimbHI TpOMajsHH 1€anbHOI
TepKaBH He 3aiiMaloThCs (hi3MUHOIO Mpariero (3eMIepoOCTBO, PeMECIIO, TOPTiBiA). Ix
JI0JI1 — BIMCHKOBE Ta YMPaBIIHCbKE 3alHATTS. BoHU OepyTh ydacThb y HapoOJHOMY
310paHH1, BUOUPAIOTH MaricTpaTiB.

Heo06ximHo 0cO0AMBO BUIAUIUTH TOW (akT, IO BEJIMKE 3HAYCHHS APHUCTOTEIh
HaJlaBaB po3Mipam, reorpapiyHOMY IMOJOKEHHIO 1 KJIIMAaTUYHUM YMOBaM 17€alibHOI
nepxkaBu. Teputopis nepkaBu Mae OyTH JIOCTaTHBOIO [IJISL 3aJI0BOJICHHSI MOTPEO
HACEJIEHHSI Ta OJHOYACHO JIETKO OCSDKHOI0. YHMCIO TpoMajsiH MOMIpHE, HI00 3HAIU
oJluH onHoro. Halikpari yMoBH JUisl 1/1€alibHOT JIepKaBU CTBOPIOE MOMIPHUM KIIIMAT
Enmann.

Yucra ¢popMa momiTii — piAKICTb, BOHA BUMAra€e CHJIbHOIO CEPEIHBOrO Kiacy,
KU nepeBakaB OM Haja oOoMa KpaiiHollaMu. Bennka yacTUHA iICHYIOUHX JE€pXkKaB —
TMONITii, ane He B YUCTOMYy BHINISAI. IM TpebGa NparHyTH 10 pPIBHOBATM MiX
MPOTUOOPUMMH EIIEeMEHTaAMHU.

[ToBepTarouuch 10 MOJITUKO-aHTPOMOJIOTTYHOTO ACMEKTY BUYEHHS aHTUYHOTO
MUCTTUTEISI, BKaXXEMO Ha TOW (DakT, 10 AJisi APUCTOTENs TOJIOBHA METa i7eabHOI
JepKaBU TIOJIsITa€ B JOCSATHEHHI 3arajbHOro Ojara 1 cmpaBeaiauBocTi. He maroum
3arajJlbHOr0 BHW3HAYCHHS CIIPaBEJIMBOCTI, ApPHCTOTENb BUJISAE JBa 11 BHJIM:
CIPaBEJIMBICTh ypIBHIOE 1 po3noauisie. CrnpaBenuBICTh M0 YPIBHIOE — KOXHOMY
OJIHaKOBO (IPYHTOBaHA Ha PIBHOCTI), Ipyra MPUITyCKAa€ HEPIBHICTh — KOKEH OTPUMYE
3aJIEKHO BiJ WOTrO JOCTOIHCTB 1 OCOOMCTOTO BHECKY JJII KOPHUCTI CYCIIbCTBA.
[TomiTruHa opranizaiisi BUAAETHCS APUCTOTENIO ITAPUHOIO CIPABEJIMBOCTI, 10 HE
YPIBHIOE, & PO3MOIIISIE.

3 mo3uuii MpaBoOBOi rHOCE0JIOTII, 3 PO3YMIHHAM JiepsKaBH TiCHO NMOB'fAA3aHI
yABJIE€HHS APHCTOTeJ/Isl MPo mpaso. [IpaBo — e HOpMU, IO PETryIIOIOTH CYCIiIbHE
KUTTS, HAIaI0Th MOMy TeBHY (opmy 1 cTabunbHICTh. HaliBaxkiuBia o3Haka 3aKOHY
— Horo npumycoBa cuia. [IpaBo, mo ApucTOTeN0, TOTOXKHO CIIpaBeaIMBoCTi. MeTa
npaBa, K 1 JIepKaBH, CHIJIbHE 0aro, BOHO aCOLIIOETHCSA 3 CIPaBEJIMBICTIO. Alie
paBO HE OJHOPIIHE 32 (OPMOIO, MO CBOEMY TMOXO/KEHHIO. APUCTOTENh BUIILIUB B
HIM JIeKUIbKa TpaHei. BiH TOBOpUTH MPO MPUPOJHE MPABO, SKE BCIOJU BU3HAHE, HE
noTpedye 3aKOHOJAAaBUOTO O(OpPMIICHHS Ta YyMOBHOTO IIpaBa — TMPO HOPMH,
BCTAHOBJIEH] JIOJbMHU Y (opMi 3aKOHIB 1 yroj. [Ipu 1iboMy BiH pO3pi3HSi€ HEMUCAHI
3BUYai 1 mucaHi 3akoHH. [IpuposHe mpaBO CTOITH BWINE 3a 3aKOH; Cepell 3aKOHIB
HalBaXJIMBIII HEMHCaHl, IPYHTOBaHI Ha 3BUYal. ApPHCTOTENb — NPUXHIBHUK
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cTalOlIbHOCTI MpaBa. [3 HOro TOYKM 30py, 3aKOH MOXKEe OYyTH CHpaBeIIMBUM 1
HecnpaBeyBUM. [IpoTe, HaBiTH HECTIpaBEAJIMBUN 3aKOH Ma€ OOOB'SI3KOBY CHIIY —
1HaKIIIe B CYCHIJIBCTBI HE Oy MOPSIKY.

B sikocTi BHCHOBKY BiI3HA4YHMMO, 10 BYCHHS APHUCTOTENS HE 3yIMHHUIIO
BUPOJ/UKCHHSI TPEIbKOI Jep)KaBHOCTI. AJie BHECOK ApHUCTOTENsI B  ICTOpIitO
bi1ocohCchbKO-TIPAaBOBOT JyMKH BeJMUKUN. BiH CTBOPMB HOBY IJii CBOTO 4Yacy —
THOCEOJIOTIYHY MOJIeJb EMIIIPUYHOrO Ta JOTIYHOTO JOCTIHDKEHHS TMOJIITUKO-
IIPABOBHX SBHIL. 3 MO3UIlil MPABOBOi OHTOJIOTI{, BIH JJOBIB IO TOCKOHAJIOCTI CUCTEMY
MIOHSATH, KOO JIFOJICTBO TIPOJIOBKYE KOPUCTYBATHCS TOTEIEP.
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TEMA N 2.

IPUPOJHO-IIPABOBA KOHIEIIISI MAPKA TYJIISI HALIEPOHA SIK
BTIJIEHHS IIEN IJIATOHI3MY (OHTOJIOI'TYHUH, AKCIOJIOTTYHUM,
AHTPOITIOJIOITYHUM I THOCEOJIOTTYHUHN ACIIEKTHU JEPKABHO-
IMPABOBOI KOHIIEIIIII)

IVIAH JEKIII:

1. Anatnuni ['perpbki TPUPOAHO-TIPABOBI  KOHIIEMIII SK OCHOBOIIOJIOKCHHS
npupoHo-nipaBoBoi konueniii M. T. Lluniepona

2. Ionstrsa «res publica est res populi» y Buenni M. T. I{unepona — pecnyOimika
— TQpMOHINWHUMN CBIT, CIIJIbHA CIIPaBa BCOI'0 PUMCHKOTO HApOIy

3. OHTONOTr1YHUM, aKCIOJIOTIYHUM, AaHTPOIIOJIOTIYHUMA Ta THOCEOJOTIUHHMN aCIIeKTH
nepskaBHO-TIpaBoBoi koHIemnmii M. T. Lunepona

PEKOMEH/IOBAHA JIITEPATYPA:

IIpeamer i 3aBpanns gisocodii npaBa

1. baunnin B.A., XKypascekuii B.C., [TanoB M.I. ®@inocodis npasa: Iligpyu. nis
IOpUJ. criell. BUI. HaBy. 3akiaaiB. — K.: [n FOpe, 2003. — 472 c.

3. ®inocodis npasa / 3a pen. M.B.Koctuupkoro ta b.®. Umins. — K., 2000. — 336 c.
4. Hunnemiyc P. ®inocodis npasa: [lep. 3 Him. — K.: Tangem, 2000. — 300 c.

5. llIkona B.B. Beryn o dinocodii npasa. — X., 1996. — 223 c.

MeTtopnoJoris ¢ginocodii npaBa

1. bauunia B.A., [TanoB M.I. ®inocodis npasa: [ligpyd. mist Opua. CIell. BHIIUX
HaBu. 3akiajiB ocsitu. — K.: In FOpe, 2002. — 472 c.

3. Ky3uenon B.I. ®inocodis npaa. Ictopis ta cydacHicts: Hasu. moci6. — K.: BJI
Crunoc: I ®omiant, 2003. — 382 c.

4, Pab6inouu II.M. MeTtomosoris  BITYM3HSHOTO  3arajJbHOTECOPETHYHOTO
paBoJIepKaBO3HABCTBA: cy4yacHl TeHaeHii / bron. M-Ba toctumii Ykpainu. — 2003.
—Ne 1.

5. Makcumos C. ITpupoaHo-nipaBoBe MucieHHs // BicHuk Akaaemii IpaBoBUX HAayK
Vkpainu. — 2001. — Ne 4 (27).

6. O6oporoB 0. M. ®inocodisa npasa i meTononoris wpucnpyaeniii // [Ipodaemu
dinocodii npara. — K.; Uepnirmi: Pyra, 2003. —T. L.

®dinocodpcbko-npaBoBi BUeHHs B 3axiaHiil €Bpomi

1. Cxupbexk I'., ['mnpe H. Uctopus dumocodum: Yued. mocodbue /it CTyI. BBICII.
yue0. 3aBeaenuii: [lep. ¢ anrn. B.M.Ky3nenosa; [lox pen. C.b.Kpemmckoro. — M.:
BJIAZIOC, 2000. — C. 284307, 344355, 392-417.

2. ®unocodms mpama. Xpecromaris: Yue6. moco6. / Ilox pen. H.M.Ilamosa //
Cocr.:H.N.1TanoB, B.A.baunnun, A.J[ Ceatoukuii. — K.: u FOpe, 2002. — 692 c.
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3. 3pobanp O.Il., Tlaitnamyk K.B. ®imocodcbko-mpaBoBi acmekTH TBOPUYOCTI
Hikkomo MakiaBemni // IIpaBo 1 6e3neka. — 2006. — T. 5. — Ne 4. — C. 15-19.

4. JI3po6ans O.I1., PasmeraeBa 10.C. IIpobGiema iHAMBIIyadbHOI Ta KOJEKTHBHOI
oesneku y TBopuocti Tomaca ['o60ca ta IMmanyina Kanra (dinocodcbko-mipaBoBuit
acnekt) // [Ipobnemu dinocodii npasa. — K.-Uepnisui: Pyra, 2005. — T. III. — Ne 1-2.
—C. 368-373.

5. Jlokk JI. /IBa TpakTaTta o npasieHuu: Ku. Bropas: B 3 1. — M.: Meicib, 1998. — T.
3.— 668 c.

6. Kocrenko O. b. Po3ymiHHS B3a€MO3B’SI3Ky JepKaBH 1 TPOMAISIHCHKOTO
cycrinscTtBa [.B.®. ['erenem (hpankdyprebkuii nepion TBopyocTi) // Bicuuk. FOpu.
Hayku. — K.: KuiB. nepxasamii yu-T im. T. I'. IlleBuenka, 1998. — Bumn. 35. — C. 23—
27.204

7. KpaBuenko 0. ®. Inesa npasa y I'.I'erens // Bichuk HalioHanbHOro yHiBEpCUTETY
BHYTpilHIX cripaB. — X.: Ham. YH-T BHyTp. cnipas, 2001. — Bun. 16. — C. 107-113.

8. Kant U. Tpakrate! u nuchma. — M.: Hayka, 1980. — 709 c.

9. I'vode O. Po3ym 1 npaBo. Cki1aioBl IHTEPKYJIBTYPHOTO MPaBOBOTO AucKypcy: Ilep.
3 HiM. JI.A. Cutauuenko, M.JI. Kynraeoi. — K.: AnsTepnpec, 2003. — 264 c.

10. Kenbzen I'. Yucrte npaBosznaBctBo: Ilep. 3 HiM. O. MoxkpoBoabcbkoro. — K.:
FOniBepc, 2004. — 496 c.

11. PanOpyx I'. Jlronuna B npasi // IIpo6aemu dinocodii npasa. — K.-Uepnisii, 2004.
- T.2.-C. 71-82.

12. Ponc Jx. Teopis cnpaBemmmBocti: Ilep. 3 anrn. O. MokpoBoascskoro. — K.:
Bun-Bo Conowmii [Tasmmuko «Ocuosuy, 2001. — 822 c.

IIpaBoBa oHTOJIOTiSI: IPUPOJA | CTPYKTYPA NMpaBa

1.bauunin 1. B.A., XKypascokuii B.C., [Tanos M.I. ®inocodis npasa: [liapydHuk. —
K.: In FOpe, 2003. — 472 c.

2. Konp K.K. ®unocodus u comumonorus npasa. — K.: KOpunkom Untep, 2000. — 480
C.

3. Makcumon C.U. TIpaBoBasi peaibHOCTh: OMBIT (PHUITOCOPCKOTO OCMBICTICHUS:
Monorpadus. — X.: [Ipaso, 2002. — 328 c.

4. Peunnikuit B.B. CumBonmndeckast peasibHOCTh U ipaBo: Mounorpadwus. — JI.: BHTJI-
Knaccuka, 2007. — 732 c.

5. Hunmemniyc P. ®@inocodis npasa: Ilep. 3 mim. — K.: Tangem, 2000. — 300 c.

6. FOmuk O.I. Nany3i Ta IHCTUTYTH MPaBOBOi cucTeMu (MiH 1 peanbHICTh):
Kputnunuit napuc. — K.: Opisau, 2002. — 110 c.

IIpaBoBa aHTPOMOJIOTifA: TYMAHICTUYHA PUPOJA MPAaBa

1. bprorrep B. OOpa3 mtogunu y koHueniii npas moaunu // IIpo6i. dimocodii
npaBa.— K.; Uepnisii, 2003. — T. L.

2. T'ynuma JI.A. JlrogmHOpO3yMiHHA y TIpaBOBiM HayIl (10 XapaKTePUCTHKU
Cy4acHOTO MOHATTEBOTO anapary) // [Ipo6nemu dinocodii mpasa. — 2005. — T. 3. — Ne
1-2. 205

3. I'vode O. Posym 1 npaBo. CkitaioBi iIHTEpKYIBTYPHOTO MTPABOBOTO AUCKYpCy: Tlep.
3 HiM. JI.A. Cutanyenko, M./]. KynraeBoi. — K.: AgsTepnpec, 2003. — 264 c.
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4. MakcumoB C. [HCTUTYT mpaB JIOAMHU B CY4acHOMY CBITI: (1710cOpCHKO-TIPaBOBI
acriekTu // Bicauk Akanemii mpaBoBux Hayk Ykpainu. — 2000. — Ne3 (22).

5. MakcumoB C. Cy6’ekT npaBa y ¢110copcbKo-aHTPONOJIOTTYHOMY BUMIpi // BicHuk
Axkaznemii npaBoBux Hayk Ykpainu. — 2000. — Ne4 (23).

YHiBepcajibHe i KyJbTYPHO-0c00JIMBe Y HiHHICHOMY BUMipi mpaBa

1. I'pomeBuit YO. Ponb mpodeciitnoi mpaBoCBIIOMOCTI Cy1 Y (hopMyBaHH1 pillICHHS
CyIy: KpHMIiHAJIBHO-TIpOTIeCYanbHUN acmnekT // BicHuk Axamemii mpaBOBUX HayK
Yxpainu. — 2005. — Ne3 (42). — C.168-180.

2. Kamunoscekuii 10.}0. BzaemooOymoBneHicTh Ji0epaTUBHOI KyJIbTypu Ta
TPOMAJITHCHKOI TMPABOCBIIOMOCTI B TpoIeci po30yIOBU YKPaiHCHKOI AepikaBu //
[TpoGneMu poO3BUTKY CyCHUIbCTBA: CUCTEMHUH MiAXid: Marep. MiXKBY3. HayK. KOH(.
(M. Xapkis, 12 13 kBit. 2006 p.). — X.: Hau. topua. akan. Ykpainu,2006. — C.23-27.
3. Makcumon C.U. IIpaBoco3znanue: ¢puaocodcko-npaBoBoe OCMbICIeHUE //
[TpoGnemu 3akonnocti. Bum. 52. — X.: Har. ropun. akan. Ykpainu,2002. — C.148-
155.

4. Menpunuyk O.C. [.O.InbiH nipo akciomu npaBocBiioMocTi // Bicauk Opechbkoro
1HCcTUTYTY BHYTpilHIX cripaB. — 2001. — Ne 1. — C. 44-47.

5. Onitnnuyk P. [Ipo6iemu ¢popMyBaHHS MPaBOBOi CB1JIOMOCTI Ta MPaBOBO1
KyJIbTYpH B yKpaiHChKOMY cycrinbeTBi // FOpun. sxxypnan. — 2006. — Ne 2. — C. 58-60.
6. [TomsikoBa O.M. IIpaBoBa KyJIbTypa 1 MPaBOCBIAOMICTh SK 3ac00M cTabimizarii
NOJIITUYHOTO pexxkumy // Jlepkapa 1 npaBo. FOpuaunusi 1 noxituuni Hayku.— K.: [H-T
nepskasu 1 mpaBa HAH VYkpainu,2005. — Bum.29.— C.34-39.

7. Tonpika FO.H. KoHCTUTYLIHOHHBIE OCHOBBI (POPMUPOBAHUS TPABOBOU KYJIbTYPbI. —
X.:Paiigep, 2001. — 160 c.

IncTurynionanbHuil BUMip npasa. @inocodcbKi npodsaemMu npasa i Bjiaam y
MOCTTOTAJITAPHOMY CyCHLIbCTBI

1. KoHCTUTYLIMHO-TIPAaBOBI 3acaau CTAHOBJIEHHS YKpaiHChKOI nep:xkaBHOCTI / B.SI.
Tamiit, FO.M. Tomuka, O.I'. lanmnpsH Ta iH.; 3a pen. akagx. HAH VYkpainn B.A.
Tamis, akan. AllpH Ykpainu FO.M. Tonuku. — X.: [Ipaso, 2003. — 328 c.

2. IlpoGnemu mpaBa 1 BIagd B YMOBax IMOCTTOTANITApHUX TpaHCchopMaIii:
MDKIUCIUIUTIHApHU  aHami3: Mounorpadis / M.I. Tlanos, O.I'. Janunesan, C.I.
MakcumoB Ta iH; 3a 3ar. pen. akaa. AllpH VYkpainu M.I. Ilanosa, mpod. O.I.
Hanunbsana. — X.: [IpaBo, 2004. — 360 c.
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META JIEKIIII:

Po3kputu CyTHICTH mpHpoHO-TIpaBOBOi KoHIemiii Mapka Tymis Iluniepona
(OHTOJIOTIYHMIA, aKCIOJOTIYHUHN, aHTPOIOJOTIYHHI 1 THOCCOJOTIYHHMIA ACICKTH HOIo
Jep>KaBHO-TIPABOBOI KOHIIEITIIIT)

BCTYII
Kurrs i tBopuicts M. T. Iluuepona

Mapk Tyaiit Huuepon (106-43 pp. no Hamoi epu) OyB BUAATHUM 11€0JI0TOM
apuctokpartii PuMcekoi pecnyOmiiku. Ha BiaMiHy BiJ rpelbKUX aBTOPIB BiH He OyB
¢bimocopom. M. T. [luniepoH  MOXOAWMB 13  BCAAHMIIBKOTO poay (TpoioBa
apUCTOKpaTis) 1 JKUB B €MOXY OCTaHHBOTO TIiepiony pecnyOniku Pumy, konu
pecryOJiika pyxanacs 0 3aHenay.

Haponuscs M. T. lunepon y Pumi, 6y y ['perii, BuBuaB rpeusky ¢inocodito.
VY cBoix comianbHO-oMTHYHUX NepekoHaHnHsx M. T. [{uniepon cuHTe3yBaB Kpaiiii
JIOCSITHEHHSI TaBHBOTPEIBKOI (PLIIOCOPCHKOI TyMKU 3 PUMCHKOIO 1ICTOPIEIO 1 TEOPIEIO
npaBa. BiH cTaB «mepexigHOI0 JIAHKOKO» MIXK JIaBHBOTPEIbKOW (inocodchkoro
JTYMKOIO 3'€THAHOI0 HUM 3 PHUMCBHKOIO ICTOPI€I0 Ta TEOPIE MpaBa 1 MPaBOBOIO
JTyMKOIO 3axiiHOi €BpOIH.

VY nepion 64-63 pp. 1o Hamoi epu M. T. [{uriepon 6yB KBECTOPOM, MPETOPOM,
KOHCYJIOM. BiH BHCTynaB NpoTH MpPOEKTIB 3eMelbHUX pedopM (3a NpHUBATHY
BJIacHICTh Ha 3emMit0). M. T. [lunepoH BBa)kae€TbCsl JIOJAMHOIO, IO PO3KPHUIA 3MOBY
KaTtununu. 3a po3kpuTTs 111€1 3MOBH ioro Ha3zBanu Crnacutenem BiTunuszHu.

M. T. I{uuepon BimoMmumii opaTop y CyAOBHX chpaBax. MoOro mHosiiTHuHi
OpIEHTHPH: KOHCEPBATOP, BUCTYIIAB 3a 30epeKeHHs cTapuXx 3acaa. Y Pumi B 1iei vac
Oyna 3Mimana pecrnyOaika. BiH BUcTymnaB npotu 0y/1b-sK0i 0JHOOCIOHOT BIIa IH.

@inan xutrts M. T. [Muuepona Ttpariuyauii. TpuymBepaT BKIIOYMB HOTO B
MIPOCKPUILMIAH]I crucky (ocobu, Mo BBayKAIMCs 103a 3aKOHOM). Momy Bimcikiu
roJIoBy 1 npaBy pyKy. OCHOBHI couianbHO-TioniTuyH1 niepexkoHanHss M. T. Hunepona
BukiazneHi B gianorax «IIpo nepxkaBy» 1 «IIpo 3akonm» (54-51 pp. mo Hamioi epu),
«IIpo 060B's13km» 1 «IIpo cTapicTs» (44 p. A0 HamoOi epu). Y bOMY MPOCTEKYETHCS
anasoris 3 TBopamu Ilnarona «/lepxaBay», «3akon».
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1. AHTHYHI T'PELBKI IIPUPOIHO-ITIPABOBI KOHIIEILIIT SIK
OCHOBOIIOJOKEHHS ITPUPOTHO-ITIPABOBOT KOHIIEMLIIT
M. T. IULIEPOHA

bararo paBHBOrpenbkux ¢igocodiB Ta ICTOPUKIB PO3TISLIAId MUTAHHS PO
MOXO/DKEHHST Jiep>kaBu 1 mpaBa. CTBOPIOIOYM CBOE BYEHHS TIPO  JIepKaBy,
M. T. llutiepoH ciupaeThCs Ha JICSIKI 3 HUX.

YTO4HUMO, 110 OUTBIIICTh AHTUYHUX KOHIIEMIIIN IepKaBHU 1 ITpaBa MPUCBSYCHA
BUSIBIICHHIO (OpM JIepKaBHOTO ycTpor. KpiM TOoro, aHTUYHMMH aBTOpaMU
BUSIBIISIIOTHCS MPABOB1 XapaKTEPUCTUKHU Kpamioi (GopMH OEp>KaBHOTO MpaBIiHHS. Y
TABHBOTPENBbKINA (Pimocodii i1ess 3MIMAaHOTO IEePKaBHOTO yCTPOIO pO3po0dJsiiacs IIe
no IInatona ta Apucrorens. Hanpukian, ApxiT BBaXkaB, 1110 HAMKpaIuil Aep KaBHUMA
YCTpi TOBUHEH CKJAJaTUCS 3 TMOE€AHAHHA yCIX BigoMux (opMm, a midaropielb
['inmogam momivaB, IO 3aKOHU OyAyTh OCOOJIMBO MIITHI y TOMY BHIIQJIKy, SKIIO
YCTpiil Jep:kaBu Ma€ 3MIIIAHUM XapakTep 1 CKIajeHul 3 ycix ioro gpopm. OnHum i3
MoxksmBuX Jxepen st M. T. Hunepona mir takox ciyxutu ['epomor, sakuii OyB
NEepIIUM, XTO BUIUIMB PI3HOMAHITHI TUIU JIEP>KAaBHUX YCTPOiB, IO 3r0JIOM CTaJH
TpaguIIMHUMU 1 OyJIu cucTeMaTru3oBaHi [lmatoHoM 1 ApuctoTeneM.

BkaxxemMo wuymTtaueBi Ha TOoM (hakT, 1O YyueHb Apwuctorens Jukeapx
CUCTEMATU3YBaB KOHIIEIIIII0 CBOTO BUUTEIS MPO KUTTS 1 PO3BUTOK JIEP>KaB Ta MOJIaB
il y BHUIJISAl €IMHOI, CTPYHKOI Teopli HaWKpamoro Jep:KaBHOTO MPABIIIHHSL.
Haiikpame BrmamToBaHa, 10BoauB [/[ukeapx, HE Ta AepikaBa, /e TPOMAJISIHU JKUBYTh
IIaciInBO, a Ta, fKa 30epiraerbcs JMoBIIE€ 3a yciX 1HmUX. [lomiTHyHUNA HOCBIA
IpeLbKUX MICT-JepKaB, MOYMHAKYM 3 HaWBIAAAICHIIINX YaciB, MOKa3as, 10 Y Oyab-
SAKOMY TOJIIC1 e 00poThOa MPOTUIICKHUX CHUJ, KOXKHA 3 SKUX, Y35iTa caMa 1o cooi,
MOK€ CTaTh pyHHIBHOIWO. Hapon Moke 1 MOBMHEH pOOMTH BIUIMB Ha JEpKaBHI
pillieHHs], aje HapoJ Mo30aBJIeHU po3yMy 1 MOCHiOBHOCTI. JoCBia 1 BIagy mae B
PO3MOPSIKEHHI apUCTOKpATisi, Ta BOHA PO3/IJeHa Ha KJIaHU, SIKi, TO 00'€JHYIOUNCH,
TO BOPOTYIOYH, BIYHO OOPIOTHCA 3a MaHyBaHHs. HapelnTi, icTopist oJIiciB, BiganeHa
ab0 HeNaBHs, 3Haja TaKOX 1 1apiB, HAIAJKIB HAWAPEBHIMIUX POJIB ab0 THX, IO
JOCSITIIA BIIAM B pE3yJbTaTl MEPEBOPOTY. Y OCTAaHHBOMY BUIAJKY iX Ha3HBAJIH
THpaHaAMHU — CJIOBOM, AK€ Yy TPEKiB Ti€i MOpHU HE Majo HI HEraTMBHOTO, H1 B3arani
oiiHHOTO ceHcy. Li Tpu cuim panu mo4aTok TPHOM PI3HOBHUAAM JIEPKABHOTO YCTPOIO
— MOHapxii, ojirapxii 1 gemokparii. Jlami, paHHI CTOIKM TaKOXX MNPONOHYBAJIU B
HalKpalii gep>xasi 3MIIIEHHS MPOCTUX (HOPM.

3BepHEMO yBary 4uTaya Ha Te, 10 Ha BiaMiHy Big JpeBunoi ['pemii, B
HpeBubomy Pumi uacie M. T. [{luiiepoHa He crnocTepiraeTbCsl €IuHA, MaHyHOYa,
3arajJbHOBU3HAHA TEOpid NpO JepKaBHUM ycTpil. Y Pumi icHyBamu Tpu Teopii.
Teopis Ilom0is, rpyHToBaHa Ha croinu3mi, Teopia T.Jlykpeuis, IpyHTOBaHa Ha
emnikypei3mi, Ta ekiektrnana Teopist M. T. [{uniepona.

BBaxkatoun, mo came 3aBIOSKH CBOIM JEpKaBHUM YCTaHOBAM PUMIISTHU
NpUOIM3HO 3a MIBCTOJITTS MIJKOPWUIN MalXKe BECh CBIT 1 CTBOPUIIM HAWOIIBITY
nepxkay, [lomibiit qonmae, mo panime HEe Oyl0 BiIOMO HIYOTO MOAiOHOTO. Y #OTO
TeOpii € MIpPKyBaHHA MPO TpaBWiIbHI Ta 3004eH] (HOpPMH JEPKABHOTO YCTPOIO.
Haiimockonamimoo BiH Ha3uBae 3Mmimany ¢opmy. [IpuunHOIO KPYroBOpoOTY
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nepxkaBHuX (opm [lomibiif BBakae X HECTIWKICTh 1 CXWJIBHICTH IO BHPOJKCHHS.
Takum 4MHOM, HOTO TE€OPisl BKIIOYAE MOHATTS IIUKITYHOCT1, KPYTOBOPOTY, BIPOIOBXK
SAKOTO BIIOYBa€Thcs 3MiHa (OpM IpaBIIiHHSA, 1 OCTaHHA (opMa MEPETBOPIOETHCS Ha
nepBuHHy. [lepenbayaerbces, 1m0 3MiHa POPM MOBTOPIOETHCS B HACTYITHOMY UK. Y
MpoIIeCl 3MIHU 1 B pe3yJibTaTl MOBTOPIOBAHOCTI (hOpM MpaBIiHHSA 3'SBISETHCS TaKa
dbopma, sKka TOHAA yce CIpHUsAE€ CTAOLILHOCTI Ta IPOIBITAHHIO CYCIUJIbCTBA —
3Mimana. 3pa3koMm 3mimaHoi ¢opmu mnpapninHg [lomiOiif BBaxkae pUMCHKUN
JiepKaBHUHM ycTpiit yaciB OpatiB ['paxxiB. Bin Ha3uBae ioro Hallkpammm 3 ycix, siKi
Oynu KoOJMu-HEOYIh, OCKUIBKM B HBOMY HAI3BHYAMHO MUCTEILKH TOEIHYIOTHCS
CJIEeMEHTH MOHapXii (KOHCYJM), apuCTOKparii (ceHaT) 1 meMokpartii (Komirii),
MIPUYOMY JKOJHOMY 13 ITUX CKJIQJIOBUX €IEMEHTIB HE BIIAETHCS BUIMMOI TIEPEBATH.
[{ixaBo 1 BaKJIMBO 3ayBa)kUTH, IO IMicJs TOro, sik [1omi6iit mosicHioe dyHKIT 1 mpaBa
KOHCYJIIB, CEHATY, KOMILIW, BIH JOCUTh JI€TAJIbHO 3yNHHIETHCS HA OMUCI PUMCHKOIO
JIEP’)KaBHOTO MEXaHI3My y Jii; BiH po30upae MUTaHHS MPO T€, SKUM YUHOM TpPH
€JIEMEHTH PUMCBHKOTO JIEPKABHOTO YCTPOIO B3a€EMHO JIOTIOBHIOIOTH, a 3 THIIIOTO OOKY,
B3a€EMHO OOMEXYIOTh 1 CTPUMYIOTh OAWH oAHOTrO. I1071161#f BHCIOBIIOE JIB1 BaXKJIUBI
171ei, TTOB'sI3aH1 3 TEOPIEIO AEPIKABHOT'O YCTPOIO:

1) mpo cTabiIBHICTh 3MilaHol (HJOPMHU MPaABITIHHS;

2) mpo MOCTiHHY 3MiHY (OpPM IIPaBIIiHHSL.

[Toni6Giss mo mpaBy MOKHA BBaXATH KIACUYHUM TEOPETUKOM 3MIIIAHOTO
nepxkaBHoro ycrporo. M. T. Ilunepon ycming 3a Ilombiem 3acTocoBye TEOpitO
3MIIIAHOTO MpaBMiHHSA 10 PuMy. VYV mNEeBHUX NUTaHHAX BiH JOMOBHIOE CBOIO
nonepeaHuKa. 30Kpema, BIH BIAXOAUTH BIJ TPAAMIIHHUX Uil JaBHbOTPEIBKOI
MOJIITUYHOT AYMKH CYJKE€Hb MpO 3MiHY (OpM NpaBiiHHSA SK NP0 3aKOHOMIPHUN
Kpyroo0ir y paMkax NEBHOTrO 3aMKHyToro uukiy. Skmo mnsa ITomOist kpyroo6ir
JepKaBHUX (OpM MOB'SA3aHUHN 3 X HECTIMKICTIO — MPOCTI (POPMHU MPaBIIHHS B CHITY
CBOET OJIHOOTYHOCTI 3aKOHOMIPHO BHUPOKYIOTHCSI Y CBOIO MPOTHIICKHICTh, TO JJIS
M. T. Huuepona ust obcraBuHa mae apyropsaHe 3HadeHHs. Xoua M. T. Huuepon
BBa)ka€ MPOCTi (JOPMH MPaBIIHHA HEJOCKOHAIMMH BHACHIIOK iX mopouyHocTi. [IpoTe
BIH TIJIKPECIIOE, IO 3MiHA JEp)KaBHOTO YCTPOK OOYMOBIJIEHa, NEpIl 3a BCe,
HE3JIaTHICTIO MPOCTUX (OPM JIep>KaBU BUCIIOBIIIOBATH 11€t0 crpaBemmBocTi. Came
TOMY BiH BiJJIa€ TiepeBary 3mimiaiii ¢opMi, B AKid €JIEMEHTH TPhOX MPOCTUX (HOpM
o0'eTHaH1 TaKUM YMHOM, IO B JIEPKaBi 3'SBJISETHCS MIOCh BHAATHE 1 MApCTBEHE, IO
YacTWHA BJIaJIM BpydYeHa aBTOPUTETY BUAATHUX JIOACH, a JCsIKi CIpaBd HaJaHi
CyJ’KeHHIO 1 Bojl Haponay. IlepeBaramu 3mimanoro ob6samrtyBands M. T. [{uniepon
BBa)Ka€ BEJUKY pIBHICTH (aequabilitas magna) 1 MinHicTh (firmitudo). MinnicTh siK
BAXKJIMBY XapaKTEPUCTUKY 171€aTbHOTO MPAaBIIHHSA BIH MiAKPIIUIIOE TE€3010 MPO TE, 10
KOJIM KOXXEH MII[HO 3aiiMae HaJIe)KHE HOoMy Miclle, TOJA1 HEMae€ MiJCTaB s
NEepPeBOPOTY a00 BUPOHKEHHS.

Ane He BapTO 3a0yBaTu MpO 3aHEMNaj yCTOiB, IO MaB MOIIMPEHHS 3a YaciB
M. T. Huuiepona. 3070T€ CTOJITTS ICHYBaHHS PHUMCBHKOI JEpKaBU 3aJAIIUIOCS
mo3aay, 1€ MOTJIO CIYXUTH JOKa30M HEMIIHOCTI 3MimaHoi (HOpMHU TMpaBIIiHHS.
Bcromy BuHOIO — mroachki yeroi. M. T. Iumepon ycBiioMiItoBaB 3aJIeKHICTh (hOPMH
JIEP’)KaBHOTO TIPABIIHHS BiJ OaraThox (HakToOpiB, 30KpeMa, BiJ PO3YMY OJMIHI€l
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JIOIWHU, 1 TOMY BBaXKaB, MmO Oyab-ska ¢dopma MPaBIiHHSI Ma€ TEHACHINIO [0
BUPOJIKEHHS 1 BIYHO 1ICHYBaTH HE MOXKeE.

Haitaxxusimoro tezoro M. T. Llunepona € te3a npo Te, 110 B OCHOBI MIITHOT
JIep’KaBy TIOBUHHA JIEKATH MOpajbHa KaTeropisl «CrpaBeluBICTb». Y poboTi «IIpo
nepxkaBy» M. T. Ilunepon crepedaetbcsi 3 llmatoHoM, sikuii BBaxkae, IO JEprKaBa
MOX€ TPUMATHUCS 1 30UIBIITYBAaTUCA TUIBKM 32 PaxXyHOK HECIpaBeIIMBOCTI. BiH He
3roJIcH 3 THUM, 1110, KOJU Jep)kaBa, SKa IOBENIBa€, HE MOYHE JOTPUMYBATHUCS
HECMPaBEJIMBOCTI MO BITHOIIEHHIO JI0 JIIOJEH, SKI 3HAXOIATHCA B paOCTBI abo B
3aJIe)KHUX MPOBIHIIAX, TO TaKa JAep)kaBa He 3Moke ynpapisaTd HuMu. M. T. Lunepon
BBAXKAE IEeW MiAX1J HENpPaBWIBHUM 1 HAmoJsArae Ha Te3l, IO Jep)kKaBa MOXe
30epiraTucs 1 ynpaBisaTUCA JIHILE 3aBSKH CIIpaBeUIUBOCTI. [11aToH Takoxk po3ayMye
PO CHpPaBEIJIMBICTh, alle MIAXiA y HbOro iHmmi. dinocod roBoputh mpo Te, IO
Oyab-sKa BiIaJa BCTAHOBIIOE 3aKOHM HAa CBOIO KOPWCTh; BCTAHOBMBIIM 3aKOHU, BOHA
OTOJIONIY€E X CIPaBEJIMBUMHU JUIsl MIABJIATHUX. TakKMM YHMHOM, Y BCIX JepikKaBax
CIPABEJIUBICTIO BBAXKAETHCS T€, 10 KOPUCHO g icHyrouoi Biaaau. M. T. [{uuepon
pO3MIIsiIae CIpaBeIUBE MPABIIHHS HE 3 MO3MIN KOPUCHOCTI CIPAaBEAJIUBOCTI JIIs
MpaBUTENs, a 3 MO3UIIII KOPUCHOCTI CIPABEAJIUBOCTI JUISl YCIX PUMCBHKUX TPOMAJISH.
M. T. HuuiepoH mpumyckae piBHICTh yCiX TPOMAJsIH TMEpe/ CIPaBEIJIUBUM 3aKOHOM
SIK OCHOBY JIJIsI MIITHOI JIEP>KaBH.

[Ipobnema, y nmomykax pimenb sakoi M. T. [{uuiepon 6arato B YoMy Haciigye
BUCHHS JaBHBOTPEIBKUX MHCIUTENIB, 30Kpema Ilmarona ta ApwucroTens, — mpo
npuponne mnpaBo. M. T. [lumiepon po3misigae 10 nNpoOieMy TOJOBHUM UYHHOM Y
niano3i «IIpo 3akoHm» (BiH OyB po3noyaTuil B 51 p. 10 HaIIOl epu, IPOJOBKEHUH B
46 p., ane Tak 1 He 3akiHyeHuit). [[xepenamu M. T. [lunepona B mocTaHOBII 1
BUpILIEHH] BKa3aHoi npobsuemu Oynu [1naToH, ApucToTeNnb 1 CTOIKH.

PosrasHeMo CyKeHHS TaBHBOTPEIIBKUX MUCIUTENIB 3 THM, 00 MOPIBHATH iX
13 mymxoro M. T. Ilunepona. Bino6paxkyrouun nornsau codictis, [ImaTon ctBepmxkye,
10 3aKOHOJIABCTBO 1 B3a€MHHUU JOTOBIP 3'SBUIJIKCS B Tl YacH, KOJIU JIFOJU BUPIIIMIN
HE 3ifICHIOBATH HECIPAaBEIIMBOCTI Ta HE TepmitW ii 3 6GOKy iHmmx'. IlmaToH
BUIMIPABJIOBYE TMOSBY 3aKOHIB THM, IO Oyab-Ka TpUpoAa MparHe 1o
CaMOKOPHCIIMBOCTI, 1 TUIBKA 3aKOHU MPUMYIIYIOTh ii JTOTPUMYBATHUCS HAJICKHOIO
MIpor0. Y PO3MOBI MPO CHPABEUIUBICTh SK MPO BUTOY HAWCHIIBHIIIOTO (iiocod
CTBEP/I)KYE, 10 BCSIKA BJIaJla BCTAHOBIIIOE 3aKOHUW HAa CBOIO KOPHUCTh. Jluie micis
BCTAHOBJICHHS 3aKOHIB iX OrOJOIIYIOTh CIPABEIMBAMK UTA TigBIagHux . LlikaBe
TaKOX 3ayBakeHHs [1maToHa mpo Te, 110 3aKOH CTaBUTh CBOEIO METOIO HE OJara siKoi-
HeOyab OJIHIET BEPCTBU HaceJeHHs, a Oyaro yciei )IepH(aBI/I3. Bin momiugae, mio
MOPYIICHHS 3aKOHIB 3aBJa€ MIKOJM, OCKIJIBKA TPOHUKAE B YCTO1 1 HABUYKH, a 3BI/ITH,
BXX€ y OUIBIIMX PO3Mipax, MOIIUPIOETHCS Ha JIJOBI B3aEMOBITHOCHHHU T'POMAJIsH,
MOCSTAl0OYH HABITH HA caMi 3aKOHM i jepxaBHHH ycTpiii'. Takum umHOM, Il1aToH
¢dyHIye iCHYBaHHSI 3aKOHIB Ha CIPAaBEUIMBOCTI, SIKy PO3YMI€ SIK BUTOAY THX, XTO

! Mnaron. Jlepxasa / [Tnatow. 3i6pamus TBopiB y 4-x T. T.3. — M.: Jlymka, 1994. — 654c. 358e-359a-b
? [naton. Jlepxasa / [lnatow. 3i6panms TBopis y 4-x T. T.3. — M.: Jlymka, 1994. — 654c. 1, 338

® [naron. Jlepxxasa / [Tnatow. 3i6pamus TBopiB y 4-x 1. T.3. — M.: Jlymka, 1994. — 654c¢. VII, 512

* naron. Idepxasa / [Inaton. 3ibpanns tBopis y 4-x 1. T.3. — M.: Jlymka, 1994. — 654c. IV, 424



24

Kepy€e JaepkaBoio. Alle BIH MOMIYaE TPH I[bOMY, IO 3aKOHH CTBOPIOIOTHCS IS
crijbHOrO OJara.

Apucrotens Hae 3a cBoiM yuutesneMm [InaToHOM B mUTaHHI MPO Te, MO 3aKOH
IPYHTOBAaHUW HA CHPABEAJIMBOCTI, 3aKOH MPOIOHYE >XUTU MO JOOPOYECHOCTI, 1
3a00poHS€ JKUTH TI0 Oyab-fKiii mopouHocTi. Ha #oro aymKky, 100pOYECHICTh
TBOPUTHCSI BUNHKAMM, SIKI € Y3aKOHEHUMH J11SIMU, BCTAHOBJICHUMH 3aKOHOABIEM JIsI
BMXOBaHHS Ha CIUIbHE 01aro°. Y OCHOBiI 3aKOHIB JIEKHTDH npaBo. JlroauHa, 1m0
MOPYIIIY€E 3aKOHU, HEMPABOCYIHA, @ 3aKOHOCIYXHSHUA — MPABOCYIHHUM, 3 YOTO CTA€
SICHO, IO yC€ 3aKOHHE y BIJOMOMY CEHC1 MPAaBOCYAHO. 3 IBOTO BUXOIUTH, IO BCE,
[0 BH3HAYCHO 3aKOHOM, 3aKOHHO'. 3aKOH BPAaXOBY€ Pi3HMUI[IO TLIBKH 3 TOYKH 30Dy
IITKO/IM, 3 JIFOJbMU K BiH 3BEPTAETHCS K 3 piBHUMH . Konm JIfonnHa 3aBaae ycymneped
3aKOHY IIIKOJIM, IO TOTO XK HE Y BIAMOBIAb HA IIKOY, i 3aMOIisiHY, a IO CBOIl BOJII,
BOHA IIOCTYIIA€ HEMPABOCYJHO'. 3aKOH Ma€ MPHMYCOBY CHIy, OCKIIBKH €
CYJKEHHSIM, TaK YU 1HAKIIE TPYHTOBAHUM Ha PO3CYIUIMBOCTI 1 po3yMi . 3aKOH BeJliB
MOCTYIATU MY>KHbO, PO3CYIJIMBO 1 B3araji MOBOJUTHUCS Yy 3TOJ1 3 THUM, IO 3BETHCSA
T00pOYECHOCTSIMU. SIKIIO CHpaBemsiuBe — II€ Te, 110 BEIiB POOMTH 3aKOH, a 3aKOH
HaKa3ye BUKOHYBAaTHU YCl JOOPOYECHOCTI, TO JIIOJMHA, IO MOCTYMNae CIPaBeIIMBO
BIJIMOBITHO IO BUMOT 3aKOHY, JIOCATHE JIOCKOHAJIOI T1THOCTI, TaK IO CIIPaBEIUBUHM 1
CIIPABEIUIMBICTD — IIe TOCKOHANA JoOpoUecHICTh . JIFOIMHA, [0 XKHUBE 033 3aKOHOM
1 MpaBoM, — HaWTripia 3 YCIX, OCKUIbBKM HECIPaBEIJIMBICTh, 110 BOJIOAIE 30pOE€I0,
HajiBaxkua''. APHCTOTENb 3rajye 1po Te, IO 3aKOHH iHOi CIij 3MIiHIOBATH, aie Ie
BHMarae Belankoi obagxocti'”. Ille ofHa AyMKa MOJSIra€ B TOMY, IO 3aKOHH MAIOTh
GyTH [OrODKEH] 3 THM a00 iHIIMM BUIOM AEPKABHOTO YCTPOIO ™.

M. T. {uuiepoH, TakoX sK 1 aHTU4yHI Muciaurtenai [lmatoH Ta Apucrorens,
NEPEKOHAHUM B TOMY, 1110 B OCHOBI 3aKOHY JISKUTh cripaBesiuBicTh. Ha fioro gymky,
3aKOH — II€ pILeHHs, [0 BIAPI3HSAE COPAaBEAJMBHUIA TMOYATOK BiJ TOYATKY
HECIpaBeUIMBOT0. 3aKOH — I1e BiJ0OpakeHHSs, BIAMOBIIHO 10 MPaJaBHHOTO MOYATKY
YChOTO CYIIOTO — MPHUPOJIOI0, JIIOJCHKUX MOOY/IOB, CIPSIMOBAaHMX Ha PETYJIOBAHHS
MOBEIHKM 1HJIMB1Ia B CyCHiIbCTBI. CaMme 3 MpUPOIOI0 Y3TOASIThCS JIFOACHKI 3aKOHH.
[oraHux jrozeil 3aKOHM KapaloTh CTPATOI, a YECHHX 3aXUINAIOTh i 06EpiraroTh .
CeHcC 3aKOHY MOJISITa€ B TOMY, III0 BiH BEJIUTH MOCTYMATH MPaBUIBHO, 4 CKOIOBATH
3JI09MHI 3a00pOHsIE ", TOOTO BEINTH MISTH BIAIOBIAHO 4O CIpaBemtuBocti. IIpoTe,
sk momivae cam M. T. [{uniepoH, Ha BiAMIHY BiJi TPEIILKOTO MOHATTS VOUOG («3aKOH)
JaTUHCBhKE cloBO lex («3akon») mae Ha yBasi mie 1 BuOip (lex / legere, oaHo 3i
3HA4YeHb SIKOTO — «BHOMPATH») ', MPaBO BHOOPY CIPABEATMBOTO TA iCTHHHOTO' .

> Apucrotens. Hikomaxosa etnka / Apuctorens. 3i6panns TBopiB y 4x T. T.4. — M.: Jlyma, 1978. — 602¢. 1130b24-29
® Apucrorens. HikomaxoBa etnka / Apucrorens. 3i6panms TBopiB y 4x 1. T.4. — M.: Jlymka, 1978. — 602¢c. 1129b9-13
” Apucrotens. Hikomaxoa etnka / Apucrorens. 3i6panms TBopiB y 4x T. T.4. — M.: Jlymka, 1978. — 602¢c. 1132a6-8

® Apucrorens. Hikomaxoa etnka / Apuctorens. 3iGpanms TBopiB y 4x 1. T.4. — M.: Jlymka, 1978. — 602¢c. 1138a10-12
® Apucrotens. Hikomaxosa etnka / Apuctorens. 3iGpanms TBopiB y 4x 1. T.4. — M.: Jlymka, 1978. — 602c. 1180a22-25
19 Apucrorens. Bennka ertnka / Apucrorens. 3iGpanns TBopiB y 4x T. T.4. — M.: Jlymka, 1978. — 602¢. 1193b4-11,
1196al1-3

' Apucrorens. Bemuka etuka / Apuctorens. 3i6panns TBopis y 4x T. T.4. — M.: Jlymka, 1978. — 602¢c. 1252b32-34

12 Apucrorens. Bemuka etuka / Apuctorens. 3i6panns TBopis y 4x T. T.4. — M.: [lymka, 1978. — 602¢c. 1269a13-15

3 Apucrorens. Bemuka etuka / Apuctorens. 3i6panns TBopis y 4x T. T.4. — M.: Ilymka, 1978. — 602¢. 1282b10-12

1 IMunepon M. T. Ilpo 3akonu / M. T. Luuepon. Hianorn. — M.: Hayka, 1966. - 235¢. I, 13

1 IMunepon M. T. IIpo 3akonu / M. T. uuepon. Hianoru. — M.: Hayka, 1966. —235c. 1, 19

16 Hunepon M. T. IIpo 3akonu / M. T. Luuepon. dianoru. — M.: Hayka, 1966. — 235c. 1, 19
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Takum unHOM, Ha nymky M. T. llunepona, puMCbKOMY 3aKOHY BJIACTMBA HE JIMILE
CIIpaBeIJIUBICTh, ajie 1 mpaBo BUOOpYy. B poboTi «IIpo 3akoHM» MU 3HAXOIUMO Psi
nediniiid moHATTS lex, 3 SKuX MOKHA 3pOOMTH TNEBHI BUCHOBKHU. Tak, 3aKOH — II¢
3aKJIaICHU B MIPUPOJII BUIIUI PO3YM, IO BEIUTH 3/11MCHIOBATH T€, IO 3A1MCHIOBATH
ciz, i mo 3abopomnsie mpoTHiekHe . TI0B'SI3yl0urM BHHHKHCHHS IPABa i3 3aKOHOM,
M. T. luuiepoH CTBEpXKye, MO 3aKOH — L€ CUJIa TPHUPOAH, PO3YM 1 CBIIOMICTb
MyZpOT JTFOIMHH, MipHIio mpaBa i Gesmpas's'’. 3akoH He GYB BHramaHHil JTIOAMHOIO i
HE € SKOIOCh YXBaJIOIO HAPOJIB, BIiH — IIOCH OABIYHE, MTPABJISYE BCIM CBITOM 3aBISKH
MYJAPOCTI CBOiX HakasiB 1 3a00poH. 3aKOH € TymMKa OOKeCTBa, IO PO3YMOM CBOIM
Bijae yciMa crpaBamu, 3Mymnyioun a6o 3aGopomsioun’ . TaKUM YHHOM, BBAXKAIOUH,
IO 3aKOHU CTBOpEHI OoxecTBeHHHUM po3ymoMm, M. T. lluuiepon npuxomuts 10
BHCHOBKY, IO 1 3aKOHH, 1 MpaBO, T€ IO 3 HUX BHHHUKAE, MAIOTh OOXECTBECHHE
TOXOUKCHHS

Bigznaunmo Toit dakt, mo xoua M. T. Iluniepon, Oyayroun CBOIO MPUPOTHO-
MIPaBOBY KOHIIEIIIII0, HITOB 3a [11aToHOM y MUTaHHI MpO Te, 10 3aKOH 3aJIEKUTH Bl
MPUHIUIIB MpaBa, BiH 3yMiB mmoIe 3arisHytu B npoodnemy. s M. T. Huuepona
3aKOH OyB CBAIIEHHUM MPEAMETOM, «HE pIu4l0, BUHAWJECHOIO TE€HIEM JIIOJIUHU 200
3aCHOBAHOIO SIKUM-HEOY/b 3aKOHOM Hapojly, a NMEBHUM BIYHUM MPUHIUIIOM, SKUN
yIpaBisie yciM BcecBitom»?2. Jlami ciimye HOro izes mpo Te, IO 3aKOHH OYiIH
BUTAJaH1 3apajau Oyiara TPOMAaJsiH, IUTICHOCTI JEpXaB 1 CIOKIHHOrO, IIaciIWBOTO
KUTTS JIOJEH, KA IePeKIMKAEThCS 3 IUIATOHIBCHKOK . Hapemrri, 3HAXOINMO B
kouneniii M. T. [lunepona 3ayBaxkxeHHs MpPO Te, IO 3aKOHHW, BHUJAHI THUpPAHAMHU,
HeCIpaBe/UBi-". BkasaHe 3ayBaKCHHS MOYATKYE 3 AyMKH APHCTOTENS, 3TiIHO 3
SAKOI0 «MH JI03BOJIIEMO HAYaJbCTBYBAaTH HE JIIOAWHI, a CJIOBY 3akoHYy (AOY0Q),
OCKUJIbKH JIFOJIMHA CO01 HaJI1JIsi€ O1IbIIIe OJIar 1 MEHIIIE 30J1 Ta CTa€ TUPAHOM» .

BignocHo nucanoro 1 HenucaHoro npasa M. T. Llunepon nomivae, 1o 3aKoH
nmovyrHae OyTH 3aKOHOM HE JIMIIE TOJi, KOJW BIH 3alMCaHUi, ajie BXKE 1 TOJI, KOJIH
BUHHK, a BHHHK BiH OJHOYACHO 3 OOXECTBEHHOK IyMKOK ', IO 3aKOH HAKa3ye
NOTPUMYBATHCS HAfKpAIMX 3 OOPSAiB MpenkiB*. BkasaHe MONOKEHHS SBHO
3armo3u4eHe y ApUCTOTeNs, IKH TaKOXK BKa3yBaB, 1110 3aKOHH, IPYHTOBaH1 Ha 3BHYai,
MAIOTh OLIbIIE 3HAYCHHS, HiJK 3aKOHH TTHCaHi> .

o Huneporn M. T. IIpo 3akonu / M. T. Luuepon. diamoru. — M.: Hayka, 1966. — 235c. 11, 11
18 Huneporn M. T. IIpo 3akonu / M. T. LHunepon. diamoru. — M.: Hayka, 1966. — 235c¢. I, 18.
Hunepon M. T. [Ipo 3akonu / M. T. Hunepon. Jiamoru. — M.: Hayka, 1966. —235¢. 11, 8
19 Huneporn M. T. [Ipo 3akonu / M. T. LHunepon. dianoru. — M.: Hayka, 1966. — 235c. 1, 19
20 Huuepon M. T. Ilpo 3akonu / M. T. [unepon. [lianoru. — M.: Hayka, 1966. — 235c. 11, 8.
[uuepon M. T. Ipo 3akonu / M. T. Hunepon. Hiamoru. — M.: Hayka, 1966. — 235c. 11, 10
2 Hunepon M. T. Ilpo 3akonu / M. T. Hunepon. liamoru. — M.: Hayka, 1966. — 235c. 1, 23
2 Huuepon M. T. Ilpo 3akonu / M. T. [unepon. Hiamoru. — M.: Hayka, 1966. — 235c¢. I, 8
2 Hunepon M. T. Ilpo 3akonu / M. T. Hunepon. liamoru. — M.: Hayka, 1966. — 235c. 11, 11
% ITnaron. Jlepsasa / ITnaton. 3i6pamms TBopie y 4-x 1. T.3. — M.: Jlymka, 1994. — 654c. VII, 512
2 Huneporn M. T. IIpo 3akonu / M. T. LHunepon. dianoru. — M.: Hayka, 1966. — 235c. I, 42
% Apucrotens. Hikomaxosa etuka / Apuctorens. 3i6panns TBopiB y 4x T. T.4. — M.: Ilymka, 1978. — 602¢c. 1134a35-38
27 Huneporn M. T.Ilpo 3akonu / M. T. Hunepon. Jiamoru. — M.: Hayka, 1966. — 235¢. II, 10
28 Huneporn M. T. IIpo 3akonu / M. T. Luuepon. diamoru. — M.: Hayka, 1966. — 235c. 11, 23, 40.
Hunepon M. T. [Ipo 3akonu / M. T. [unepon. diamoru. — M.: Hayka, 1966. — 235c. 11, 62
2 Apucrotens. Bemuka etuka / Apuctorens. 3ibpanns TBopis y 4x T. T.4. — M.: Jlymka, 1978. — 602c. 1287b7-9
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Bigaocuno npaBa M. T. llumiepon BUCIOBIIIOE OpUTiHAIBHI TyMKH. BiH yKasye,
II0 TIPETOp Mae OYTH OXOPOHIEM LHBIILHOTO IPaBa°’, a [EH30PU MOBHHHI CTEKHTH
3a JIOCTOBIpHICTIO 3aKOHIB’'. BiH TakoX NpPHALIE BEIHKY yBAry PO3TISLY Pi3HHX
PHMCBHKHX 3aKOHIB OKpeMo>>. Byayddm B IiTOMy HEBJOBOJCHHM 3aKOHAMH, IO

; i . 33
icuyBanu B Pumi fioro acy, M. T. [{utiepoH npomnoHnye cnocoOu iX yA0CKOHAJIEHHS .

BUCHOBKMU 3 HEPIIOT'O IUTAHHA:

PosrnsnyBim neski mkepena, skumu kopuctyBaBes M. T. Llutiepon npu cTBOpeHHI
KOHIIETIIII{ PO TTOXOKCHHSI IEPKABH 1 MpaBa, MOXHA 3p0OUTH BUCHOBOK TIPO T€, III0
s Tema Oyna 4acTKOBO po3pobiieHa 10 Hboro. Tum He menme, M. T. Hunepon
nocrapaBcsi OyTH B psiil TUTaHb OPUTIHAJILHUM, O0'€THABIINA B OJHE LILJIC MOJTITHYHI
teopii Ilnatrona ta ApucroTens 3 MNPaKTUYHUM JOCBIJOM PHUMCHKOTO KOHCYIA.
M. T. lluniepoH MponoHye EKJICKTUYHE MOEHAHHS TPEUbKUX MOJITUYHUX TEOpiH 13
cnenupiyHO PUMCHKUM M1X0I0M JI0 TPOOJIEMH B IIIJIOMY, OCKUTBKHM BiH 3HAXOJAUBCA
MiJI TEPEeXPECHOI0 €0 PAMY JUKepen. Y Takid crnenuiyHOCTI MiAXOMy JIEKHUTh
nepexkoHaHicte M. T. [{uiiepoHa B nieBHii ICTOPUYHIN MiCi pUMCBHKOT JIepKaBU.

%0 Huneporn M. T. IIpo 3akonu / M. T. Luuepon. diamoru. — M.: Hayka, 1966. — 235c. 11, 8

3 Huneporn M. T. IIpo 3akonu / M. T. LHuuepon. diamoru. — M.: Hayka, 1966. — 235c¢. 111, 11

32 Hunepor M. T. [Ipo 3akonu / M. T. Luuepon. diamoru. — M.: Hayka, 1966. — 235c. II; 111

3 Huneporn M. T. IIpo 3akonu / M. T. LHuuepon. dianoru. — M.: Hayka, 1966. — 235c. 11, 18-21
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TEMA Ne 3.

BISAHTINCBHKE ITPABO SIK HOCIN XPUCTUSIHCBKOI MOPAJII TA
ETUKHU - XPUCTUSAHCBKOI'O MOPAJIBHOT O IIEAJTY
(OHTOJIOTTYHUI, AKCIOJIOTTYHUH, AHTPOITIOJIOT TYHUH,
THOCEOJIOTTYHUH ACIIEKTH BIBAHTIMCBKUX IPABOBUX AKTIB)
(2 2coounu)

IVIAH JEKIII:

1. XpuctusHCbKa CHPSMOBAHICTh CEPEAHBOBIYHUX  (PI0COPCHKO-TIPABOBUX
BUEHb CEPEIHBOBIUUS

2. «Bizanrtilicbka» iMmepis 1 «BI3aHTIHCBKE» MPaBO K HOCIH XPUCTUSHCHKOI
MOpaJi Ta €TUKU — XPUCTUSHCHKOTO MOPAIBHOTO 17eary

3. OHTOJIOTIYHUHN, aKCIOJOTTYHHHN, aHTPOIIOJIOTIYHUM, THOCCOJOTTYHUN aCIEKTH
BI3aHTIMCHKUX NMPABOBUX AKTIB

PEKOMEH/IOBAHA JIITEPATYPA:

IIpeamer i 3aBpanns ¢isocodii npaBa

1. bauunin B.A., Xypascekuii B.C., [TanoB M.I. ®inocodis mpasa: [liapyd. nmis
I0pUJ. criell. Bui. HaBy. 3akiais. — K.: [n FOpe, 2003. — 472 c.

3. ®inocodis npasa / 3a pen. M.B.Koctuupkoro ta b.®. Umins. — K., 2000. — 336 c.
4. Hunnemiyc P. ®inocodis npasa: [lep. 3 Him. — K.: Tannem, 2000. — 300 c.

5. llIkona B.B. Beryn o dinocodii npasa. — X., 1996. — 223 c.

MeTtonoJioris ¢isiocodii npasa

1. bauunia B.A., [TanoB M.I. ®inocodis npasa: [ligpyd. mist OpuA. CIell. BHIIUX
HaBu. 3akiajiB ocsitu. — K.: In FOpe, 2002. — 472 c.

3. Ky3uenon B.I. ®inocodis mpaa. Icropis ta cydacHicts: Hasu. moci6. — K.: BJI
Crunoc: I ®omiant, 2003. — 382 c.

4, Pab6inoBuu II.M. Metomomoris  BITYM3HSHOTO  3arajJbHOTECOPETHYHOTO
paBoJIepKaBO3HABCTBA: cy4yacHl1 TeHaeHii / bron. M-Ba toctumii Ykpainu. — 2003.
—Ne 1.

5. Makcumog C. [Ipupoano-npaBoBe muciieHHs // BicHuk AxkaaemMii mpaBOBUX HayK
Vkpainu. — 2001. — Ne 4 (27).

6. O6oporoB 0. M. ®inocodisa npasa i meTononoris wpucnpyaeniii // [Ipodaemu
¢inocopii npasa. — K.; Uepnisui: Pyra, 2003. — T. L.

®dinocodpcbko-npaBoBi BUeHHs B 3axiaHiil €Bpomni

1. Cxupb6exk I'., ['mnpe H. Uctopus dumocodum: Yued. mocodbue it CTyI. BBICII.
yue0. 3aBeaenuii: [lep. ¢ anrn. B.M.Ky3nenosa; [lox pen. C.b.Kpemmckoro. — M.:
BJIAZIOC, 2000. — C. 284307, 344355, 392-417.

2. ®unocodus mpama. Xpecromaris: Yue6. moco6. / Ilox pen. H.M.Ilanosa //
Cocrt.:H.!.ITanoB, B.A.bauunun, A.J[ Cesroukuii. — K.: a FOpe, 2002. — 692 c.
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3. 3pobanp O.Il., Tlaitnamyk K.B. ®imocodcbko-mpaBoBi acmekTH TBOPUYOCTI
Hikkomo Makiasemni // IIpaBo 1 6e3neka. — 2006. — T. 5. — Ne 4. — C. 15-19.

4. JI3po6ans O.I1., PasmeraeBa 10.C. IIpobGiema iHAMBIIyadbHOI Ta KOJEKTHBHOI
oesneku y TBopuocti Tomaca ['o60ca ta IMmanyina Kanra (dinocodcbko-mipaBoBuit
acnekt) // [Ipobnemu dinocodii npasa. — K.-Uepnisui: Pyra, 2005. — T. III. — Ne 1-2.
—C. 368-373.

5. Jlokk JIx. /IBa TpakTaTta o npasieHuu: Ku. Bropas: B 3 1. — M.: Mebicib, 1998. — T.
3.— 668 c.

6. Kocrenko O. b. Po3ymiHHS B3a€MO3B’SI3Ky JepKaBH 1 TPOMAISIHCHKOTO
cycrninscTBa [.B.®. ['erenem (dhpankdyprebkuii nepion TBopuocTi) // Bicauk. FOpu.
Hayku. — K.: KuiB. nepxasaumii yu-T im. T. I'. llleBuenka, 1998. — Bumn. 35. — C. 23—
27.204

7. KpaBuenko 0. ®. Inesa npasa y I'.I'erens // Bichuk HalioHanbHOro yHiBEpCUTETY
BHYTpilHIX cripaB. — X.: Ham. YH-T BHyTp. cnipas, 2001. — Bun. 16. — C. 107-113.

8. Kant U. Tpakrats! u nuchma. — M.: Hayka, 1980. — 709 c.

9. I'vode O. Po3ym 1 npaBo. Cki1aioBl IHTEPKYJIBTYPHOTO MPaBOBOTO AucKypcy: Ilep.
3 HiM. JI.A. Cutauuenko, M.JI. Kynraeoi. — K.: AnsTepnpec, 2003. — 264 c.

10. Kenbzen I'. Yucrte npaBosznaBctBo: Ilep. 3 Him. O. MokpoBoabscbkoro. — K.:
FOniBepc, 2004. — 496 c.

11. PanOpyx I'. Jlronuna B npasi // IIpo6aemu dinocodii npasa. — K.-Uepnisii, 2004.
- T.2.-C. 71-82.

12. Ponc Jx. Teopis cnpaBemmmBocti: Ilep. 3 anrn. O. MokpoBoascskoro. — K.:
Bun-so Conowmii ITaBnunuko «OcHoBHY, 2001. — 822 c.

IIpaBoBa oHTOJIOTiSI: IPUPOJA | CTPYKTYPA NMpaBa

1.bauunin 1. B.A., XKypascokuii B.C., [Tanos M.I. ®inocodis npasa: [liapydHuk. —
K.: In FOpe, 2003. — 472 c.

2. Konp K.K. ®unocodus u comumonorus npasa. — K.: KOpunkom Untep, 2000. — 480
C.

3. Makcumon C.U. TIpaBoBasi peaibHOCTh: OMBIT (PHUITOCOPCKOTO OCMBICTIECHUS:
Monorpadus. — X.: [Ipaso, 2002. — 328 c.

4. Peunnikuit B.B. CumBonmndeckast peasibHOCTh U ipaBo: Mounorpadwus. — JI.: BHTJI-
Knaccuka, 2007. — 732 c.

5. Hunmneniyc P. ®inocodis mpasa: Ilep. 3 Him. — K.: Tarngem, 2000. — 300 c.

6. FOuuk O.1. N'any3i Ta IHCTUTYTH NPABOBOI cUcTeMHU (MidH 1 peaTbHICTh):
Kputnunuit napuc. — K.: Opisau, 2002. — 110 c.

IIpaBoBa aHTPOMOJIOTifA: TYMAHICTUYHA PUPOJA MPAaBa

1. bprorrep B. OOpa3 mtogunu y koHueniii npas moaunu // IIpo6i. dimocodii
npaBa.— K.; Uepnisii, 2003. — T. L.

2. T'ynuma JI.A. JlrogmHOpPO3yMiHHSA Yy TIpaBOBId HayIl (10 XapaKTEPUCTHKU
Cy4acHOTO MOHATTEBOTO anapary) // [Ipo6nemu dinocodii mpasa. — 2005. — T. 3. — Ne
1-2. 205

3. I'vode O. Pozym 1 npaBo. CkiaioBi iIHTEPKYIBTYPHOTO MPaBOBOTO AUCKypcy: Ilep.
3 HiM. JI.A. Cutanyenko, M./]. KynraeBoi. — K.: AxsTepnpec, 2003. — 264 c.
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4. MakcumoB C. [HCTUTYT mpaB JIOAMHU B CY4acHOMY CBITI: (1710cOpCHKO-TIPaBOBI
acriekTu // Bicauk Akanemii mpaBoBux Hayk Ykpainu. — 2000. — Ne3 (22).

5. MakcumoB C. Cy6’ekT npaBa y ¢110copcbKo-aHTPOIOJIOTTYHOMY BUMIpi // BicHuk
Axkaznemii npaBoBux Hayk Ykpainu. — 2000. — Ne4 (23).

YHiBepcajibHe i KyJbTYPHO-0c00JIMBe Y HiHHICHOMY BUMipi mpaBa

1. I'pomeBuit YO. Ponb mpodeciitnoi mpaBoCBIIOMOCTI Cy1 Y (hopMyBaHH1 pillICHHS
CyIy: KpHMIiHAIBHO-TIpOTIeCYyanbHU acmnekT // BicHuk Axamemii mpaBOBUX HayK
Yxpainu. — 2005. — Ne3 (42). — C.168-180.

2. Kamunoscekuii 10.}0. BzaemooOymoBneHicTh Ji0epaTUBHOI KyJIbTypu Ta
TPOMAJITHCHKOI TMPABOCBIIOMOCTI B TpoIeci po30yIOBU YKPaiHCHKOI AepikaBu //
[TpoGieMu pO3BUTKY CyCHUIBCTBA: CUCTEMHUI minxia: Marep. MiXKBY3. HayK. KOH(.
(M. Xapkis, 12 13 kBit. 2006 p.). — X.: Ham. topua. akan. Ykpainu,2006. — C.23-27.
3. Makcumon C.U. IIpaBoco3znanue: ¢puaocodcko-npaBoBoe OCMbICIeHUE //
[TpoGnemu 3akonnocti. Bum. 52. — X.: Har. ropun. akan. Ykpainu,2002. — C.148-
155.

4. Menpunuyk O.C. [.O.InwiH po akciomu nmpaBocBigoMocTi // Bicauk Opechkoro
1HCcTUTYTY BHYTpilHIX cripaB. — 2001. — Ne 1. — C. 44-47.

5. Onitnnuyk P. [Ipo6iemu ¢popMyBaHHS MPaBOBOi CB1JIOMOCTI Ta MPaBOBO1
KyJIbTYpH B yKpaiHChKOMY cycmniyibeTBi // FOpu. sxxypnain. — 2006. — Ne 2. — C. 58-60.
6. [TomsikoBa O.M. IIpaBoBa KyJIbTypa 1 MPaBOCBIAOMICTh SK 3ac00M cTabimizarii
NOJIITUYHOTO pexxkumy // Jlepkapa 1 npaBo. FOpuaunusi 1 noxituuni Hayku.— K.: [H-T
nepskasu 1 mpaBa HAH VYkpainu,2005. — Bum.29.— C.34-39.

7. Tonpika FO.H. KoHCTUTYLIHOHHBIE OCHOBBI (POPMUPOBAHUS TPABOBOU KYJIbTYPBhI. —
X.:Paiigep, 2001. — 160 c.

IncTurynionanbHuil BUMip npasa. @inocodcbKi npodsaemMu npasa i Bjiaam y
MOCTTOTAJITAPHOMY CyCHLIbCTBI

1. KoHCTUTY1IHO-TIPAaBOBI 3acaay CTAHOBJIEHHS YKpaiHChKOI nepkaBHOCTI / B.S.
Tamiit, FO.M. Tonuka, O.I'. Janunbsa Tta iH.; 3a pen. akanx. HAH Vkpainn B.4.
Tamis, akan. AllpH Ykpainu FO.M. Tonuku. — X.: [Ipaso, 2003. — 328 c.

2. IlpoGnemu mpaBa 1 BIagd B YMOBax IMOCTTOTANITApHUX TpaHCchopMaIii:
MDKIUCIUIUTIHApHU  aHami3: Monorpadis / M.I. Tlanos, O.I'. Janunesan, C.I.
MakcumoB Ta iH; 3a 3ar. pen. akaa. AllpH VYkpainu M.I. Ilanosa, mpod. O.I.
Hanunbsana. — X.: [IpaBo, 2004. — 360 c.
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META JIEKIII:
Po3kpuTH CyTHICTBH BI3aHTIMCHKOI'O IpaBa SIK HOCIS XPUCTUSHCHKOI MOpalli Ta

€TUKM — XPHUCTHUSHCBKOTO MOpPAIBHOTO ifeany (OHTOJIOTIYHUH, aKCIOJOTIYHHM,
aQHTPOMOJIOTTYHUH, THOCEOJOTIUHHUM aClIEKTH BI3aHTIMNCHKUX ITPABOBUX aKTIB).
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1 XPUCTUAHCBKA CHHPAMOBAHICTD CEPE/IHBOBIYHUX
PIJIOCOPCBKO-ITPABOBUX BYEHDb CEPEJJHBOBIYYSA

I'oBopstun npo Bizantito (CsiieHHy PumchbKy immepito) 1 mpo Bi3aHTIHCBKe
paBo K HOCIM XPUCTUSHCHKOT MOpallli Ta €TUKU — XPUCTUSHCHKOTO MOPAIBHOIO
i71eay, 3BEpHEMO yBary yurada Ha ToW dakrt, mo ¢igocodchKko-mpaBoBl BUSHHS
cepeaHbOBIUYs, BCs (PiocodchKo-MpaBoBa JyMKa IIbOr0 MEpioay TICHO IMOB'sI3aHi 3
XPUCTUSHCHKOIO perniriero. Jlume Ti BuUeHl, SKI MOAUISIM PENiridHI Ta CBITCHKI
MO3UIIIi XPUCTUSIHCTBA, MOTJIM PO3PAaxXOBYBaTH Ha BU3HAaHHS B Iiek mepiox. Came
XPUCTUSHCHKUM PEJITIHHUM 3MICTOM 1 CIPSIMOBAHICTIO BIpPi3HSIACS CEPEIHBOBIUHA
MOJIITUYHA JyMKa BiJI aHTHYHOI MOJITHYHOI TyMKH 1 MOJANBININX BUYCHb PeHecaHcy.
AJe Bce-TakM, OJHUM 13 JKeped Jep>KaBHO-NPABOBUX BUEHb BKA3aHOTO MEPiOTy
OyJia CyCHUIbHO-TIONITUYHA JyMKa aHTUYHOCTI. OCOOJMBO 3HAYHUM BIUIUB 3pOOMIIH
tBOpH Apucrotenss 1 Ilmarona. CepelHbOBIUHI BUY€HI IO-CBOEMY PO3TJISAIAIH
MUTaHHS PO GopMy Jep>KaBH, TOBHOBAKEHHS BJIAJIU, ii BITHOCUHU 13 CTAHAMM, POJIb
IpOMaJISTHUHA, aJie TP I[bOMY BPaxOBYBaJIA JJOCB1J AHTHYHOCTI.

CouniaJbHO-OJIITHYHI i1e] PAHHBOT0 XPUCTUAHCTBA

XpuctusHcTBO BUHUKAae B [-II cTOMITTI HAIOrO TUCAYOMITTS B PUMCBHKIN
npoBiHWii lyzaei. Yac iloro BUHUKHEHHS XapaKTepU3YyBaBCs MITMOOKOIO KPU3010, AKY
nepexxuBana Pumceka iMmmepis. MoryTHs — AepXaBHa ~ MallMHA  KOPCTOKO
IpPUTHIYYBaja NOBCTaHHS padiB, BUIbHUX O1AHSKIB 1 MIAKOPEHUX HapomiB (y Ipyrii
noJIoBUHI 60-X pOKIB MpoillllJia BaKKa 1yAeiichbKa BiliHa). ¥ IMX YMOBax 3aJIMIIANOCA
JIMIIIE BIPUTH 1 CIIOAIBATUCA HA JOTIOMOTY HAAIPUPOIHUX CUJI, HA JIUBO.

VY camomy Pumi maHyBaB BHYTpIIIHIM pO3Maj, CIIyCTOIICHICTh 1 MOpajJbHa
po3oemienicth BepxiB. Odimiiina Pumchka sS3uYHMIIBKA peirisi HE Morjia
3allpoOIIOHYBATH PO3paJau MacaM, BOHa Oyja 3aHaJTO TICHO IOB’s3aHa 3 JIEP>KaBOIo.
ATMocdepa HEBIIEBHEHOCTI Ta OYIKYBaHHS KIHIS CIpHUsIa BUHUKHEHHIO PI3HUX
KyJbTIB CX1THUX penirid. Hampukiazn, kynbTy erunercbkux 0oriB — [3iam ta Ocipica,
ipaHcekoro Oora — MiTpu Ta 1HIIMX, B SKUX OYyJIW MIJKPECICHl TI €IEMEHTH, IO
Mi3HILIE 3a1I03U4YBaJI0 Y HUX XPUCTUSHCTBO. TakuMH eIeMeHTaMU OyJin CTpaXKAaHHS
BMHPAIOYOro 0ora i Horo BOCKpECiHHS, Ha/Iisl Ha 3aMOTUIIbHE KUTTS.

Bipy 1 Hazito Ha BOCKpECIHHS, HAa 3aMOTUJIbHE JKUTTS MPUHECTa HOBA PEiris —
XPUCTUSIHCTBO. XPUCTUSHCTBO, KPIM YChOTO 1HILOTO, 3BEPHYJIOCS JI0 BCIiX JIIO/EH, 6e3
iX HaIlIOHAJIBHOCTI Ta CTaHIB, K J0 PIBHUX Mepea 00roMm.

XPUCTUSHCTBO 3apOAMIIOCS B JIOHI 1yA€HCHKOI pedirii, ajne CKOpo BIIXHINAIIOCS
Bia Hei. lynaism — mepia MOHOTEICTUYHA Peiris, 0 BU3HAE eauHOTOo Oora. Bona
BUHHUKJIA OLITBIIIE TPHOX TUCSY POKIB TOMY Ha3ajl.

OcHoBHI nocrynaru iygaizmy:

e eBpei — obpanuii Hapoa — bor depe3 Moilices maB iM 3aKOH. YXBaJaWBIIU IeH
3aKOH, €Bpel BCTYNUJIM y 0COOJMUBI BiIHOCHMHM 3 borom, ykianu 3 HUM JOTOBIp,
KWW 3a0e3meuyBaB iM O0KECTBEHHE 3aCTYITHUIITBO B pa3i JOTPUMAHHS BCIX HOTO
PO3HOPSIKEHB.
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e 3rigHo 3 bibmieto, icTopis miiecnpsMoBaHa, CyTh il — HE B PyHHYBaHHI CIIOYATKY
CTBOPEHOI JTOCKOHAJOCTI, & B PyCl JO CBO€i BHUIIOI TOYKH, O BCTAHOBJICHHS
napctBa 00Xkoro Ha 3emuti. BoHo mpuBene 1o BUHaAroponu 3a 100pi crpaBu, 10
BOCKPECIHHS MPaBEIHUKIB.

e Bipa B TMpHUIIECTS Mecii — chmacurens, IMociaHoro Oorom leroBowo aiis
BCTAQHOBJICHHs ~cmpaBeuyiuBocTi. Crapwil  3aBiT MICTHB HPOPOLITBO  IPO
MOXO/KEHHS Mecii 3 poay 1aps asuaa.

Icyc Xpucroc (XpucTtoc TO-TPEIBKH O3HAYaE «MECis») A HOro
MIOCJTIIOBHUKIB — XpUCTHUSH — 1 OyB TakuM Mmeciero. lynmei Bigmamm #ioro mig cym sk
caMmo3BaHIId. Lle 1 mpu3Beno 10 BUIJICHHS XPUCTUSHCTBA B SIKOCTI OCOOJIMBOT peirii,
sKa JI0 CBAILICHHUX KHUT 1yJ€iB, 110 CTAIM Y XPUCTHUSH Ha3uBaTucs CTapum 3aBiTOM,
nonana Hoeuit 3anoBiT Icyca Xpucra, 1110 He BUBHABaBCS €BPESIMH.

HoBuil 3amoBIT — TOJIOBHE [DKEPENO CYIKEHHS MpO MOJITUYHY ITYyMKY
PaHHBOTO XPUCTUSHCTBA. BiH cKilagaeThes 3 4oTUPHOX €BaHremiit: (01arux BicTei, B
nepekiaal 3 rpernpkoro) Big Matsis, Mapka, Jlyku Tta loaHHa, JisHb amocTOMNIB 1
Opxposenns loanna borociioBa, BITOMIIIOTO M1l TPELBKOIO HA3BOKO «ATIOKATIIICHC.

CrnoyaTky XpHCTHSIHCTBO 3acCyDKyBasio pabOoBiacHulbkud Pum. Tak, B
«Amnokamrncuci», HanmucanoMy B 60-Ti poku | cTOMTTS 3ManbOBYETHCS KaxXJIMBa
KapTUHA KIHI[S CBITY Ta CTPAIIHOIO CYyAY, 0 MICTHJIA CYBOPY KPUTHKY Pumy.

XPUCTUSHU YEKAJId MPUIIECTs Mecii, XpUCTa-CoacuTeNsl, SKUi B CyTHYLl 3
«3BIPOM-IMIIEPATOPOM», CKPYLIMTh LAPCTBO 3JIa 1 OyJd€ BCTAaHOBIJIEHE OOILAHE
IPOPOKAMH TUCSYOJITHE LHAPCTBO CIPABEIIUBOCTI.

B ouikyBaHHI MIBUAKOTO MPUIIECTS XPUCTUSHU MIParHyju BiJOCOOUTH ceOe BT
HapcTBa 3J1a y CBOiX IpoOMajax, /€ BeJIM CYMICHE JXUTTS IO 3BHUYASX, MPSIMO
IPOTUIIEKHUX PUMCHKUM.

OCHOBHI 10J107KeHHSI XPUCTUAHCTBA:
® y XPHUCTHSHCBHKIM 00mwMHI Oyna mojoiaHa imes npo obpanns borom  muie

OKpPEMUX HapO/IiB,;

® Y XPUCTUSHCBHKII OOIIMHI IPOTOJIOIIEHA PIBHICTh YCIX BIPYIOUHX;

® y XPUCTUSHCHKIN OOIIMHI BiMIHHE BiJ PuMy BiHOIIEHHS 10 (i3uyHO1 mparli. Y
Pumi HeratuBHE cTaBiieHHS M0 (i3uyHOl Tpami — (i3WYHY MpaIio BBaXKaIU
ranb0010, 10JIet0 paliB — HABMAKH, B XPUCTUSAHCHKINA 001IMHI BC1 Oyiu 3000B's13aH1
TPYAUTHUCS. «SIKIIO XTO HE XO4U€ TPYAWUTHUCHA, TOM He icu». IlocmanHs amocrosa
[TaBna @ecaHOHiKiﬁHHM34;

® pPUMCBHKE IMpaBO 3aXMUIIAJIO IHTEPECH MPUBATHOI BJIACHOCTI, HA BIAMIHY BIJ
CKa3aHOTO, B TpOMajax MEepIIuX XPUCTUSH BCe OYII0 3arajlbHUM;

e po3moalI Mo mpari abo mo morpedi: «Po3aunsiy BciMm, AMBISYUCH MO HYXKII
KOYKHOTO» 1 «He 6y/10 MiX HHMH XOIHOTO, XTO IOTPeOye»°";

e y Pumi maHyBaB KyJbT PO3KOII, a y XPUCTUSH KyJdbT cTpumanocTi. Ilepmri
XPUCTUSIHY 3aCyI>)KyBajIu 0araTcTBO, MOB'SI3yI0UM HOTO 3 MPUTHOOJIEHHSIM O1/THUX;

3 Bi6mis Kuurn Cesmensoro Iucanns Craporo i Hooro 3asity. Pociiichke 6i6meiichke ToBapucTBO. — M., 2000. —
1368c. 2 dee. 3,10

% Bi6mis Kuurn Cesmensoro Iucanns Craporo i Hooro 3asity. Pociiichke 6i6meiichke ToBapucTBo. — M., 2000. —
1368c. Hdistans 4,32 -35
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® KOPHUCTOJIOOCTBO OrOJIOLIYBaOCs HECYMICHUM 13 Biporo B bora: «He moxere
CIIYXKHUTH OOTOBI Ta MAMOHI» .

Bkazani npuHUUMIN [03BOJIAIOTH TOBOPUTU TIPO «XPUCTUSIHCHKE CHIJIbHE
6saro». OcoOauBICTh HOTO B TOMY, III0 BOHO HE HOCHUTh CIIOKUBALIBKUN XapaKTep.

[nest XxpucTUsSIHCTBA TOTO MEPIOJY: «XTO BIIMOBUTHCA BiJl IPArHEHHS /10 BIaIH,
HATOMICTh OTPUMAE CMACIHHA AyIni». TakuM YMHOM, y4acTh y TOJITHKO-TIPABOBIM
JSTTEHOCTI 3aCyIKyBajacs.

3B'S130K MK TpOMaJaMH MIATPUMYBAIU OpOAsYl MPOMOBITHUKU (AMOCTONH),
10 HE MalM HiSKUX NpuBLiIeiB. OOMMHA roAyBaja anocToia JACKUIbKa THIB, MiCIs
YOTro BiH MOBWHEH OYB WTH Jaii abo mpairoBaTu 3 ycima.

Y I ta Il cromiTTaX XpUCTUAHCHKI TPOMAJM MOIIMPHINCSA MO BCii Pumchkii
iMriepii. Psau npuXuiIbHUKIB HOBOT PEJIrii 3pocTaiy, BOHU MOYaI MOIMOBHIOBATHUCS
TaKOX BUXIJIIMU 3 IMYIIIUX Ta OCBIYEHMX IapiB. Lle mpuBeno 10 3MiHU COLIaIBHOTO
CKJIaJy, OpraHizaliifHUX TPHUHIUIIB Ta 1J1€0JIOTlT XPUCTUSIHCHKUX rpomaj. Pazom 3
TUM, €BOJIIOLIS XPHUCTUSHCTBA 3YMOBIIOBANACSd HE3A1MCHEHHICTIO IMPOroJOIIEHOrO
171eany, po3uapyBaHHsIM y Ha/IIsIX Ha MIBUIKUAN MIPUX1T MECIi.

Ho cepenunu Il cTomiTTs ckianaeTbes IHepkoBHUM amapaT. KepiBHUIITBO
rpoMajJilaMy MEPEXO/IUTh Y PYKH €MUCKOMIB, MPECBITEPIB, ASKIB, 110 YTBOPIOIOTH KIIIP
(IyXOBEHCTBO), SIK€ CTOITh HaJl BIpYIOUUMHU.

CyTTeBIi 3MiHI MIABAjIOCs MEPBUHHE BYEHHS XPUCTHUSH. [1ei «Oau3bKOro
NPUILIECTS MECIi» Ta «TUCSYONITHBOTO LApcTBay OylIM 3aMIHEHI JOrMaTaMu BiKe
KOJIMIITHBOTO TPHUIIECTS, PO3M'SATTS Ta BOCKPECIHHSI XPHUCTA, a TAKOXK «3aMOTHIIHHOI
TIOJISIKID.

3aranpHa piBHICTH OyJia MpejcTaBieHa SK piBHICTH nepen borom y 3aranbHii
rpixoBHOCTI. [IpomnoBiayroun «1t000B 10 BOPOTiBY», JyXOBEHCTBO OTOJIOCUIIO TSKKAM
IpixoM 3acyKeHHsI PUMCBHKOI iMIiepii.

[TocTtymoBo BiAOYBAa€ThCSl MPUCTOCYBAaHHS /IO TOJITHYHOI PEATbHOCTI.
OOTpyHTOBY€TbCS TPHUHIIUI  JIOSUIBHOCTI 10 ICHYIOYOI BIaAud Ta MPUHIUI
nokipauBocTi. Tak, amocroun [1aByio B mocianHi puMJIIsiHaM TOBOpUTh: «Bcsika mayma
Ta OyJe MoKipHa BHINIM Biajai, 00 HeMae Biaaau He Bij bora, icHyroda * Biiaja Bif
bora BcraHoBneHa». lle monoxeHHs cTano AJid XPUCTUSHCTBA 3aCaTHUYUM 1
BIJIKpUJIO MOMY HUIAX CHOYATKy [JIs JIEriTUMi3alii, BU3HAHHSA MOPSAJ 3 IHIIUMHU
penirisimu (Minancekuii enukt 313 p. imneparopiB Koctsuruna Tta JlinuHig), a
He3a0apoM 1 10 IEPETBOPEHHS XPUCTUSHCTBA Ha MaHyro4y penirio (B 324 p. Haioi
epu KocTSHTHMH CTaB mepmuM XpUCTHUSHCHKUM imrepaTopoM). LlepkBa ocBsiTuia
1oro Biaay, BUHUK COIO3 TPOHY 1 BiBTaps. ' HaHa 1iepKBa cTajla MaHyIOYoIo.

Opnnak npo6siemMa CIiBBIAHOIICHHS TyXOBHOT Ta CBITCHKOI By, 1110 BUHUKIIA
3 XPUCTHSIHCTBOM, 30eperiacs 1 HaBiTh CTajJla OCHOBOIO JIJISi TIOJITUYHOI JTyMKH Ha
Oarato cTomiiTh. AJile BCe-TaKu, XPUCTUSHCTBO B II€H mepioj 13 pesirii THaHOi, CTaio
penirieto manywoouoi. IlocTymoBo BinOyBaeThCs MPHUCTOCYBAHHS JIO PEATHLHOTO
HOJIITUYHOTO JKUTTSA, OOIPYHTOBYETHCS MPUHLMIT JOSIBHOCTI O ICHYIOYOi BIAAH 1
TPUHITUT TIOKiPJIMBOCTI.

% Bi6mis Kuurn Cesmensoro Iucanns Craporo i Hooro 3asity. Pociiichke 6i6meiichke ToBapucTBO. — M., 2000. —
1368c. Md. 6, 24; JIx. 16, 13
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2 «<BI3BAHTIMCBKA» IMIIEPIS I «BI3BAHTIMCBKE» IIPABO SIK HOCII
XPUCTUSHCBKOI MOPAJII TA ETUKH — XPUCTUSSHCHKOT' O
MOPAJIBHOI'O ITEAJTY

3 NOSIBOIO XPUCTHUSIHCTBA HAPOAMIIACA XPUCTUSHChKA «Bi3aHTiichbka» iMmepis
Ta, BIAMOBITHO, «BI3aHTIHCBbKE» MpaBO. PUMCBKE 3axigHO-IMIIEpChKE Hayajao —
«translation imperia» («TpaHCAIIsA BIagu») — MPUMHAPHIOCS 3 AYXOBHHM CXiJTHUM
HaugaoM — «translation confessions» («rpaHcisiiero Bipu»). Y TOH ke 4ac, pUMCHKE
npaBo y BizaHTiiicbkill iMIepii BKJIIOYWIIO, JOMYCTHUBIIM B camMy CepleBUHY,
XPUCTHAHCBKY MOPAIBHO-ETHIHY CHpﬂMOBaHICTB AKTyaJIBHI/IM y BI3aHTINCHKIN
KyJbTypl, a, BIAMOBIIHO, 1 Yy BlBaHTII/ICBKOMy mpami, cTajga HE JaBHhOPUMCHKA
noOy7oBa — «OJHA Jep’kaBa, OAHA PEJiris, OOUH 3aKOH», — a XPHUCTUSHCHKHMA
MOPaJIbHO-CTUYHHAMA BUCIIB — «oAauH ['ocroap, 0/1Ha Bipa, OJTHO XPEIIeHHs, OJIUH bor
1 Orenp ycix, SAxkuit Hajx yciMma, 1 4epe3 yciX, 1 B yciX Hac». PUMCBbKI iMmIepchbKi
S3UYHUIBKI (OpMHU, TPHU3HAUEHI [JISl 3/1MCHEHHS BCECBITHHOTO BOJIOJIAPIOBAHHS
Pumy, mpokiianu cBiil HUISAX, BOHM 3HAWIUIM BUIIE BUIPABIAHHS B XPUCTUSHCTBI.
Oco0uBO BUALTUMO, 1110 0€3 IIEHTPaI3YI0uoro sI3UYHUIbKOro PuMy He BUHMKIIA O 1
BizanTis, sk PumMcebka immepis, 110 nepepoKyeTbesi XpUCTOM.

Bigznaunmo, 1o «BizaHTiHCbKay 1/1es mpaBa abo JyMKa mpo Te, Sk y BizaHTii
PO3YMIJIM TPaBO, 1 10 BOHO O3HAYas0 JJIS BI3aHTIMINB, HE 1o30aBieHa ceHcy. Huni
JuIst 0araThOX JOCIIIHUKIB y HapuHi (umocodii npasa, 1cTOpii NpaBO3HABCTBA BUPa3
«Bi3aHTICcbKa (inocodiss mpaBa» YU HE AaBTOMATHYHO TMepedpa3oBYEThCS B
«XpPUCTUSHCBKY (utocodito mpasay. LlikoMm Oe3nepeyHo, 10 3aXiTHOEBPONEChKa
MpaBoOBa CBIJIOMICTh JIaJIeKO 3HAXOIUTHCS BiJl BI3aHTIMCHKOI MPaBOBOI CBIJOMOCTI.
Jlnst repmaHIiB, MO AaJId HA4aJlo BCIM 0€3 BUHATKY 3aXIJIHUM MOJITHYHUM COHO3aM,
JOMIHYIOUMM y TpaBl € Hayajo IHJIMBiAyalbHOi cBOOOgM. 3a JAYMKOIO
I'. B. ®. I'erens, BimoOpaxkeHnoto y «®Dimocodii mpaBa», «Oyab 0co00r0 1 MOBaXKaid
iHmmx B sikocTi oci6»’’. BisaHTilichka imest mpaBa, IO BiZOGpajkada MOPAIBHO-
CTUYHUN XPUCTHSHCHKUU 17€aj, Ma€ caMOCTiiiHE 3Ha4YeHHs, 1, OUIbIIE TOro, Ha
MOPSIOK MEPEBEPIINYE 3a CBOECIO MITMOMHOIO Ta OaraTOrpaHHICTIO 3aXiTHOEBPOTICHCHKI
«CTaHIIAPTHY.

[linkpecnumo, 10 HaII MIPKYBaHHS TPO BI3aHTIACHKY 1J€0 TpaBa CHij
po3moyYaTd 3 BAXJIMBOTO 3aCTEPEKEHHs. TepMiH «BI3aHTIWCBHKE TMPaBO» HE €
KOPEKTHUM, XO4Ya 3aCTOCOBYBAaTUMEMO HOTO 1 Hajgami — TakK Kpaile IJIs 4JuTada
HaByajabHOro nociOHuka. Takoi aepxkaBu — «Bi3aHTis» — HIKOJIM HE ICHYBaJlo, BOHA
JI0 OCTAaHHBOI'O JHSI CBOTO ICHYBaHHs I1MeHyBajla ceOe CBslleHHO Pumchkor0
imniepieto. Pumchka (Bizantiiicbke) aepikaBa po3MOYMHAIa CBOE ICHYBaHHA 13
CTBOPCHHSI JUBOBMXHOTO ()EHOMEHY — PUMCBHKOTO TIpaBa, 1 3 HUM BOHA 3aBEpIIIHIIa
CBO€E 1CHYBaHHS.

Ta oGcTtaBuHa, 1m0 B 3aXiJHIM HayIll TaBHO BXKE CTAJIO MPABHIOM XOPOIIOTO
TOHY — TOBOPUTH TMPO PHUMCHKE TMpaBO TUIBKM B KOHTEKCTI MOro peremniii
TepMAHCHKUMU HapojaMu 1 3a6yBaTH Mpo Te, M0 BOHO KWJIO CBOIM KHUTTSAM 1
PO3BHBAJIOCS BIIPOJIOBXK TUCAUOMITTS, 3 IV o XV cromitrsa, Ha CXoJi — HE TOBUHHO

" I'erens I'. B. @. @inocodist mpasa / I'. B. ®. Terens — M.: [lymka, 1990. — 524c. ¢.98
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Hac 3ynuHATH. Hayka Takox OyBae MOJITH30BaHOIO Ta Cy0'€KTUBHOIO, SIK 1 OyIb-sKa
1HI1a cepa JH0ACHKOI TISITBHOCTI.

B nmanomy BuUmaaKy MOTHB HACTUIBKH INTYYHOTO OOMeEXeHHS cdepu mii
PUMCBKOTO TpaBa OYEBUJIHUW — HAOYHO MOKa3aTd, IO Micis po3naay Pumchkoi
iMriepii Ha 3axinHy ckiangoBy 1 CxiaHy, cmpaBxHs CsiieHHa PuMcbka immepis
3amuiImiacs Ha 3axojii, Ta CHAJKOeEMIIMU PUMCBKHMX 11€3apiB CTalld Te€pMaHChKI
rocynapi. A Ha Cxojal BUHUKJIA HOBa JepkaBa — BizaHTis, e NMpOoKHUBaIM €THIYHI
rpeku. SIKImo HOBe mpaBo Aisiio y BiszaHtii, TO, 3BUYailHO, BOHO HE PHUMCHKE, a
«BI3aHTINCHKE» — SIKE HE MA€ HIIKUX YHIBEPCATbHUX BIACTHBOCTEH.

Buninumo 1 Ty BaxJIMBY OOCTaBHHY, IO 1HKOJM mpaBo Bi3aHTii iMEHYIOTh
«TPEKO-PUMCBHKUMY» — TEPMIH HACTIIBKU K YMOBHUH, SIK 1 «BI3aHTIMCHKE MpaBoy. Y
Cximniif iMmepii mpokuBajio mayke mano Buxigui i3 Irami. Iligkpecmumo, 1o
noHATTS «I'pelbKe mpaBo» Haylll HEBIOME.

Konu MoBa 3ax0auTh Mpo pUMCHKE MPaBO, y MIAPYYHUKAX 1 HAYKOBUX poOOTax
MU HE 3YCTpPIHEMO MOCUJIaHb HA HAWBAXKJIMBIII 3aKOHOJABYl aKTH, MPUUHATI HA
Cxomi mcna IV cromrra. «Komexkc Peomocist», «Ekmora», «Bacmmmkmy,
«IIpoxupon», «Emanarora» 1 «HoMOKaHOHM» BITHOCSATBCS JO I1HIIOI MPABOBOI
KyJbTYPH 1 HE MAIOTh 13 PUMCHKUM MPABOM HIYOTO CIijibHOTO. He Kaxkyuu Bke mpo
Oarato4MciieHHI 3aKOHO/1aB4l aKTH BC1X 0e3 BUHATKY Bi3aHTIMCHKUX IMIIEPATOPCHKHUX
JUHACTIN, SIKI HIKOJM HE BTOMJIIOBAJIMCS TEPErjsgaTH MOTOYHE 3aKOHOJABCTBO Y
3B'SI3KYy 13 COIIaJbHO-KYJIBTYPHUMH YMOBaMH, IO 3MIHWIHMCS, 1 3a0e3neuyBaTu
TOP>KECTBO CIPABEIJIMBOCTI — iX B3arajl HE 3raayloTb y KOHTEKCTI BHBYECHHS
puMcbkoro mpasa. ll{oHaiiOinblie € Haaig 3ITKHYTHCS 3 nocuiaHHsAM Ha «Komekc
KOctunianay, «Ilangextn» Ta «[HCTUTYI» LBOTO CBSATOTO iMIIEpaTopa, aje came
TOMY, [0 BOHM Oyl MiAJaHi peuentii, Mmi3Hime Ha 3axo[l JSArIM B OCHOBY
repMaHCBhKOTO, (PaHIy3bKOIO 1 aHTJIIHCHKOTO MpaBa.

3araJbHOBIZIOMO, IO 1HTEHCHBHICTh 3aKOHOTBOpUYOCTI Ha 3axoai Tta Cxomi
HaBITh IIe B YMOBax €auHOI PuMchbkoi immepii Oyna HE OJHAKOBOIO; MPUUOMY,
JajJeko He Ha KOpUCTh 3axony. Hampwuknan, micns 3akiHdeHHS poOOTH Ha
«Komekcom ®Deomociss» ypsax CximHoi  iMmepii, 10 pO3TAIIOBYBaBCS B
KoHcTanTHHOMOI, JOCIT TOMOBJICHOCTI 13 3aX1THUM ypsijioM, B Pumi, mpo B3aeMHe
MPOJIOBXKEHHST 3aKOHOTBOpPYOi poOoTu. [ yCyHEHHsS NpaBOBUX MPOTAJIWH, IO
BIIKpUBaJics, Oyno BupimeHo noxaBatu o «Komekcy FOctuniana» «HOBEIW» 1
HampaBJISITU 1X OJWH OJHOMY HJisa 3arayjibHoi myOmikamii. Lls ymoBa cTporo
TOTpUMYyBajacs, aje 3axiHl HOBEJM Maibke He 3acTocoByBaiducs Ha Cxoji,
BHACJIJIOK PI3HUX COILIaJIbHO-KYJIBTYpHUX YMOB Ha 3axoai Ta Cxomi Pumcbkoi
imMnepii. ¥ mizHimomy nokymenTi, «Koaekci FOctuHiana», B3arajii He 3yCTpiHEMO
YKOJIHOI 3axiJHOi HOBEIM — OOCTaBMHA, IO KPACHOMOBHO CBIJYUTH MPO PIBEHb
3aKOHOTBOPYOCTI Ha 3axoi.

Bxaxemo Ha Ty 00CTaBUHY, 110 3aKOHOAABCTBO cBATOr0 KOcTnHiana Bemukoro
(527 — 565 pp.) i npaBoBI aKTH HACTYMHHMX Bi3aHTIHCHKHUX IMIEpaTOpPiB, IO
PO3BUHYIJIH Mpalli CBOIX MOMEPEIHUKIB, 3HAYHOIO MIPOIO BIJICTYMHIIN Bl KIACUIIU3MY
1 BHECITU B PUMCBKE MPaBO 0€3/114 Uy>KUX HOMY TTOHSTh.

[Tocunarouncst Ha pereniito 3ax0A0M PHUMCBKOTO TpaBa, MIIKPECIUMO TY
HalBaXXJIMBIITy 0OCTaBUHY, 1110 BaKKO OOTPYHTYBATH CMaJKOEMHICTh T€PMaHCHKHUMHU
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HapoAamMu TpaBoBUX HOpM CasmenHoi Pumcbkoi immepii. TepMmiH «peremiishy
rOBOPUTH NPO T€, IO AJIA IEepPMaHIiB PUMChKE IMpaBo Oyjo uyxum. BoHu iioro
ATl peleniii — MOpUHHSAIM B TIM 4YacTUHI, ska Oyja cyMmicHa 3 IXHIMHU
CTapOJaBHIMM 3BUYASIMH, 1 3 iIXHIMH COI[IAJIbHO-KYJIbTYPHUMU YMOBAMH KHUTTS, IO
ckianucs. [Ipoiiec 3aCBOEHHSI T€pMAHISIMM HOPM PUMCBHKOIO TpaBa OyB JajeKo He
npoctuM. Ha nymky Bimomux inocodiB Ta iCTOpUKIB MpaBa, HiJE 1 HIKOJIU Ha 3ax0/11
KJIACUYH1 pUMCBKI ITPaBOB1 IHCTUTYTH HE HOCUJIM aOCOJIFOTHUI XapakTep. Y KpaioMy
pasi FepMaHCBKI HapO/TH BU3HABAIH iX TOMaTKOBE 3HAYCHHSI Ta 3aCTOCOBYBAIH JTHIIIE
HACTIJIbKHA, HACKITBKH PHMCBHKE TPAaBO HE CYMEPEUWsIo iX 3BHYASIM 1 COIIaJbHO-
KyJIbTYPHUM YMOBaM, IO CKJIaAaroThcsa. He MokHa TakoX HE BpaxOBYBaTH 1 Ti€i
BOXJIMBOI OOCTaBMHU, IO ITCHIS 3aXOIUICHHS ITamii Ta 3aXiHUX MPOBIHINA —
CIOYaTKy TOoTaMH, MOTIM, TMOCTIIOBHO JlaHTOOapaamu, (ppaHkamMu, HOpMaHaMH Ta
MPEACTaBHUKAMH 1HITUX TEPMAHCHKUX IIEMEH — Ha 3axoJli PO3BHUTOK PHUMCHKOTO
npaBa MPUITMHUBCA.

Ane BiI3HaUYMMO 1 Ty 00CTaBUHY, IO Cepei MICIIEBOTO HaceleHHs PuMcbke
npaBo He 3a0ynocs. BoHO HaBITh BUKJIAAaNOCs B IOPUAMYHUX IIKOMax [tamii. Aje 10
XII cTomiTTa HEYUCTIEHHUH 3aTiH TJI0CATOPIB MaB y CBOEMY PO3MOPSIKECHHI JIUIIIE HE
3aBXIU TO4yHI Komii «[TaHaekToBy 1 JOBUIBHI 30IpHUKH 3aKOHIB IMIIEpaTOpa CBITOTO
FOctuniana Benukoro. He imocst mpo po3BUTOK CTaporo marepiayly — TUIbKU MPO
roro 3acBoeHHs. Jlume HabGararo Imi3HINIE TJOCATOPH BUIIHIUIM BiJ JHTEPH
PUMCBKOTO MpaBa Ta CpoOyBaIM 3arJIIHYTH B IOTO CYTHICTb.

Hawyano BHWBYEHHS pPHUMCHKOTO TIpaBa IOB'SI3YIOTh 13 CTBOPEHHSM IPaBOTO
eBporneichkoro yHiBepcutety y bomon'i. 3rimHo 3 nerenmoro, B XII cromitri
repManill mja KoMmanayBaHHAM kopousst Jlotaps II (1125 — 1137 pp.) cmisibHO 13
coto3Hukamu 3 [li3u 3axonmnm Micto AManb(@u Ta BUSBWIA B OJHOMY 3 OYJIMHKIB
pykonuc «Konekcy ®@eonocis». B sskocTi Haropoau 3a 3po0JieHi MOCIyTH, IMIIEpaTop
Jlotaps II mapyBaB pykomnuc coro3Hukam i3 Ili3u. 3 Toro yacy, BHACIIJIOK BILUIUBY
Ipnes, Toro, MO0 OBl POKM 3ailiMaBCid BHUBYCHHSIM IOPUCHPYACHIII B
Koncrantunononi, Ha 3axoni €Bponu MpoOyAMBCS IHTEpEC 0 PUMCHLKOTO TMpaBa.
Xoya BKa3zaHa JIeT€H/Ja HEOJHOPA30BO CIPOCTOBYBaIACs, Maike BCl 3TOAHI 3 THM,
IO BiJIHOBJICHHS TIPAaBO3HABCTBa Ha 3axojl MOB'si3aHe caMe 3 IM'sMm IpHes, skuii
BIJIKpUB IOPUAMYHY KOy Y BooH'.

Oco651mBO BUAIMMO Ty 00CTaBUHY, 110 B ['epMaHii pUMChKE TIpaBO OTPUMAIIO
3HaueHHs1 YnHHOTO mpasa B XIII — XIV cromiTTsax. Alie BiI3HAYUMO, 1110 BOHO JI5JIO
Nopsil 13 3BUYAaHUM repMaHChKUM IIPaBOM, CTaBLIM OJHHUM 3 ioro mkepen. Ckazane
MOSICHIOETBCS TUM, IO Maibxke Biapa3y micis cMmeptTi Kapna Benukoro I'epmanis
NepeTBOpUIIacs Ha BUIbHY KOH(penepalio 6araTounceNnbHUX AepikKaB 1 KHI31BCTB, 110
Maju BJACHI 3aKOHOJABCTBa. ['epMaHChKiM Halli HeoOxigHa Oyna ¢opmalibHa
eqHicTh mifg erigoto CasieHHoi PuMcbkoi immepii. Bkazana oOGcTaBuHa BHMarania
CHEIaTbHOTO 1HCTPYMEHTY, KUK 30epiraB KOHTypU JAepkaBu. PuMchke mpaBo 3
HOTO IMMIEPAaTUBHUMH PO3MOPSDKEHHSIMHU, 110 MAOTh YHIBEpCaJbHUN XapakTep, B
IIbOMY BIJHOIICHHI OyJ0 HE3aMiHHMUM, Xo4a 1 HEHaBUCHUM Yy [epmanii.
[Tinkpecoumo, mo B XVI cTomiTTi mijg yac 3aBOpyIIeHb, HaBisHUX Pedopmariiero,
3'sIBUJIAcCsS CIeIiaibHa HIMEIbKa CeNsIHChKa mporpama. JKoJIeH JOKTOpP PHUMCHKOTO
mpaBa He MOXxe OyTu JOmyIIeHnid Hi 10 oxHoro cyny. Hapoay mae OyTu moBepHeHe
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foro crape BITYM3HSIHE MPUPOJIHE MPaBO. BUX0oas4M 13 CKa3aHOTO, MOXKEMO 3pOOHUTH
BHUCHOBOK TIPO «CITOP1THEHICTH) PUMCHKOIO Ta TEPMAHCHKOTO AYXY.

HeoOximHO BKa3aTu yuTadyeBl Ha Ty OOCTaBMHY, IO 1 1HII Hapoau 3axiTHOT
€Bponu y3sUIM 3 PUMCBKOrO IpaBa JUIIE Te, 0 HAWOUIbIIE BIAMOBIIAIO IXHIM
COITIaJIbHO-KYJIbTYPHHUM yMOBaM 1 BUPOOJIEHIM CHCTEMI JyXOBHHUX IliIHHOCTei. Ha
3ax0/1 €Bponu perenilisi pUMCHKOT0 TpaBa CKpi3b HOCHIIa BUOIpKOBHI XapakTep. He
BunajakoBo y @panHuii peuenuis pUMCHKOro TMpaBa TNpuBena A0 (GopMyBaHHA
IHCTUTYIIIOHANIFHOI CHCTEMU TIpaBa, a B ['epmanii — manaekTHoi cucremu. HaBmaku,
AN 3amo3uyyBajia JIMIIE Ti PUMCHKI TPaBOBI 1HCTUTYTH, SIKI CTOCYBAJIUCS
IPELeICHTHOTO CII0CO0Y MPaBOBOTO YTBOPEHHS.

Ane nipu uboMmy Pumcbki (Bi3aHTiHChKi) iIMIIEpaTOpy MPOJOBXKYBAIH TBOPUTU
3aKOHO/aBul mieAeBpu. [Jo ckiamy mam'siTHUKIB pUMCHKOTO (Bi3aHTIMCHKOTO) MpaBa
yBiinuM aktu imneparopiB Jlesa II (717 — 741) ta Koctsautuna V IcaspiB (741 —
775), Bacuns | Makenonsinuna (867 — 886), Jlesa VI Myaporo (886 — 912). Buznano
BU3HABAJM «PUMCBHKHUM» T€ «BI3aHTIHCHKE» MpPaBO, SAKE Ha CTONITTS BIJJaJICHE Bij
«Konekcy KOctunianay.

[linkpeciumo, 1o nuIkoM Oe3nepeunuit BB  «Kogekcy»  cBsiToro
KOctuniana na «Bacwmuku» Jlesa VI Myaporo, oueBuaHMii iX opraHidyHUN Ta
JTYXOBHHMM 3B'sI30K. biblie TOro, 3aKOHOAABCTBO CBSTOTO IMIIEpPATOpa BKAa3aHUM
aKToM OyJi0 B 3HAUHIM Mipi BIJTHOBJICHE IiCJIsI HOBOBBeACHb «EKIIOrM» iMmepaTtopiB
IcaBpiiicbkOi AMHACTIi, 110 CYTTE€BO 3MIHWJIO OaraTo cTapux I1HCTUTYTIB. I myxke
XapakTepHO, 10 «Bacuiankn» 4acTo BUKOPUCTOBYBAJIMCA Ha 3axoal €Bpomnu Juis
pO3'ACHEHHS THX MICIb 3aKOHOJABCTBa CBATOro HOcTHWHIAHA, SIKI BBaKaJIHUCS
CYMHIBHUMHU 200 HE LJIKOM SICHUMH.

[TepeniueHi Bullle apryMEHTHU AAlOTh MOXJIMBICTh 3pOOUTH BHUCHOBOK IIPO T€,
IO BI3aHTIMChKE MpaBoO, Majlo 0araTo CHUIBHOTO 3 JaBHBOPUMCHKUM IIPABOM.
BizaHTilicbke MpaBO 3HAYHOIO MIPOKO 3aMOBHUJIO HEJOJIKH IOMEPEIHHOTO
3aKOHOJABCTBA, CHUCTEMATHU30BaHOTO KoaekcamMu cBiaTtoro deomociga II Momnoairoro
(408-450 pp.), ceariitmoro KOctuniana. BizaHTilicbke TpaBo IHTEPIPETYBATIO Y AYCi
XPUCTUSIHCHKOT MOpai Ta €THUKM 3aKOHU JJiA 3'sCyBaHHS iX 3MICTY B COIlaJbHO-
KyJIbTYPHUX YMOBAaX, IIO 3MIHWIKCSA, T4 CTOCOBHO HOBOI XPHUCTHUSIHCHKOI CHCTEMHU
TyXOBHUX ITIHHOCTEH. Kpim TOro, Bi3aHTIHChKE MPaBO 3M1MCHUIIO KPUTHUKY OKPEMHUX
3aCTapliuX TMOJOXEHb PUMCBKOrO ImpaBa. [3 CyTo IOpUAWYHOI TOUYKH 30pYy
BI3aHTINChKE MPaBO € HE LI0 IHUIE SIK CAMOCTIMHHMM PO3BUTOK, IO IPOJIOBKHUB
pUMCBKE TIPaBo.

Jy’xe BaxJHMBO MIJKPECTUTH TOM CYTTeBUM (akT, 1m0 3a OaraTbMa CBOIMHU
30BHIIIHIMH O3HaKaMu npaBo BizanTii 0yno MoaudikoBaHUM PUMCHKUM MPaBoM ado,
NpaBUIBHIIIE CKa3aTH, PUMCHKUM MpPaBOM B €MOXY XPUCTUSHCBHKOI Immepii. Ause
CIIpaBeJIMBO 1 3BOPOTHE, HACKIJIBLKM 30BHINIHBO BI3AHTIMNCHKE MPaBO MPArHYJIO
30eperti B co01 KJIaCM4HI PUMCHKI PUCH, HACTIIBKM B 1J€HHIA YaCTHHI BOHO BCE
OutbmIe 1 OUTBIIE WIIIO Jail BiJf pUMCHKOTO TpaBa. BizaHTiiichbka XpHCTHSHCBHKA
TpaJMIlisl PEeTeNbHO olepirajia CTPYKTYpy Ta CHUCTEMY IpaBa, OCHOBHI TMOHATTA 1
IHCTUTYTH, IOpUAMYHY TEXHIKY Ta JIOTIKy TMpaBOBUX NOOynoB. Ane came
XPUCTUSIHChKA CHCTeMa JIyXOBHUX I[IHHOCTEH IModYalia BKJIAAaTH B CTPYKTYpYy 1
CHUCTEMY PHUMCBKOTO IpaBa, B HOro0 OCHOBHI MOHSTTS Ta IHCTUTYTH, IOPUIUYHY
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TEXHIKY 1 JIOTIKY MPaBOBHX MOOYJIOB SKICHO 1HIIMM MOpaIbHHUMA 3MICT. Y IBOMY
BIJIHOIICHH]1 Bi3aHTIMChKE MPaBo Mepectano OyTH pUMCHKUM IIPABOM.

Buznayatoun BIAMIHHOCTI JaBHBOPUMCBHKOTO 1 BI3aHTIHCBKOTO IpaBa,
HEOOX1THO OCOOJIMBO MiAKPECIUTH TON aCIEKT, 110 JaBHbOPUMCHKE MPABO HIKOJIUA HE
MparHyJjio MaTl 1 HE MaJjo >KOJHOI INIMOOKOI BHYTPIIIHKOI 17ei. PUMIISIHU HiKOJIM HE
bimocodcTBYBaANM Tak, sSIK Tpeku. BoHn mano mo BHecan y ¢pitocodiro, y TOMy YHCII
1 B comianbHy. [l puMIIsiH BiA49yTTs IpaBa Oyji0 BIAUYTTSAM BJIACHOTO BJIAJUIITBA,
JUISL pUMJISIH TIPaBO — II€ HAKJIAJCHHS CUJIM HA 30BHILIHIN MpeaMeT i 30epekeHHs 3a
co0010 TUTOZIB 3aBOMOBAHOTO. [71es1 BaiapioBaHHs 3HAMIILIIA JIOT1YHE 3aCTOCYBaHHS B
MOBHOMY, a0COJIIOTHOMY MIANOPSAKYBaHHI CBOil BJaJi BChOro Ta ycs. BceneHchbka,
K abcomoTHa ¢opma BIaJapIOBaHHSA, 3aBEpIIMIa CBil MOCTYNMaabHUN PO3BUTOK
171e€r0 BIacHOCTI. Pumiisinn Oyl LIJTKOM 3a7J0BOJICHI 1/I€€I0 BCEIEHCHKOI BIACHOCTI.
Bci iHmn po3aymu 3maBanucsa iM 3aiiBuMu. Tuibku miciist 3aBoroBaHHS Emmanu i
MOCTYIOBOTO TMOIIMPEHHs Tpelbkoi ¢inocodii B Itamii puMiIsiHM 3BEpHYNIHCS 10
BUEHHS CTOIKIB, IO CXWJISJIOCS 1O MarepiamizMmy. Itamiiiceki dinocodu B MOBHIM
BIJIMOBITHOCTI 31 CBOIM BHYTPIIIHIM MEPEKOHAHHSIM MPArHyJId JaTh OOTPYHTYBaHHS
TIH aymil, mo Pumceka nepkaBa MOxe OyTH TUTBKM BCECBITHBOIO, a 11 IMIIAHUMU
MOBUHHI BHUCTynaTu Bcl jogau. OnHa JyMKa 3aBXIU 3aiiMana pUMIISIH — «€IuHa
JepkaBa, €IMHUN 3aKOH, €IuHa peiiris». Pumcbka comianbHa Quiocodis i Ha
kwTant. Te, mo moauHa HaOysaa MOTOM 1 KpOB'lO, BOHA X04e 30epertu 3a coOoro.
OcoOucTiit eHeprii Ta cuii HaJIEKHUTH CBIT. KojkHa OKpema OCOOUCTICTH € TKepeaoM
CBOTO TIpaBa, 1 camMa BOHA TIOBMHHa WOro 3axucTUTH. OcCbh KBIHTECEHIIIs
TABHBOPUMCBHKOTO TOTJISITY Ha CEHC KHUTTSA. MedeM 3aCHOBAaHWUN PUMCBKHH CBIT, 1
Med a0 CITUC € MTPalaBHIMA CHMBOJIAMH PUMCBHKOTO TIpaBa.

PumMnsan GoroTBopmiiM CBOIO JAepkaBy. BoHHM CTBOpWIM 3 MalleHbKOI
pecnyOmiku BeceneHebKy IMrepito, a Imnepist y cBoro uepry 3pobuiia ix BoJIOAapsIMU
OiikyMeHU. 3 THM K€ TIIMOOKHM BIIYYTTSIM MOBAard BOHH BITHOCHJIMCSI JIO 3aKOHY.
Jlume nroguHa, HAAUIEHA TpaBaMU 3a PUMCBKUM 3aKOHOM, Oylia CIpPaBXHIM
rpomagssuuHoM Pumy. [IpaBo poOuTth 13 JMIOAMHM TPOMAJSHUHA, a BHINE CTaTyCy
PUMCBKOTO TPOMaJsIHUHA HE MOXke OyTH Hidoro. Tomy HE JMBHO, IO MPaBO JIs
PUMJISIH CTaJIO OLIBII HIK MPOCTO JIKEPEIOM PO3YMOBOI HACOJIOAM 1 3aJI0BOJICHHS.
[IpaBo OyIo /ISt pUMJISIH TIPEAMETOM MOPAIBHOTO BO3ZHECEHHS.

HixTo 1 HikonM OuNbllIe HE CTBOPIOBAB TaKUX TWBHUX TBOPiHb, SIK PUMChka
IMIIepisi Ta pUMChKE MpaBo. PUMChbKa aJMiHICTpallisl 3aBXAM 3HAXOJUIACs Ha BUCOTI
CTaHOBMIIA Ta OyJia HE3MIHHO e(peKThBHA. PUMCbKe MpaBo Bpakae TIMOMHOIO Ta
JIOTIYHICTIO CBOIX 1HCTUTYTIB. PuMchbka iMmepis Oyia BcecBiTHBOIO IMrepiero, 110
CTBOpHUJIAa BCEJICHCBKE, YHIBEpCaJbHE MpaBo. AJjie CliJl 0COOIMBO OOYMOBUTH Ty
o0cTaBuHY, 10 M03a PUMCBKOIO JEpKaBOK OCOOMCTICTh 3HUKAJIA — HE BAXJIMBO, 3
akoi mipuuuHu. JlromuHa wMorna OyTd  BapBapoM ab0 TPOMAISHUHOM, IO
MIePEXOBYBABCs BiJl pPUMCHKOTO TpaBocyaas. Hemae nepxaBu, HeMae rpoMajisiHAHA, a
SKII0 HEMa€e T'POMaJISIHUHA, TO HEMAa€ 1 OCOOMCTOCTI — II€ Tracjo BCIX aHTHUYHUX
MepPeKOHaHb BITHOCHO JCPKaBH 1 JTIOAMHU. PUMIISIHE B IbOMY BiJHOIIIEHHI HE CTAJIA
BUHSITKOM.

[Tpu Bchomy 30BHIIITHROMY ONUCKY PuMChKa aepikaBa 1 puMChKe TIPaBo, SIK MU
MOTJIM TIEPEKOHATUCS — XOJOJHa, aMopalbHa, Taka, L0 HAaKJIaJa€ThCs Ha BCIX,
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BKJIFOYAOYM BJIACHUX TpomansH, (Gopma BceBmamasd. 3 MyOIIYHO-TIPABOBOT TOUKH
30py, PUMCBKHI HapoJ — 1ie 0JHa 0c00a, BiH 3aKOHOAABEIb 1 a0COMIOTHUN BIACHUK
BJIAJIM, aJie PSIJIOBUM PUMJISTHUH € JIMIIE HOCIEM BKa3aHUX IPaB.

CM1UIMBO MOHA CTBEP/KYBATH, 1110 32 PUMCHKOIO BEJIMYYIO HE CTOSIIO HIYOTO,
KpiM OakaHHsI TTOBEJIIBaTH Ta 30epiraTtu 3aBoiioBaHe. PuM BH3HaABaB JuIle CHIIY Ta
BJIACHY €Heprito, Oumbine Hivoro. Bracmigox borom naHoi mnpupoau puMchka
CBIJIOMICTh 3ajli3Ha, TIOCHIJIOBHA Yy CBOIl HeBOJaraHHii Xoil, pallioHaJIbHO-
Oe3xanicHa, HapOUYy OpPTaHi30BaHa 1 CTiMKa MPU HEBJAYax, JKWJIA TITBKA OJTHUM —
«Translation imperia» («TpaHCIAIIEIO BIAIN).

besnepeuHo, y 3B'SI3Ky 3 TMPUBEACHHUMH BHUIIE apryMEHTaMH, MOKHA
CTBEP/KYBATH, 110 B TABHHOPUMCHKOMY TIPaBl HEMAE KOJHUX MOPATbHUX CETMEHTIB.
OnHak, IpeBHI PUMIISIHE PO3AUISUIN JIep>KaBy Ta Peirito, MpaBo Ta Mopaib. binbiie
TOTO, SIK BBayKaJl caMl pUMJISIHU, CIOYaTKy BUHUKJIA PuMcbka nepxasa, Res publica,
a TOTIM — pemrid. PuMIsgHM crnoyaTky BBaKajld BIAMIHHICTh MDK JIBOMa
npotuiiexkHocTaMu: fas abo peniriiHUMHM HOpMaMu, Ta jus — JIFOJACHKUM
BCTAHOBJICHHSIM, a00 3aKOHOM Y BJIaCHOMY 3HAY€HHI CIIOBA.

Ha Binminy Bin dinocodii BizauTii, 1110 po3risaana y BChboMy MposiB 00KeCTBa,
PUMCBKUH pO3yM BU3HABAB OOTOCITYXIHHS 32 TIPaBOBUI 000B's130K. be3 penirii xKuTu
HEMOXJIUBO, BOHA CTBOPIOE KyJIbT PuMChKOi gepkaBu sk HOTO HEOOXiNHY Ta
HEeBIJI'€eMHY YacTuUHy. AJjie peniris 0e3 gepkaBu Oe3riysna. JKojeH KylbT HE €
abcomoTHuM. Bee, 1o iie Ha KOpUCTh PUMCBKIN iepaBl, € CaKpaJIbHUM.

Ha ¢oni ckazanoro BiJ3HAYUMO, IO Tpellbka MOJITHYHA AyMKa HapoJuia
redis igeam3smy Ilmarona. Ha npuxiaai HOro mMOMITHUYHOIO 17€ally JIETKO
KOMEHTYBaTU BIJIMIHHICTh MIK PHUMCBKMM pal[lOHAJIBHUM HA4yajJoM 1 CXIJHO-
IpeibKol0 comianbHOo ¢inocodiero. [lnaToHiBCchbka JepkaBa IPYHTYEThCS Ha iAel
CHPaBEUIMBOCTI Ta CHUIBHOTO Ojara. Aje OCOOIMBO BHAUIAMO 1 MiAKPECIMMO TOH
acnekT, o IlmatoH MUCITUB HE MPO BCEIEHCHKE BOJIOAIHHS 1 TPAHCIAIIIO BIAJIU.
CrnpaBennmBa jepkaBa, 10 ONMUcyeThes [lmaTtoHoM, 1€ moiic, 10 Hall4y€e€ BChOTO
5040 rpomansiH, SIKAW BiJjajieHUd Big Mops 1 cycimiB. Mera ineanbHOI JeprKaBH,
3rigHo 3 [1aTtoHOM — KUTH O CIPaBEUIMBOCTI, METa BUIBHUX TPOMAJISH TOJICY —
BUKOHYBATH CBOi O0OB'SI3KHU Tepe aepxkaBoto. OOO0B'SI3KM BaXKIIUBIIIII, HIXK MIpaBa, 110
HOCSITh XapakTep MPUPOJHOTO HACHIKY. [ puMIISH, SIKUM Jep:kaBa MUCIUTHCS SIK
BCEJICHChKAa MOJIENb, TUIATOHIBChbKAa MOJENb MOJICY HACTUIBKH X Oe3riy3ga, siK 1
rpekaM He3po3yMijla 1/1esd YHIBEpPCAIbHOIO PHUMCBKOIO TMpaBa, CTBOPEHA s
BCEJICHCHKOI JIEPKaBH.

[3 cTaHOBIEHHSM MOPATHLHO-ETUYHOTO XPUCTUSHCHKOTO ifeamy TOB's3aHa i
MosiBa BI3aHTIMCHLKOTO TMpaBa, M0 Hece B coO1 iJ1ei XPUCTUSHCHKOI Mopall Ta
XpPUCTUSIHCHKOT eTUKH. KOHUemnmisi BI3aHTIMCHKOT XPUCTUSHCBKOI Mopaii Ta
XPUCTHUSIHCBKOI €THKH, SIKI BIAOOpa)keH1 y BI3aHTIMCBKIM (inocodii, a Takox y
BI3aHTINCHKOMY TIpaBi — 11e 0COOMMBHIA BUI BITHOCHH MiXK L{epKBOIO 1 IeprkaBoro.

Crnouatky 3ynuHHMOCS Ha BimHOocuHax LlepkBu Ta nepxaBu y BizanTiichkii
IMIIepii, a TaKOX Ha 3aKOHOJIABYMX aKTaX, sIKI CKPIILIOBAIM Ii BiAHOCHHH. [loTim
PO3IIITHEMO OCHOBHI i71ei (pitocodii, mo dopMmyBanu CBITOrISIN rpoMaasH BizaHTii.
Bpaxyemo mipu 1mipomy, 110 BizaHTisi 1OCUTH 4acTO TO PO3MIMPIOBAJia, TO 3BY)KyBaja
cBoi BosjoaiHHS. J{o ckiany BizanTiiickkoi iMnepii MOCTIMHO BXOJUIA HOBI HAPOIH.
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VY xpuctusHchKii BizanTificekiit imnepii LlepkBa 1 nepkaBa HE MPOTUCTOSTH, a
HABIIAKH, B3a€EMHO JIOMOBHIOIOThH, JOMOMArarTh OJHE OJHOMY B XOJl JOCSTHEHHS
3J1aroAu — rapMoHii Ta criBmpari — cuaeprii. [Ipu mpomy, cBo60Ia Ta CaMOCTIHHICTD
KOXXHOTO TPOMAJIIHUHA TPAKTYIOThCS B PaMKax XPHUCTHSHCHKOI MOpajil Ta €TUKH, B
paMKax inei 3maroau — cuMmdonii LlepkBu Ta neprkaBu, ki TOBHHHI CIIBICHYBaTH y
nikoBuTid 3roml. [lapuna llepkBu — cripaBu 00ecTBEHH1, HEOECHI, a JepKaBU —
3eMHI, JIIOACKHKI. [lepkaBa mocTiiiHO aoroMarae L{epkBi y 30epekeHH1 YUCTOTH BIpH,
LEPKOBHUX KaHOHIB, CAMOTO IHCTI/ITyTy CBSIIICHCTBA Ta CBsIIeHHWYECTBA. [{epkBa x
y 3rofl 3 JepXkaBoro HanpapJise 1 Belle CyCHUIbHE JKHUTTS IO NUIIXax, OaKaHUX
borogi. 3Haxoasunch y Takux BimHOCWHAX, [{epkBa i1 geprkaBa — 11€ ABa Pi3HI IPOSBU
OJTHOTO 1 TOTO K OPTaHIYHOTO IILJIOTO.

Y npaBoBOMY KOHTEKCTI BKa3aHi /1€l BinHocuH LlepkBH 1 AepaBu pO3BHHEHI B
«Enmanaro3i» — BCTyIi B 3BEJICHHS 3aKOHIB, BUJaHE B KaHOHI30BaHOMY BHUTIJIsIAl B IX
cTomiTTi immeparopom Bacuinem [ Makenoncekum. «Emanarora» a0 KiHIA
BizanTiiickkoi imMIIepii cTa€ «OCHOBHUM 3aKOHOMY PO CTOCYHKH L{epkBu 1 neprkaBH.

«Emanarora» BUXOJUTH 3 TOTO, 110 BJaja iMIeparopa i narpiapxa, «HalOIbIII
Ta HAWHEOOXIJHIII YacCTHHU Jep)KaBW» MalOTh KOXKHA CBOE KOJO OOOB'SI3KIB. Ix
€IHICTh YNOJMIOHIOETHCS €THOCTI JIFOJIMHU, IO CKIafaeThes 3 aymn 1 Tina. KoxkHii
IPUPOJIL, AYIII 1 TUTY BIATIOBIA€E Biada IMIepaTopa Haja TIJI0M, Bllaja maTpiapxa Haj
TyTIEO.

B «EmnanHaro3i» yTBEpIKYETbCS TaiHCTBO 1 B TOM K€ Yac IUIICHICTh
JIBOCKJIaI0BO1 nipupoau Jdroauau. Kpim Toro, B «Enanarosi» yTBepIKYEThCS €IHICTh
LlepkBu Ta nepxxaBu — iges «cuMpoH1i» BiIaau iMrneparopa ta Llepksu. Bkazana ines
NepexoanuTh B 1A€K0 aHTPOIOJIOTIYHY, Y bBOroBTieHHs, B MOCTynar BIpU MpPO
HEpO3IUIbHICTh cep OyrTs. «Enmanarora» — 1ie, mo-mepiie, gormMat boroBTiieHHS
JUTSL CXITHOTO TIPABOCIABHOTO XPHUCTHSHCTBA, IMO-IAPYyre, — IPaBOBa OCHOBA IS
JI0O3BOJIy aHTHHOMIM y B3aemoBimHomeHH1 LlepkBu 1 nepxkaBu. I[ligkpeciaumo, 1o
BKa3aHU JIOrMaT HAIPABJICHUN MPOTH MaHIXEHCHKOTO JAyali3My IJIOTI 1 AyXy, BIau
1 CBSAIIICHCTBA, JiepkaBu Ta LlepkBu.

Bigznaunmo, mo MaHiXeHCTBO — 1€ pemiriiHo-(pigocopchKe BUCHHS, SKE
BuHUKJIO B III cTomitri Ha bim3skomy Cxoni Ta mommpuitiocs B 111 — X1 cromiTrsax Bix
[TiBaiuHOi Adpuku no Kutaro. YV mizuiii Pumchkiii iMmepii Ta BizanTii MaHiXeicTBO
miggaBajgocs 3amekiuM TOHIHHSIM 3 OOKy JiepKaBH 1 OPTOJOKCAIBHOTO
xpuctustHcTBa. Y Cepenniil 1 LlenTpanbHiii A31i MaHIXEHCTBO 3HAUIIIIO CTIPUSITIIMBUMA
rpyHT 1 B VIII — IX cromiTTax cramo Aep)kaBHOK pelirielo yirypis. OCHOBOIO
MaHixelcTBa OyB MOro ayaii3M — Bipa y ABI BUIII CHJIH, 1110 YIPABISIOTH CBITOM, SIK
BIYHO MPOTUCTOSATH OAHA OnHIW. Sk 37a cuna y ManixeiB BuctynaB bor Craporo
3aBiTy, a sik noO6pa — bor HoBoro 3aBiTy. MaHixeHcTBO 0auuio CIPaBKHIO
peabHICTh JUIIE B SBUIIAX MaTepiajibHOT MPUPOJU, HALUISIIOYU HAIIPUPOIHOIO
cuinoro Conre, Micsip, TIaHeTH Ta pociauHU. Sk peniriiHo-¢inocopchbke BUCHHS
MaHIXeHCTBO Oysio, TO-Tepiie, MIIX0A0M pallioHali3My J0 CBITy, MO-IpYyTe,
paauKaibHOI (GOPMOI0 MaTepiaizMy, MO-TpeTe, MaGoCHUM Tyalli3MOM J100pa 1 37a.
Bkazani Hadama pO3pI3HSUIMCS B MaHIXEHWCTBI HE MPOCTO K MOpajibHI, a SK
OHTOJIOTIYHI 1 KOCMIYHI Hayana. 3acHOBHUK MaHixeiictBa — Cypaik (214 — 277) 3
NEPCUCHKOTO KHSKOTO POy, KUl OyB mpo3Banuii Mane.
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«CumBonizyBaHHA» BigHocuMH LlepkBu 1 JgepkaBu y  BI3aHTIHCBHKIN
XPUCTUSHCBKIM KyJIbTypl TMpejicTaBiieHe oOpa3om BiHwaHHs ILlaps («Xpucmay).
[Tounnaroun 3 IX cromitTs, oOpa3 BiHuanHs Llaps € mitypriiiauM Bupa3zom BizaHTii.
Imniepatop cnoBigye Bipy 1 mnpucsarae Ha i1 30epexxeHHs. Jlam — cruigye
MHUpPOIIOMa3aHHs, SIKe, TaKoXkK, 13 IX CTOMITTS, cTaE OCHOBOIO 1 «KOHCTHUTYLIHHHM
MOMEHTOM BiHUaHHS Ha 1apcTBO. LlepkBa mapye iMmepaTopoBi 0COOIUBY «XapU3My»
— ocoOnuBUM OOXKECTBEHHUW Jap Ha YNpaBiiHHA JepkaBoro. lle o3Hauae He
«opnepxaBiieHHs» llepkBu, a BOIEpKOBICHHS immepii. 3 ICTOPUYHOI TOYKHA 30Dy
KOHIIENI[iI0 CcUM(OHIT MOPYIIyBaB JAECIOTHU3M BI3aHTINCHKUX BAaCHUJIEBCIB Yy iX
yIpaBJiHHI [IEPKOBHUMU CIPABAMH.

[Tlinkpecmumo, 1O B iCTOpii BIAOMI YHCICHHI TPUKIAAN 3IIHCHCHHS
«cuMoHii» B 3aXuCTI AepxkaBoro 1 Bizantilicekoro LlepkBoro cBoei cBob6ou. Cunamu
BI3aHTIMChKOI JepkaBu 1 LlepkBu BiIOyBa€eThCs XpeLIEHHS 0Oaratbox HAapoOAIB —
CUPIHIIIB, KONTIB, e(dioliB, BIpMEH, I'Py3HH, Ooyrap, cepOiB, pyMyH, pOCISH.

['oBopstun mpo Bi3aHTINCHKY (UTOCO]it0, K OJHOYACHO MPO Taly3b 3HAHHA,
10 OCMUCIIOE HATyph110coPChKi Ta COIllalbHI MOOYI0BH, OCOOJIMBO MPABOBI aKTH
CBOTO Hacy, Ta ¢igocodiro IK 3HAHHS, 110 MPU3HAUYEHE 11 (OPMYBAaHHS CBITOIJISITY
rpoMaasH BizaHTilicbKOi iMmIiepli, BiJI3HAYMMO, IO BIAHOIIEHHS A0 (imocodii y
Bizantii Oyno crovarky HeonHo3HauHuM. Dimocodamu HazuBaliv, MEpII 3a BCe,
S3UYHUIIBKUX BUEHUX — PUTOPIB 1 codicTiB. BOHM MPOTUCTOSIIA TUM, XTO CIIOB1/1yBaB
XPUCTUSHCHKE BIpOBUYCHHA. AJie, KpiM TOTo, pinocodis y BizanTii manyBanacs cepen
OCBIYCHMX paHHIX XPHUCTHSHCHKHX aBTOPIB SIK «HAyKa HAYK» 1 KEpIBHHIITBO 3
MPAKTUIHOT CTHKH.

loann [lamackin Bu3HauyaB Quiocodiro B mectu inocracax. [lo-mepiue, sk
3HaHHS npo OyTrTs. Ilo-mpyre, sik Hayky mpo OoKecTBEHHE Ta 3eMHe Hayano. [lo-
TpETe, sIK MPUTOTyBaHHA 10 cMepTi. [lo-uerBepre, Ak ynonaionenHs borosi. [lo-n'ste,
SIK MUCTEIITBO MUCTEITB 1 HayKy HayK. [lo-1ocTe, sik 11000B 10 MyApOCTI.

Biamitumo, mo xpuctusHcbka ¢inocodis y BizaHTii, SK CBITOTJIAL,
MPOTUCTABIISIIACSA «3OBHIIIHIN» (inocodii, mia sSKOW Manacs Ha yBasl HE TUIbKU
CBITCbKAa HayKa, aje 1 CBITOIJIAIHA OCHOBA SI3MYHUIIBKUX BIPYBaHb 1 XPUCTUSHCHKOI
epeci.

IctunHOIO (dinocodiero y BizaHTii BBaxkamucs crocid >XUTTS 1 MOBEAIHKA
MPaBEHOTO XPUCTUSHUHA. Y IHOMY CEHCl i7eaibHUMH (iocodaMu BHIABAIHUCS
MyueHuku Ta acketn (deomop Cryaut, Cimeon Hosuii borocnos). BignosigHo 10
uporo loann /lamackin po3pi3HsB «(d110co(dito TEOPETUUHY», TIOB'I3aHy 31 3HAHHSM, 1
«pimocodito MPaKTUYHY», CHOPSIMOBAHY Ha BIOCKOHAJICHHS JOOPOYECHOCTEM.
Teopernuna cdepa BkiIodana (i3uKy 1 MareMaTuky — apupMETHUKy, T€OMETpIIo,
acTpoHOMit0 Ta rapmoHito. KpiMm Toro, Teopernyna ¢inocodis BKIOYaANIA TEOJOTIIO,
NoB's3aHy 3 AOCSArHeHHsIM bora ta Oe3tuiecHux cun Aymi. [lpaktuuna dinocodis
CKJajajacsi 3 €THKH, «EKOHOMIKH» — <«JIOMOOYIIBHMIITBa» — €TUKH IMOOYTy Ta
noyiTUKY. JIorika BBaXkanacs iHCTpyMeHTOM (piocodii.

VY BUTOKIB Bi3aHTIHCBKOI Gimocodii (hopmyeTbcs HOBHM, B TOPIBHSHHI 3
AHTUYHICTIO, TUI XPUCTUSHCHKOTO (P110CO(CHKOTO OCMUCIEHHS CBITY 1 JIOUHU B
KapTHHI cBiTY. Ha 3MiHYy HUKIIYHOMY aHTUYHOMY CHPHUHHATTIO 4Yacy MPHUXOAUTH
TEJEOJOT1YHEe OCMHUCJICHHS 1CTOpii, KOJM MHHYJIE€ OLIHIOETbCA B TEPCHEKTUBI
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rpanymoro CtpaimHoro cyny. Y IiioMy paHHbOBI3aHTIiChKa ¢inocodis Oyna TiCHO
MOB'sI3aHa 3 HEOIIaTOHI3MOM, TepeayciM 3aBisku [IpoksioBi Ta #oro mIkoji B
AddiHCBKIN akageMii, a TaKk0X AMOHIIO Ta HOTo KO B AJleKcaHApii.

[IpoxiiBcbka KOHIIEMINSE CTPYKTYpH Ta TOXO/KEHHsSI CBITY Oyjia 3acBO€HA
Bi3aHTiHchKoO (hutocodiero (Mapun, [lceBno-JlioHiciit Apeonarut Ta iHiiIi). Y CBOIO
4epry KpUTHKA apUCTOTENIBChKO1 (DI3UKH, 30KpeMa, BU3HAUCHHSI HeOEeCHOI cyOcTaHIIl
1 BUCHHS TIPO MEPEIBIYHICTH CBITY, TAKOX BIUIMHYJA Ha (PigocodcCeKy JiTeparypy
HACTYITHUX MTOKOJTiHb.

3akputts immeparopom HOctunianom y 529 p. AdiHCBKOI IJIATOHIBCHKOI
akajieMii 3MyCHJIO 0araTboX Bi3aHTIMCHKUX (P1T0CO(IB HIYKATH MPUTYIIOK 32 MEKAMHU
immiepii. 3naueHHs (imocodii Sk ramy3i yHIBEpCaTbHOTO 3HAHHA 3MILHUJIOCA JIUIIE B
npyriit monoBuHi [X 1 B X CTOMTTAX.

TakuM 4YWHOM, paHHBOBI3AHTIMCHKI MpaBOBI akTU cBAToro HOctuHiaHa
Benukoro i mpaBoBi akTW HAcTynmHHMX BizaHTilicbkuX iMIiepaTopiB y (inocodcbko-
MPaBOBOMY BIJTHOIIIEHHI — 3 TIO3UIIIi Jep>KaBHO-TIPABOBUX MOOYI0B — Oe3mocepeHbO
B PaHHBOBI3AHTINCHKIN KyJIbTYpl Ta ax 10 [X cTONITTS HE MOrJKM OyTH OCMHCIIEHI.
3BepHEMO yBary 4uTaya TaKOX Ha Te, 10 1 B HAcTymH1 mepioau ¢iumocodchke
OCMHCIICHHSI TIOJIOKEHb PHUMCBKOTO 1 BI3QHTIHCHKOIO TIpaBa MPAKTHUYHO HE
3aiicHIoBanocsa. IloctaBUMO METOI0O — BHSIBUTH OHTOJIOTIYHHM, aKCIOJIOTIYHHH,
AHTPOIOJIOTTYHHUM 1 THOCEOJIOTTYHUM aCTIEKTH PAHHBOBI3aHTINCHKUX MPABOBHUX aKTIB
cearoro KOctuniana Benukoro.
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3 OHTOJIOTTYHUM, AKCIOJIOTTYHUHN, AHTPOITIOJIOT TYUHUM,
T'HOCEOJIOTTYHUM ACIEKTHU BIBAHTIMCHKHUX IIPABOBUX AKTIB

BusiBjsilouM  OHTOJIOTIYHMHA, AKCIOJOTIYHUN, AHTPONMOJIOTIYHMHA i
THOCEOJIOTIYHUI aCIeKTH NMPAaBOBUX aKTiB paHHbLOI Bi3zaHTii, 3BepHeMocs 10
HMurectiB cBaToro lOcruniana Benukoro. BigzHauumo, 1o 3a BU3HAYEHHAM
JTOCTITHUKIB Y IIapuHl 1cTOpii mpaBa, TepMiH «Jlurecra» o3Ha4aB TBIp, IO €
CUCTEMAaTUYHUM BUKJIQJaHHSM IIpaBa — CUCTeMa TpaBa.

[Tepiox mowatky ictopii BizanTii — omun 13 HaickmagHimmx. VI — VIII
CTOJIITTSA B icTopii Bi3aHTii HAaMOBHEH1 PI3HUMH MOISMH, TTITHECCHHIMU 1 Ta{iHHAMHA
Benmukoi immepii. Yac csitoro KOctuniana Benmmkoro o3HaMeHOBAaHWUW HE TiIBKU
3HAYHUMH TEPUTOPIATPHUMU MPUPOCTAMH, K1 CIIPUHAMAIUCS K TTIOBEPHEHHS 3eMEIb
PuMchkiii iMmepii, ajne 1 BHJAHHAM 3aKOHOAABYOrO 3BEJCHHA. Bennuesnwii ioro
BIUITMB Ha TOJAJBINY JOJIIO HE TUIbKK Bi3aHTii, B sAKili MPaKTUYHO BCl IOJAJIbIII
IOPUINYHI TTaM'ATHUKU IPYHTYBAJUCS Ha HbOMY. 3HauHa MOro poib 1 ajs 3axigHoi
€Bpony, sika 0 HbOMY 3HaHOMUJIACS 3 PUMCHKUM IMPaBOM 1 BUMJIACA CTBOPIOBATU
CBOE€, 1110 OaraTo yBiOpasio i3 3BeneHHs KOcTuHiaHa.

3BeaenHs FOctuHiaHa cTajJlo 3 4YacOM OCHOBHHUM JIKEPEIOM I BUBYCHHS
puMcbkoro mpaBa. Y XII cTomiTri BOHO JicTana Ha3By, 1o 30eperjiacs TOHUHI —
Corpus juris civilis — 3BeieHHS IUBIILHOTO TpaBa.

3Be/ieHHs MUBLIBHOTO mpaBa — COrpus juris civilis — ckimagaerbes i3 YOTHPHOX
YaCTHUH:

1. Codex — 3i0paHHs IMIIEPaTOPCHKUX BCTAHOBJIICHb — KOHCTUTYIH y JIBaHAIATH
kHHrax (529 p. nepue Buganus, 534 p. Apyre BUIaHHS).

2. Institutiones — IucTuTymii — B 4OTUPBOX KHHrax, omyoOsikoBaHi B 533 p., 3
HaJaHHSAM iM CHOelaJbHUM YKa3oM IMIIEpaToOpa CHJIM, PIBHOI YCIM 1HIIUM
JacTHUHAM 3BEJICHHSI.

3. Digesta (Pandectae) — Jlurectu, abo maHaekTH, B ckiaai: 7 yacTuH i 50 kaur, 432
TUTYyIMiB, 9123 dhparmentis (Bugani B 533 p.).

4. Novellae (leges) — 168 HoBen (HOBHMX 3aKOHIB), BUAAHUX CBATUM HOCTHHiIaHOM
nicis apyroi pegakiii Kogekcy B 535 — 565 pp.

Hurectu — cucrema TmpaBa, A0 SKOI MU 3BEPTAEMOCS JJIS BUSBICHHS
OHTOJIOTIYHOTO, aKCIOJIOTIYHOT'0, aHTPOTIONOTIYHOTO MPABOBUX ACMEKTIB — II€, MEepPII
3a BCe, YacTHHA 3BeJEHHs LUBUIbHOTO mpaBa — Corpus ituris civilis, ik Ha3BanM ii
ni3Hime 00J0HCHKI opuctu. Imneparop KOcTuHiaH po3ymiB, o0 Oarato MojaoKeHb
KJIACUYHMX IOPUCTIB, BUcIOBIeHUX y I cTomiTTi, B)kKe HE MIAXOIUIN 0 COIIaIbHO-
KyJIbTYypHUX YMOB CxiHo1 PuMchbkoi imnepii (Bizantii) VI cTomiTrs.

Cucremaruzanis panHix TBopiB topuctiB Koncturymiero HOctuniana Bing 15
rpynas 530 p. Oyna gopydena TpuOoHiaHy, SIKH HOCHMB 3BaHHS «Magister
officiorumy 1 «questor sacri palatii». TpuboHian A/ CUCTEMaTH3AIliT TBOPIB IOPHCTIB
BHOpaB co0i KOMICiIO 3 IIMICTHAAUATH MOMIYHHUKIB. [0 iX 4YHMclIa BXOMWMIIM: OJIMH
YUHOBHUK, OJWHAAIATH aIBOKATIB 13 BUIOTO CyAy 1 4OTHUpH Tpodecopu mpasa 3
KoHcranTnHOMONMBCHKOT TIKONIM TipaBa 1 belpyrcbkoi mmkomu mpasa (Deodi,
Hopodiii, Anaromiit, I'patin). [HCTpyKIis, imeHoBaHa «Deo auctorey, momimeHa Ha
noyatky /lurect, mponoHyBana KOMICli BUTSATHYTH 3 TBOPIB IOPHUCTIB, HAAUIEHUX 1US
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respondendi, Bce, mo 30eperyiio MpaKTUYHE 3HAYCHHS. YCE€ 3acTapijic Hajexalo
ckacyBatu. [IpoTupiyusi Takox HajekKano YCYHYTH.

Kowmicisg po3ainunacs Ha Tpu migKoMicii, a0 CeKIlii, Ko)KHa 3 SIKMX 00po0sisiia
Cepit0 TBOPIB IMEBHOro Xapakrepy. Tak, mepiia cekis meperiguaia mpami 3
IMBUIBHOTO TMpaBa, Jpyra — 3 MPETOPCHKOrO0 MpaBa — E€IUKTY, TPETS CEKIIis
neperisigana TBopu IlamiHiaHa ka3yicTMUHOro Xapaktepy. Butsaru, 3po0ieHi
I1JIKOMICISIMH, TIOTIM 3'€THYBaJIMCS Ha TUICHAPHUX 3aCiTaHHSIX.

[Ipu posramyBaHHi MaTepiady, BCTAaHOBJIEHHI TOCTIOBHOCTI poOuiIocs
nopiBHsSHHSA 3 KojaekcoMm FOctuuiana (Codex lustinianum) i MOCTIHHUM €IUKTOM
(Edictum perpetuum). V uinomy Jwurectu (B ycskoMmy pasi, kHuru 2 — 46)
HACTIAYIOTh CHUCTEMY MPETOPCHKOTO €AWKTy (MpaBaa, 3 BEIUKUMHU 3MiHAMHU Ta
TOTIOBHEHHAMU). Y psal BumaakiB BiamoBimHo a0 Koucrutymii FOctuniana
JTOTPUMYBAJIUCS CHUCTEMH TOTO TBOPY, SKUM KopucTyBaiaucs. CBOIO BeIUYE3HY
po0OTy KOMICIS BUKOHAJA HAJ3BUYAaWHO IIBUJKO — BCHOTO 3a TPU POKHU. 16 rpymaHs
533 p. KOMicCig JOMOBLIA B CEHATI MPO 3aKiHUYEHHS POOOTH, 110 BUIIHIIACA Y 301pHUK
«Digesta seu Pandectae»

CrnoBo «Digesta» moxoauth Bin gieciaoBa «digerere» — posminaru. I'perbke
cioBo «Pandectae» o3navae «[loBH1 310panHHs"», «BCe, O BMIIIye B cob0i». Jlurectu
HaOpamu yuHHOCTI 30 rpymus 533 poky. Kowmicis kopucryBanacs mparsmua 39
aBTOPIB. 3 JESAKOI0 TOPAICTIO JIOMOBIIAJIOCS, IO 3aMICTh 3 MUIBHOHIB PAJKIB, SKI
MICTUJIUCS y 2 TUCSAYaX KHUT, KOMICISI FOPUCTIB 3Besa TeKCT 10 150 Tucsy psAaKiB.

Kowmicis pobuna Butsarm (excerpta) 3 TBOPIB THX M'SITU HaWBU3HAYHIIIUX
IOPUCTIB, SIKI yKa3oM BaneHTuHiaHa NMpo UUTYBaHHA OyJIM BH3HaHI HANOUIBIIMMU
aBroputeTamM. KpiM TOro, BOHa KOPHCTyBajlacs TBOPAMHM THX FOPHCTIB, Ha SKHX
nocunanucs 1mi m'ate. [lpaBma, KoMicisi BiAMOBHUJACA BIJl PO3MOPSIKESHHS
BaneHnTuHiaHa mpo BpaxyBaHHA OyMKH OUIBIIOCTI TOJIOCIB y pa3i po301KHOCTEH.
Bona » BimHOBWJIAa B CWJIl KpUTHYHI 3ayBakeHHs IlaBma Ta VYoemiana, 1o
noOynoBaHi Ha BucioBmoBaHHsAX [laminiana. CrnpaBa B ToMy, 1o me B 321 p.
imriepatop KocTsHTHH 3a00pOHMB KOPUCTYBAaTUCS IIMMH 3ayBaKEHHSAMH, 1100
MPUMMHUTH MOCTIMHI CYTHYKU JyMOK FOPHCTIB.

binbmie Bchoro matepianiB (muTar abo ypuBKIB) OyJIO 3alO3MYE€HO 3 TBOPIB
VYabpmiana (6u3bko 2500 ypukiB — ogHa TpetuHa JurecriB) 1 [1aBna (oaHa 1mocra).
TBopu Ilaniniana ckiranu BiciMHAIIATY YyacTuHy, FOmiana — nBaansaty, [lommonis Ta
Hepsiais CueBonu — aBanuATh n'saty, l'ag — tpunudary, MogecTuHa — COpoK M'ATY,
Mapuenna — mectuaecaty. Maibke BCl 13 IIUTOBAaHMX IOPUCTIB XKWJIM B TEPIOT
Imnepii, OLTBLIICTD — B MEP10J] NPUHIIMIIATY.

3 mo3uuii NpaBoBOI OHTOJI0Tii, 0CHOBHMM 3MicTOM /lurecriB € ¢pparmenTu,
10 BiHOCATBLCS /10 NPUBATHOrO mnpaBa. Ajne 0arato MiCIlb BIJHOCSATBCS [0
myOJIiYHOTO TIpaBa, a TaKOX JIO TOTO, III0 MU Ha3Baju O «3arajlbHOIO TEOPIEIO TIPaBay.
Tak, Bxe B tuTym | xkauru | JlurectiB HajaHO HU3KY 3arajibHMX BU3HAYEHB, IO
CTaJid XpecTomaTiiHuMu. BuzHaueHo, 10 € mpaBoCyIsl, pO3MOPSHKEHHS MpaBa, siKi
BIJIHOCUTKCS JI0 HAYKH MpaBa, abo ropuctpyaeHiii. TyT ke TOBOPUTHCS PO PO3MOILT
mpaBa Ha MpUBaTHE Ta MyOJiyHE, IMBUIBHE Ta MPaBO HApOJiB. Bemukwuii iHTEpec
CTaHOBUTH (PparmeHT 13 [IoMITOHIS PO MOXOKEHHS Ta PO3BUTOK PUMCHKOTO IMpaBa.
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VY tutyni Il #inetbes mpo 3akOHU, PO CEHATYCKOHCYJIBTH 1 TPUBAJIMI 3BUYal, a B
TuTydl [V — Ipo KOHCTUTYILIIT TIPUHIIETICIB.

Jlo myOmiyHOro X mpaBa BigHOCAThCS KHUTH 47 — 48 1 yacTtkoBo 49
(kpuMiHaIBHE TPaBo 1 mporec). KpiM Toro, muTaHHs MmyOIiYHOTO IpaBa BKIIIOYEHI B
tutyn XI (rpo ¢ickanbHe nparo) 1 XIV (mmpo BificbkoBU a00 TaOipHMI MEKyii), B
kaury 49 1 B tutyn VI (mpo imynitet), B kHury S50. Hapemiri, B pi3HMX KHUTax
JlurecTiB, 3yCTpiHalOThCA TIOJIOKEHHS, $KI 3 ypaxyBaHHSM Cy4YacHOI HaMm
CUCTEMATUKH BITHOCATHCS 10 MIXKHAPOHOTO TPaBa.

Posrnsnatoun /urectu came 3 TOUKH 30py IMPaBOBOI OHTOJIOTI, MIAKPECIHUMO,
1m0 ockuTbku KOCTUHIAH TUBMBCSA HA HUX SIK HA 3aKOHOJAaBUYUM 301pHUK — OQIIIITHMIA
aKT — BiH 3a00pOHUB IOpUCTAaM MHCATH 10 HUX KOMEHTapi. bymo jqo3BosieHO e
pPOOUTH HEBEJIMKI BUTATH B OPUTIHAJI, 3BOJUTH ACKUIbKA TUTYJIB OJHOTO 3MICTy B
€IMHE IIiie, pOOUTH TEpeKIagu TPEUbKOI MOBOI — CTBOPIOBATH IMiIPSIIKOBHIA
nepeKia.

Biarenep iMmmepaTop cTaBaB €IMHUM TIyMaueM 3aKOHIB. Y BCiX CYMHIBHUX
BUIIAJIKaX Cy/Jil 3000B's13aH1 Oy 3BEpTATUCS 0 HbOTO 32 PO3'ICHEHHSIM.

Crpykrypa JlurectiB Taka. BoHM JiISThCS HA CIM BEJIMKUX YACTHH, KOXKHA 3
SKUX BKJIFOYAE 10 JICKIJIbKA KHHUT. Y ¢l KHUTH (32 BUHATKOM KHHT 30 — 32) niyIIThCs Ha
TuTynu. Beboro 432 tutyna. 3a cBoiM 00CSTroM BOHH 1HOJ1 TOMITHO PO3PI3HSAIOTHCS.
VY KOXHOMY TUTYJ1 LIMUTATH 3 TBOPIB IOPUCTIB PO3TAIIOBAHI B TIEBHIM MOCIIIIOBHOCTI.
CnoyaTKy WIyTh BUTATH 3 poOIT, 110 KOMEHTYIOTH 1us civile. 11 komeHTapi — TBOpHU
CabiHa 1 iioro komeHtaropiB (libri ad Sabinum). ¥ pomanicTcekiii JiTepaTypl BOHA
iMeHytoTbc «Macoro CaOina». IloTiM #ayTh OMUTAaTH 3 TBOPIB, MPUCBSIYEHHUX
npertopcbkoMy eaukty (libri ad Edictum) — «maca equkty». Ilicas 110ro — BUTATH 3
TBOPIB, CTBOPEHHUX HA OCHOBI IOPUAMYHOI MpaKTHKU (questiones et responsa). Lli
TBOPH CKJIaaloTh «response Papiniani» — «wmacy Ilaminiana». Ilepen KOXHO¥O
IIUTATOIO CTOITh INSCripCio: HA3BaHWM aBTOP 1 TBIP, MOTIM CIIIy€ 1UTATA.

Jlns yuTava BIAMITHMO, IO B CYYaCHHMX BHUJAHHSIX JlurecTiB (HAmpHKIa,
[lam'sTHUKKM puMcbkoro mpaBa: 3akoHu 12 Tabmuub. IHctutymii [as. urectu
KOctuniana. — M.: 3epniano, 1997. — 608c.) mutatu abo ypuBKH MMO3HAYEHI JiTEpOIO |
(leges), a iHomi 3nakom fr. (fragmenta) 1 mepernymepoBaHni. Bechoro B [urecrax
ounbie 9 Tucsy pparmenTiB. HalGiab1ni 3 HUX po3/iieHi Ha maparpadu.

VY cmpaBxkHIX pykomucax JIMrecTiB oOkpemi BUTATH Ha maparpadu He
nigpo3aisiucsa. Jlo OablI Mi3HIX YaciB BIAHOCUTHCS TaKOX IMPAKTHUKA BIAKPUBATH
naparpadu «Ha4aaom».

HaitnaBuimmii pykonuc JlurecriB — «Littera Florentina» (3a wmiciem ioro
30epiranns — ®nopenuis, 10 1406 p. Bin 30epirascs B [laayi) naryerscs VI adbo VII
ctomTTsM. Bin goOpe 30epircsi, Mae BIJIHOCHO Majo MPOIMYCKiB a00 CIIOTBOPEHb.
IcHyrOTh 1 OUIBII MI3HIII PYKOMUCH IiocaTopiB. llepimuM apykoBaHUM BUIAHHSM
HurectiB Oynmo Bumanusa [otodpenma 1583 p., sike oO0'egHyBasio BC1 YaCTHHH
konudikamii FOcturiana. Came 3a HUM 3aKpinuiacs Ha3Ba 3BEJACHHS ITUBUIBHOTO
npasa.

Takum ynHOM, PUMCBKI IMIIEPCHKI S3WYHUIIBKI 3aKOHOJIaBYl HOPMH 3HANIILIH
CBOE BHWINE TMpPHU3HAYCHHA. BcecBiTHE BmaaunTBo Pumy BumpaBmaiocs B
XPUCTUSHCTBI, IKOMY BOHO MPOKJIANO0 NUIAX. ['0BOpsuM Mpo AaBHLOPUMCHKI IPaBOBI
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aKTH, MJKPECINMO, 1110 0e3 LEeHTPali3ylouoro si3uYHuIbkoro Pumy He BUHHKIA O 1
BizanrTis, sk Cxigna Pumceka iMmiepis, 1o nepepoKy€eThCsi XPUCTOM.

Y KOHTEKCTi NPaBOBOI OHTOJIOTiI, 0OCHOBHI 0CO0JIMBOCTI IOCTHHIAHIBCHKOTI'0
3aKOHOJABCTBA MOJSITAI0TH Y TOMY, 110 B HbOMY 0YyJI10 31iiiCHEHO MOCJIIIOBHUIA
BiZIOIp 3akoHiB, IX cuHcTeMaTH3allisi, NepepoOKa, YCYHEHHSI TNPOTHPIY,
MPUCTOCYBAHHSI CTAPUX 3aKOHIB JI0 HOBUX COIIaIbHO-KYJIBTYPHUX YMOB.

Po3rasizarouu 3 mo3uuii mpaBoBoi akciosiorii puMChKi IIpaBOBI JiKepeda,
MOCTAaBUMO TUTaHHSA: a YoMy [ocmoaps oOpaB miis CBOIX IUICH CHACiHHS JIIOJIWHU
came Pumchbky immepiro? J[peBHIMU pUMIISIHAMH pyXaJld MOTHBH, JaJieKi BiJ 1/1eaiiB
XPUCTHSIHCHKOI €TUKU. AJie HE cliij 3a0yBaTH, 10, HE3BAKAIOYN Ha CBOIO TIEPBUHHY
eNIITapHICTh, PUMCBHKE MPaBO 3a0€3MeUnsIo MpoLec I1HTerpamii yciX IHOPOAIIB Y
PUMCBKE CYCHUIBCTBO Ta (OpMyBaHHS 3 HUX TpOMasH €auHOl nepkaBu. Came
PUMCBKE TpaBO Ta HOT0O Bi3aHTIMCHKE MPOJOBXKEHHS 31rpajid BUPIIMIAIBHY POJib Y
NPUMHUPEHH] MICIEBUX 1 3arajibHOJCP’KaBHUX IHTEPECIB Ta CcynepeyHocTe. I3
MPaBOBOI TOYKH 30py BC1 3aBOMOBaH1 Hapo iy OyJu miaHuMu PUMCBKOI, a 3rogoM, 1
BizaHTilicbkoi iMIIepii Ta KOPUCTYBAJIMUCS TUMH OJiaraMu, siKi iM JJapyBaJi0 pUMCBKE
npaBo. [Iporec BU3HaHHS BCIX pUMCBHKUMU TPOMaJITHAMU HOCUB TPUBAIIUHN XapakTep,
ajie BIH BHPIIIMB TOJIOBHE 3aBJlaHHA — 3a0€3ME€YUB €JHICTh MOJITUYHOI BJIAIU 1
HUTICHICTh TEPUTOPIT JepKaBH.

Xpuctoc He 3amepedyyBaB BiaJiu PuUMCBHKOTO immepaTtopa, HE MPOKJIMHAB
Imnepii — 13 HbOro MpHBOY BiJOMa 0€371Y TIIyMaye€Hb, L0 Mi3HINIE YBIALLIM A0
CKJIaJy MPaBOCIABHOI MOJITHYHOI (Ppistocodii. ITpountyemMo ypHBOK 13 TBOPY 1CTOPUKA
IV cromitra €BceBis [lamdina, )xuBoro cBifka nepepokeHHss PuMchkoi iMnepii npu
imneparoposi cBsitoMy Koctsatuni Bemmukomy (306 — 337). «Yci apeBHi Ha 3emii
HapoJu, — MHUCAB BiH, — KWJIA OKPEMO, Ta BECh PIJl JIIOJCHKUN NIJIMBCS Ha €napxii,
HapOJOHAUaJIJIsl, MICTOHAUaJIIs, THUpaHii 1 OaraToHaA4aJbHOCTI, BIJl ILHOTO
npoTUOOpPCTBA 1 BIWHU HE YpPUBAJIUCS, O€3 CITyCTOIICHHS TOJIB 1 MOHEBOJEHHS MICT
HIKOJIM HE obOxomwnocsa. | TH He cXuOWII, SKI0 NPUYUHOK I[HOTO BHU3HAEINI
MHOTOOOX0Ks. AJjie MICis TOro, SIK PATIBHUM OpraHiaM, — came mnpecBsTe Tuto
XpucToBe, 3 TOro 4acy, SIK yCiM IMOdYalld MpomoBiayBatu e€nuHoro bora, mns Bcix
pO3IBUIO 1 OAHO PuMCBKE apcTBO, BiJ CTONITTS HEBTOMHA 1 HEMPUMHPEHHA
BOpOXKHEYA MIX JIIOJbMU MHTTEBO 3raciia. Komu >k yciM JtOAsIM BUKJIQIEHO OYJO0
Mi3HAHHS €arHOro bora 1 moka3zaHwii oguH 00pa3 Oylarodectss — pATIBHE BYCHHS
XpHUCTOBE; KOJM X B OAHOMY IApCTBI, 110 B OJUH 1 TOM K€ 4ac 3HAXOJIUTHCS MiJ
BJIQJUIITBOM OJHOTO PUMCBKOro TmpaBWUTENs, BCI TIOYaId HACOJOKYBATHUCS
TJTMOOKMM MHPOM, TOJIi parToM, HEMOB 3a TTIOMaxoM €auHOTO bora, BUpocTamu s
J0JIeH 1Bl Tairy3i 1o0pa: PUMChKe HapCcTBO 1 BUYCHHS GrarouecTsa»-C. Takum YUHOM,
10 XpucTa JIOIUA KUJIU PO3PI3HEHO, 1 3BIJACKH — BCl Oiau 1 BivHU. Ilicms mpurmiects
Cnacurens Bce 3minmnoca — 3'sBunacs Kadomiuna Ilepksa 1 Beenencbka immepis,
Pumcrke niapcTBo, aituiie Xpucta. SIK HacaioK, B 09axX JPEBHIX XpUCTHUSIH PUMchka
IMITepisi 1 pUMCBHKE TpaBo oTpuMaid boxe 01arocioBeHHs, Xo4a NSl EPECBIIICHHS
B I[bOMY JIOBEJIOCS MEpexUTH Oe3miu cyMHiBiB. Hampukiasn, oquH 13 HUX, MOJSATAE B

% €Bcesiii [Tamdpin.  €scesin [Tamdpina cnoBo Bacuiescy KocTsuruny, 3 Haroau TpuausTupivust Horo
I[apPIOBAHHS Mdin €Bcesiit. JKuUTTs GraskeHHOT HJICB TSHTHHA. — M., . C.
aproanss // [Tamdin €scesiit. XK onaxxennoro Bacuiesca Koc a.—M., 1998. ¢.260
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TOMY, SKIIO XpUCTHsSHUH yekae [{apcTBa HebecHoro sik BUIoi Haropoau 3a Bipy, TO
HaBiIo oMy Pumceka immepis. SAkiio € 3amoBiai XpucTa, 10 40To pUMChbKe ITpaBo?

[ligxonsauu A0 CKa3aHOTO 3 TOYKHU 30py IPABOBOI aKCIOJOrIi, B3HAYUMO, IO
JIACHO, CIOYATKy HEPIJIKO TParuIsiocs, 0 OKpeMi XPUCTUSHCHKI TpoMaau, sKi
OUIKYBAJIM 3 XBWJIMHY Ha XBUWJIMHY JPYTOro MPUILECTs XPUCTa, B3arajl nepecraBaiu
3BEpTaTU yBary Ha CBOE€ 3eMHE ICHyBaHHs. OJHaK yac I11I0B, XKUBUU JIOJCHKHIA
IHCTUHKT 1 YCBIJIOMJIEHHSI HOBOHApPOJKEHOI XPHUCTUSHCHKOIO IlepkBoro misiei i
3aBIaHb CBOTO 3EMHOTO0 OyTTS YCYHYJIH IIUIKOM 3'SCOBHI TIOMUJIKH TIEPIITUX
MOCIIOBHUKIB XpHcTa. A BCEICHCHKHI MOABUT immepaTopa cBsaToro KocTsHTHHA
Benukoro (306 — 337) mokazaB yciM HalOUIbIIy poOJib ACPHKABHOCTI y CIpaBi
BramryBanasa Kadomiunoi [{epkBu 1 3a0e3nedeHHs €THOCTI BipH. 3 MO3HIIIT TPaBOBOL
aKcioJorii, SKIIO Jep>KaBHICTh HEOOXIiTHA, TO, OTXKE, 1 PUMCBHKE IMPaBO IMOBHUHHE
3a0e31nedyBaTi TOPKECTBO XPUCTUSHCTBA HA 3€MJIi, MTO-TIEPIIIe, K MPSIMHUNA 3aXUCHUK
— 3aKpIIUIIOIOYM B 3aKOHI ICTUHHE BIPOCHOBIAAHHS 1 3a00pOHSIOUN €peci, MOo-ApyTe,
SK HOC1M HAMBUIIOTO XPUCTUSHCHKOT'O MOPAJILHOTO 171eay.

Takum unHOM, i3 MO3UIiT MPaBoOBOi akcioorii, 6;1arogaTe Xpucra 30BCiM HE
3aniepeuye 3akoHy, a IlapctBo HeGecne — Pumcbkoi iMmepii, ToMy BOHH
npUMUPSIIOTECA. [[pudoMy mpaBo HE TIIBKM 3aXMINA€ XPUCTUSH BiJ TPIIIHUKIB 1
rpixa, aje 1 HocuTh B co01 HaciHHS boxecTBeHHO1 cripaBeiIuBOCTi. [IpaBo He TinbKU
€ 30BHIIIHIM YAHHUKOM, 1110 CYJIUTh JIFOJIMHY 1 CYCHIJIBCTBO, ajie 1 BUXOBYE ii. BoHO €
3aXMCHUKOM O0OCOOHMCTOro 1 cycnuibHOro Onarovects. IIpaBo 1 MopanbHICT
3JIMBAIOTHCS B HEPO3AUIbHINA OpraHiyHifl €IHOCTI, HE BTPAdyal4d MPUTOMY CBOIO
CaMO3BEJIMYEHHS 1 CYTHOCTI.

3aKOH aHICKUIbKM He cynepeuuTh Bipi. Toil (akT, mo Bci 0e3 BHHATKY
noctaHoBH Beenencrkux CoOopiB 1 noctanoBu 1HIIUX CoOOpIB PO Bipy BUIABATIUCS
y (opMi IMIEpaToOpChbKUX 3aKOHIB, JUIIE MIJAKPECTIOE BaXIUBICTh i€l (opMu
3axucty IIpaBocinas's.

OTxe, MpaBO € OPraHIYHUM CETMEHTOM bBOKECTBEHHOTO CBITOYCTPOIO, TUM
ckapoowm, sikum ['ocrioap HaALMB JH0ACTBO. [lopyreHHs 3aKkoHy CItijl KBali(ikyBaTu
K 37104MH NpoTu bora. be3yMoBHO, SIKIIO 3MICT 3aKOHY HE CyNepeuuTh Bipi, a Blaja
nmpaBe/iHa. AJjie, mam'ssTarouu 3aIloBIT allOCTOJIB, BiIaaa IMiJIKOPSIEThCS 3aKOHY, HABITh
SIKIIIO BOHA SI3WYHUIIbKA. 3aKOH BUKOHYETHCS JIMIIEC B TiM YaCTHHI, B AKiH BIH HE e
poTr XpUCTAa.

VY Pumcekiil iMnepii, enuniil y BceeneHiil aepskaBi, JETITUMHIN 3 TOUYKH 30py
MPaBOCJIABHOI CBIIOMOCTI, TOBUHHA TOpKeCTBYBaTU boxecTBeHHa CrpaBeaiuBICTb.
Ake BizanTia sBisina co6oro 06pa3 [lapcrsa HeGecHoro. BinnoBiaHo, MpaBo Takox
BCECBITHBO, AK 1 PuMchbka (BizanTiiiceka) immepis, 1 sik Kadominpka Lepksa.

3 no3uilii mpaBOBOi OHTOJIOT1, BIAKPUBIIH BUIIIE MPU3HAYCHHS MpaBa, BizaHTis
3poOuia s PUMCBHKOTO IpaBa HAWTOJIOBHIINIE, BOHA chOpMYyJIOBajia HOro 1J€ro.
Oco0auBO MAKPECINMO, IO IIe HIXTO J0 BI3AHTIHMIIIB HE PO3IJIECIB Y MPaBi CTIIBKU
BHYTpIIIHBOI Kpacu. Bka3zany oOcTaBHHY CiiJi Ha3BaTH TNIHOOKUM PO3YMIHHSAM
3aKOHHOCTI?

3 mo3uuii MpPaBoBOi AHTPOMOJIOTii, 3aKpITJICHHS B JEPKABHOMY 3aKOHI
XPUCTUSHCHKOI €TUKH KapAWHAJIbHO 3MIHWJIO BIIHOIICHHS 110 ocoOucrocti. s
BI3aHTINCHKOI CBIJIOMOCTI JIOJIMHA BUTbHA SIK CMH bora, sk icTOTa, MO CIOKYTY€E
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XPpHUCTOM, SIKUM NPUHHAB XPECHY CMEPTH 34 KOKHOIO 3 Hac. ToMy 3aBIaHHs 3aKOHY
JIeN0 KOPUTYIOThCS. Temep ocOOUCTICT, Mae OyTH HajlIeHa MpaBaMu, ajpke il
cB00O/1a TapoBaHa He JepkaBolo, a borom. IIpore cBoOo/a 5K 1 paHilie 0e3 IpaBa He
MUCIIUTBCA. SIK HACHiJOK, poJib MpaBa B HOBIM MNOMITHYHIA MOOYAOBI HIsIK HE
3MEHIIIYEThCS, aJie e OUIbIIE 3pOCTAE.

3po3ymMiiio, ycCl JIOJIM HE MOXKYTh IOBHICTIO 3pIBHATHCS. Buuimumo Ty
oOcTaBuHYy, IO Maibke JI0 camMoro KIHISI CBOro icHyBaHHS BizanTis 30eperia
IHCTUTYT pabcTBa. Asie 1 B paOoBi Ternep O0aymiii 0OCOOMCTICTD, sIKa Mae CBOI Mpasa i
crocoOu MpaBoOBOTO 3axuCTy. Lle Bke He «piw» MO PUMCHKOMY MpaBy, SK BBaKAJIA
npeBHi. be3miu iMIepaTopchbKuX AaKTIB TPHUCBSYEHA MUTAHHSIM PETryJIIOBaHHS
CTaHOBHIIA paliB.

IMinxoassuu 10 urectiB i3 mo3uuii npaBoBoi rHOCEOJIOTIT, MTIIKPECIUMO, III0
came iMmeparop, 3 MO3HUIlii Cy9acHOi HaM KYJIBTYPH, Ma€ OyTH TapaHTOM BUKOHAHHS
3akoHIB. Immeparop mae OyTH CHUIBHUM OJAroJiMHUKOM 1 MparHyTd 1o Ojara
nigganux. [IparneHHs 1ocTaBUTH HapoIy OJaronoJiyqus BiH MOBMHEH BU3HAYATHU SIK
J11000B 10 CBOTO HApoAy.

Benukuit 3akononaBens cBatuii lOctunian Benwkuii mmcaB: «Benumkomy
borogi 1 Cniacurento Hamomy IcycoBi XpHuCTy Bci HeXail BIIIayTh MOJSAYHI TIMHU 32
el 3aKOoH, SKUW CTBOPIOE MJIsi HUX BEJIHMKI TEpeBaru: *UTH CIOKIMHO Yy CBOiX
BITUM3HSIHUX MICISIX, 3 YIEBHEHICTIO B 3aBTPAIIHbOMY JHI, KOPUCTYBATHCS CBOIM
MaiiHOM 1 MaTH CHpPABEAJIMBUX HAYAJIBbHUKIB. bO MM 3 TI€0 METOI BUAAIU TakKe
pPO3NOPSAJIKEHHS, 100, MalO4Yud CWIy B IpaBeAHOMY 3aKOHI, YBIUTH 1O TICHOIO
crinkyBarHs 3 Tocrogom Borom i mopyuntn HMomy Hame mapcTso, i mo6 Ham He
3/IaBaTHCS] HEYBAXHUMH 10 JIOACH, skuX [ocrmoasr MmMAMOpsSaKyBaB HaM, 1100 MH
BCeMipHO Geperyu ix, Haciimytoun HMoro no6picTs. Ta Gyze % BHKOHAHMIT 000B'I30K
Hai nepes borom, 60 Mu He 3a0yJid BUKOHATH IO BIAHOIICHHIO 10 HAIIMX MiAJaHUX
yce 1o0pe, 110 TLTBKH CHaato Ha TyMKy . He (opMaibHa 3aKOHHICTb, IO CTBOPIOE
TITBKH 11 BUAUMICTH, a 3a0€3MEeUEHHS CIPaBXKHBOI CIPABEJIMBOCTI — OCh TOJOBHE
3aBaaHHsa PuMchbkoro maps. Xoda ocOOUCTI MpaBa rpoMajisiH Oyl HEJJOTOPKAHHUMH,
y TOH XK€ dYac, JOCHTh YacTO 3YyCTpidaJiuCs CHUTyallli, KOJIM, HANpHKIaa, MpPaBoO
BJIACHOCT1 TMOpPYIIyBajocs immeparopamu. Sk mpaBuio, 3a SKICh KOHKPETHI
MPOCTYNKHU:  Ka3HOKPAJCTBO, 3JIOYMHH TMPOTH JIepKaBU Ta  IMIEpaTopa,
HEZI00pOCOBICHE TpUAOAaHHA MaiHa. Y 1IbOMY MPUCYTHE TUIBKUA YSABHE MPOTUPIYYSL.
HacrnpaBai, sk rapanT bojkecTBeHHOro mnpaBomopsiaky B PuMmchekiii aepikasi,
iMIIepaTop MIr BTopraTucs 0e3 OOMeXeHb y Oynb-sKy cdepy MNpaBoBOTO 1
MOJIITHYHOTO OyTTsS. AJie, SKIIO TaKe BTOPTHEHHS HE NPHHUMAIOCS BUMOTJIHBOIO
BI3aHTIMCHKOIO TMPABOBOIO CBIJIOMICTIO, HAcTymnajga ToJuHA po3IuiaTH, Bacuiesc
HEHAJIOBIO 3aJIMIIABCS TIPU BIIaIl.

[Terpo Ilatpikiii, sixkuit xuB y VI cToniTTi, OYyB NEpEeKOHaHU B TOMY, IO LIAp
3000B'I3aHUIM CTEXKUTHU 32 THUM, 00 3aKOHM JIepKaBU BIAMOBinamu boxkecTBeHHIN
cnpaBemymBocti. Iletpo [IlaTpikii TUIBKM B TakOMy KOHTEKCTI OIlIHIOBAaB
npaBoOMipHICTE Aiil maps. Pimocod demicTiii xouya 1 TOBOPHUB, IO MPABO TMOCIAHE

¥ Venencekuit @. 1. Icropis Bizauriiicekoi iMmepii. / ®@. . Yenencwkuii. Teopu y 5 1. T.1. — M., 2001.
c.531-532
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borom Ha 3emuitto, o0 BUXOBATH JIFOAEH y OJarovecTi, ajie A0JaBaB, 10 1ap CTOITh
BUILIE 32 3aKOHM 1 KOPHUCTYETHCA CBOEIO B0, 1100 MOM'SKIIYBAaTH CTPOTICThH
3aKOHY, KOJIM MOro MeXaHI4yHe 3aCTOCYBaHHS CYNepeYuTh BUIIIN CIIPaBEAJIUBOCTI.

V opHiii 31 cBoix HoBea cBiatu MOctmHian Bemnukuii BigsHauas, mo «bor
MIAMOPSAAKYBaB  IMIIEPATOPOBI  caMi 3aKOHHW, TIOCHJIAIOUM HOTro  JIIOJISIM  SIK
OJIYIIECBJICHUIN 3aKO0H». « MU BUHOCMMO BHU3HAUYEHHSI BBaXKaTH BCSIKE IMIIEPATOPCHKE
TJIYMau€HHS 3aKOHIB K IO BIJHOLIEHHIO /IO MPOXaHb, TaK 1 A0 CYJOBUX IPOILIECIB,
abo 3po0JieHe SKUMCh 1HIIMM YUHOM TaKuUM, II0 O€3CYMHIBHO Ma€ 3aKOHHY CHITY.
AJDKe SIKIIO TIIBKK OJTHOMY IMIIEPATOPOBI 103BOJICHO HUHI MPUIMATH TOCTAHOBH, TO
1 JINYUTH, U100 TUIBKH OJMH BiH OYyB TIHUI MaTH MPaBO iX TIIyMaueHHsA. XTO MOXKeE
BBAKATHCS TIPABOMOYHHUM Y JI03BOJII HESICHOCTEH MTOCTAaHOB 1 pO3'sICHEHHI iX IS BCIX,
SKIIO HE TOH, KOMY OJHOMY JO3BOJICHO OyTH 3akoHomaBiieM? TiuTbKH iMmeparop
3aKOHHO BBaKaTUMETHCS SK TBOPIIEM, TaK 1 TIyMadeM 3aKOHIB: MPH IBOMY IIs
MOCTaHOBA HIYOTO HE CKACOBYE BITHOCHO 3aKOHOJIABIIIB APEBHHOTO MPaBa, OCKUIBKY 1
iM Ile JO3BOJMIA IMIIEPATOPChKA BEIMY» . 3 TOYKH 30py MPABOBOI THOCEOJIOTIN,
3BIJICK 1 HaWBHINA BIAMOBIAAIBHICTH IMIIEpaTopa 3a MIATPUMKY 3aKOHHOCTI Ta
npaBonopsaky B Pumcekiit (BizanTiiicekiil) immepii. Komy 6araro mio naHo, 3 Toro
OuIbIlIe 1 MUTAIOTh, SIK B €BaHTENbCHKIM MpUTYl MPO padiB 1 JaHUX iM iX MaHOM
rpomax. HempaBennuii nap — Te kX came, 110 1 €PETUK, a TOMY HE TIAHUI BiIajau
Pumcbkux Bacunescis.

* Cunbectposa €. B. Lex generalis. IMepatopcbka KOHCTUTYIIiSL B CHCTEMI JUKEPEN TPEKO-PUMCHKOTO
npaBa V — X BB. H.e. / €. B. CunbBectpoBa — M., 2007. ¢.66-67
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BUCHOBKMU 3 TEMMU:

3 nmo3uuii mpaBoBOi OHTOJIOTII, i7iesl TpaBa y Bi3aHTIi MUCITUTBCS JHIIE 3a
YyMOBU 30€pEKEHHs OPraHiyHOi €JHOCTI BCIX CKJIQJOBHUX HMOro CErMEHTIB, SK
MPaBOBUX HOPM, TaK 1 17I€OJIOTTYHUX HACTAHOB.

3 mo3umii mpaBoBoi akcioJorii, 00XeCTBEHHA CIPABEIJIUBICTD € €JIUHUM
MOpPAJIbHUM JKEPEJIOM 3aKOHY, 1[0 MAa€ BCECBITHE 3HAYEHHS y MeXaX BCEJIEHCHKOI
PumMmchkoi iMriepii, a PUMChKkuil iMriepatop BUCTyIA€E BUIIUM TapaHTOM II1€1 TAPMOHI].
VY pa3i BUKIIIOYEHHS OJHOTO 3 LIUX E€JIEMEHTIB YCsl OpraHiuHa KOHCTPYKIIiS HETaitHO
PYUIUTHCS — Bi3aHTIMCHKA 1715 MMpaBa HEeMHUCIUMa 0€3 XPUCTUSHCTBA, SIK HEMOXKIIMBA
3a CBO€IO MPHUPOJIOI0 «HAIIOHANBbHA» a00 «IeMOKpaTuyHa» BizaHTilicbka iMmepis 1
Bcenencobka llepkBa, 1m0 po3ainmiacs Ha aBBTOHOMHI TPOMaJIH.

3 no3uuii MpaBoOBOI AHTPOMOJIOTii, 3aKpIIJIEHHS B JEPKABHOMY 3aKOHI

XPUCTUSHCHKOT €THKU KapJAMHAIBHO 3MIHWJIO BIIHOMIEHHS 10 ocoOuctocti. s
BI3aHTIMCHKOI CBIJOMOCTI JIOJMHA BIJIbHA K CHMH bora, sk 1CTOTa, IO CIIOKYTYe€
XPpUCTOM, SIKUW PUNHAB XPECHY CMEPTH 32 KOXKHOTO 3 HAC.
3 mo3umii MpaBoBOi IHOCEOJIOTIi, MIAKPECIUMO, II0 came IMIepaTop, 3 IMO3ULIi
Cy4acHO1 HaM KyJbTypH, Ma€ OyTH TapaHTOM BHUKOHAHHS 3aKOHIB. IMrmepatop Mae
OyTu crouTbHUM OnaronaiiHukoM. BiH TOBMHEH mparHyTu Onara miggaHux, 1
MIParHeHHsl IOCTaBUTU HApOJy 01aromnoyiyqyus BiH MOBHMHEH BHU3HAUYATH SIK JIIOOOB 0
CBOT'O HapoJy.
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TEMA N4,

OHTOJIOT'TYHUH, AKCIOJIOTTYHU, AHTPOITIOJIOT TYHUN,
THOCEOJIOTTYHUM ACIIEKTH ®LIOCO®CBhKO-ITPABOBOI'O
BUEHHSI I1I. 1. MOHTECK’€ ITPO PO3IOJLJI BJJAJIU B KOHTEKCTI
KYJBTYPU HOBOI'O UACY (BYPKYA3ZHUX PEBOJIIOIIN B €BPOIII)

IVIAH JEKIII:

1. JKurreBuii 1 TBopumii nutax 1. JI. MonTeck'e
2. OHTOJOTIYHUH, aKCIOJOTIYHUN, aHTPOMOJIOTIYHUMA, THOCEOJIOTIYHUA ACTIEKTH
dinocodcrro-npaBoBoro BueHHs L. JI. MoHTeck'e po po3moaia Biaau

PEKOMEH/IOBAHA JIITEPATYPA:

IIpeamer i 3aBpanns ¢isocodii npaBa

1. bauunin B.A., Xypascekuii B.C., [TanoB M.l. ®inocodis mpasa: [liapyd. nmis
IOpU/I. CIiell. BuI. HaBY. 3akiaiB. — K.: In FOpe, 2003. — 472 c.

3. ®inocodis npara / 3a pen. M.B.Koctunpkoro ta b.®. Umina. — K., 2000. — 336 c.
4. Hunnemiyc P. ®inocodis npasa: [lep. 3 Him. — K.: Tangem, 2000. — 300 c.

5. lllxkona B.B. Beryn no ¢inocodii npasa. — X., 1996. — 223 c.

MeTtonoJioris ¢isiocodii npasa

1. bauunin B.A., [TanoB M.I. ®inocodis npasa: [ligpyd. st 0pua. Criell. BUIINX
HaBu. 3akiajiB ocBiTy. — K.: In FOpe, 2002. — 472 c.

3. Kysuenon B.I. ®inocodis mpaa. Ictopis ta cydyacHicts: Hasu. moci6. — K.: BJI
Crunoc: I ®omiant, 2003. — 382 c.

4, Pab6inoBmu II.M. MeTtomomoris  BITYM3HSHOTO  3arajbHOTECOPETHYHOTO
paBoJIepKaBO3HABCTBA: cy4yacH1 TeHaeHii / bron. M-Ba toctumii Ykpainu. — 2003.
—Ne 1.

5. Makcumog C. ITpupoaHo-nipaBoBe MucieHHs // Bichuk Akaaemii mpaBoBUX HAayK
VYkpaiau. — 2001. — Ne 4 (27).

6. O6opotoB 0. M. ®Dinocodis mpasa 1 metogooris opucnpyaenmii // [Ipobremu
¢1nocopii npasa. — K.; Uepnisui: Pyra, 2003. —T. L.

®dinocodpcrko-npaBoBi BUeHHs B 3axiaHii €spomni

1. Cxupbexk I'., 'mnbe H. Ucropus dunocodpuu: Yued. mocodbue 1uist CTy. BBICII.
yue0. 3aBeaenuii: [lep. ¢ anrn. B.M.Ky3nenosa; [lox pen. C.b.Kpemmckoro. — M.:
BJIAZIOC, 2000. — C. 284-307, 344-355, 392-417.

2. ®unocodus mpama. Xpecromaris: Yueb. moco6. / Ilox pen. H.M.Ilamosa //
Cocrt.:H.N.ITanoB, B.A.baunnun, A.J[ Cesatoukuii. — K.: Un FOpe, 2002. — 692 c.

3. I3pobans O.I1., Taiipmamyk K.B. ®inocodcrko-mpaBoBi acmeKkTH TBOPYOCTI
Hikkomno Makiasemi // IIpaBo 1 6e3neka. — 2006. — T. 5. — Ne 4, — C. 15-109.
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4. JI3po0anp O.II1., Pa3zmeraeBa 1O.C. IIpoGnema iHAMBIAYyaNbHOI Ta KOJEKTHUBHOI
oesneku y TBopuocti Tomaca ['o60ca ta IMmanyina Kanra (¢dinocodcbko-mipaBoBuit
acnekt) // [Ipobnemu dinocodii npasa. — K.-Uepnisui: Pyra, 2005. — T. III. — Ne 1-2.
—C. 368-373.

5. Jlokk JIx. /IBa TpakTaTta o npasieHuu: Ku. Bropas: B 3 1. — M.: Mebicib, 1998. — T.
3.— 668 c.

6. Kocrenko O. b. Po3ymiHHA B3a€MO3B’SI3Ky J€pXaBU 1 TPOMAASTHCHKOIO
cycrinscTBa [.B.@. ['erenem (dhpankdyprebkuii nepion TBopyocti) // Bicuuk. FOpua.
Hayku. — K.: KuiB. nepxasaumii yu-T im. T. I'. IlleBuenka, 1998. — Bumn. 35. — C. 23—
27.204

7. KpaBuenko 1O. @. Ines npasa y I'.I'erens // Bicuuk HarionanbHOTO yHIBEpCUTETY
BHYTpilHIX cnpas. — X.: Hau. YH-T BHYTp. cnipas, 2001. — Bumn. 16. — C. 107-113.

8. Kant U. Tpakrats! u mucema. — M.: Hayka, 1980. — 709 c.

9. I'vode O. Po3ym 1 npaBo. CkiaioBl IHTEPKYIBTYPHOTO MPaBOBOTO AucKypcy: Ilep.
3 HiM. JI.A. Cutaunuenko, M./l. KynraeBoi. — K.: Ansrepnpec, 2003. — 264 c.

10. Kenbzen I'. Yucrte npaBosznaBctBo: Ilep. 3 HiM. O. MoxkpoBoibcbkoro. — K.:
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K.: In IOpe, 2003. - 472 c.
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C.
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Kputnunuit Hapuc. — K.: Opisau, 2002. — 110 c.

IIpaBoBa aHTPOMOJIOTisA: TYMAHICTUYHA PUPOJA MPAaBa

1. bprorrep B. OO6pa3 nogunu y koHueniii npas moauau // [Ipo6n. dinocodii
npaBa.— K.; Uepnisii, 2003. — T. 1.

2. T'ynuma JI.A. JlrogMHOpO3yMiHHA Yy TMpaBOBIM Hayll (0 XapaKTepUCTUKU
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4. MakcumoB C. [HCTUTYT mpaB JIOJAMHU B CY4acHOMY CBITI: (1710cOPCHKO-TIPaBOBI
acriekTH // Bicauk Akanemii npaBoBux Hayk Ykpainu. — 2000. — Ne3 (22).
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YHiBepcajibHe i KyJbTYPHO-0C00JIMBe Y HiHHICHOMY BUMIipi mpaBa
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[TpoGieMu pO3BUTKY CYyCHUIBCTBA: CUCTEMHHUH minxia: Marep. MiXKBY3. HayK. KOH(.
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BCTYII

Hamre 3Bepunenns no ¢urocodebpko-npaBoBoi craamuuan 111, JI. MoHTeck'e
(1689 — 1755) y BuBYCHHI OCOOJHMBOCTEH MPHUPOIHO-IIPABOBUX IMOOYIOB EIOXHU
[IpocBiTHHIITBa HEe BUIaAKkoBe. BiH HalisickpaBimuii BUpa3sHUK (H1I0CODCHKO-
MPaBOBUX 1/1e#t cBO€l emoxu. MoskHa CMUIMBO CTBepKyBaTH, mo I11. JI. MoHTeck'e €
MEePITUM aHTpOIoJoroM-npaBo3HaBieM. Jocaigaunpkuii iHTepec L. JI. MoHTeck'e
HAIlIJICHUN HEe Ha BCTAHOBJICHHS MOYATKOBUX — III0 BUBOJATHCS PO3YMOM 13 TIPUPOIH
HOPM TIPUPOJHOTO TpaBa, a HA BUBYCHHS IMO3UTHUBHUX 3aKOHIB B 1X B3a€EMO3B'SI3KY 3
pi3HUMU (AKTOPaMU CYCIIIBHOTO KUTTSL.

Haramaemo wumrauei, mo XVIII cromitrs — mnoBopoTHHil pyOikK Yy
dirocopcrkOMy OCMHCIEHHI MiJCTaB 3HAHHA Tpo JoauHy. Y enoxy llpocsitu
OCMHCITIOBAJIMCSI HOBI HACTAHOBU — Ha «IPHPOJHE CBITIO PO3yMy», SKHH Maia
KOXKHa JIIOJIMHA, HA CAMOCTIMHICTH 1 3MIaTHICTh JO PIlI€Hb, SIKI MPOSBISIIUCS Y
KOXXHOTO 1HAMBIZA. 3aMiHA CIIMO1 BIPU BIACHUMHU MIPKYBaHHSMH, 3BEPHEHHS JI0
3JI0POBOTO TIY3/y 3aTBEP/HKYBAIIM B MPaBax CyBEPEHHY OCOOHUCTICTD, 10 MOKJIajaa
BCl Hajli Ta BCIO BIANOBIAAIBHICTH TUIbKH Ha cebe. Dimocodcbke OCMHCICHHS
M1JICTaB 3HAHHS MPO JIFOJAUHY OJyXOTBOPUJIO 1 1HII CYCHIJIbHI HAYKH, Y TIEPITy Yepry
paBo, HAJABIIIKM HOMY HOBUW BUMID.

[I. JI. MonTeck'e B Tpakrati «[lpo nyx 3akoniB» (1748) mincymyBas
¢d1mocodcbkl Ta IpaBoBi MIyKaHHA enoxu [IpoCBITHHUIITBA TBEPAKEHHSIM: MMPABOBUI
NOPSJIOK Y TOMY a00 1HIIOMY CYCHUIbCTBI BU3HAYAETHCS IHTEPECAMM JIFOJICH, a TAKOK
TaKUMU OO'€KTUBHUMM JaHUMH, SIK KJIIMaT, XapakTep MICIEBOCTI, IIUIbHICTh
HACeJeHHS Ta IHIIMMHM COLIAJbHUMU XapaKTEpPUCTHKAMHU. 3HAYWTh, 3MICT IpaBa
3aJIaHUN TIEBHUMH TIapaMeTPaMHU.

[Tinkpecnumo, o came B XVIII cTomiTTI, 3aBASKH, TAKUM YHUHOM, 1 Mparsim
. JI. MonTeck'e, mpaBoBa aHTPOIIOJIOTIS, 1[0 BUBYAE OYTTS JIOJUHU B MPABOBOMY
MoJIi Ha BCIX CTaAisIX PO3BUTKY LBOTO OYTTA, BIJ CTaald apxaiyHUX JO CTalii
Cy4YacCHUX, CTa€, 3 MO3UIIIT Teopii Mi3HAHHS, MOKIIMBOIO HAYKOI0. AJie TIJIbKU B JIPYT1d
nosioBuHi XIX cromiTTs Oynu HamMcaHi Mepiri 3Ha4yHI poOOTH 3 TPaBOBOI
aHTPOIIOJIOT 1.

Oco6muBo BuaiIuMO Ty o0ctaBuny, 1o L. JI. MonTteck'e OyB nepiimm y cBoOrO
€roXy, XTO BHCTYNHUB MPOTU 3aCTUTIIMX KOHIEMIIH, PO3AYyMYIOYH PO JIOCBIJ
CYCIUIBCTB, BIAMIHHUX BiJ TOro, B sikoMy BiH wuB. [{ns II. JI. MonTeck'e mpaBo
OyJ0 €IE€MEHTOM COLIAIbHO-TIONITUYHOT CUCTEMH, TICHO 3aJIEKHUM BiJ ii yCTpPOIO.
BoHo nepeBaxHO pi3HE Ta BUJO3MIHIOETHCS 3aJI€KHO BiJl CYCIUIBCTBA, MICIS, EIIOXH.
®paHiy3bkuii Gi10cod po3yMyBaB PO 3aJIE€KHICTh MK MPABOM 1 CyCHUILCTBOM. 32
HOro TBEp)KEHHSIMH, 13 YAM HE MOKHA HE MOTOJAUTHUCS, 3aJIeKHICTh MK MPaBOM 1
CyCHiILCTBOM Taka, IO I[epelada TmpaBa BiJ OJHOIO CYCHUILCTBA IHIIOMY
HEMOJKJINBA, X104 1110 I1i CYCIJILCTBA MAJIO PO3PI3HSIIOTHCS.
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1 ’KUTTEBUM I TBOPUUM LILJISX III. JI. MOHTECK'E

[apns- JIyi Cexonna 6apon ne Jla-bpen 1 me MonTeck'e HapoauBcs 18 ciuns
1689 poky B 3HaTHIN apUCTOKpaTH4HIA ciM'i, 1m0 moxoawia 3 I'ackoni. [Ipi3Buiie
MonTeck'e, 110 3700yJI0 BCECBITHIO MOMYJsipHiCcTh, Lllapns-Jlyi Cexonaa npuitHsB y
1716 porii Big cBOro 6€31THOTO Js/IbKa, SIKHI 3aIlloBiIaB HOMy BECh CBiil I0CTaTOK,
110 BKJIOYAE 3eMIIi, JIoMa 1 ocaay npe3ujieHTa bopochkoro napiaMeHTy, sikuii OyB
y TOM 4ac CyJJOBOIO YCTaHOBOIO.

[Mpenku III. JI. MonTeck'e He crokycuiaucs Ha OJHCK ABOPY (PpaHIly3bKHX
KOPOJIB, KUK Y CBOIX MAa€TKax, BEyud TOCIOJAPCTBO Ta Oepydyu ydacTh y poOOTi
napyiaMeHTy bopo, 110 Bka3zye Ha HE3aJIeKHICTh 1X MOTIISIB 1 XapaKTePiB.

[Ipo 6atekiB ILI. JI. MonTeck'e BizoMo maio. baTeko #ioro, sik Mojoammii Opat
y ciM'i, HE yCITaJIKOBYBaB POJIOBHUX 3€MEIb, aJl¢ BUTIAHO OAPYKUBCS, OTPUMABIIH 3
npuaaHuM Jpykuau 3amok Jla-bpen. Ile Oyna ocBidueHa JjIsi CBOTO 4acy JIIOAMHA,
HEe3aJIe)KHA B TOTJIsAaX 1 AyMKax, Top/a CBOIM OJIaropoHUM IMOXOKeHHSIM. Matu
MUCTUTENST 3 aHrmicekoro poxay Ilenens, axuit 3amummBcs y @Dpanimii micis
3akiHdeHHS CrtomitHboi BifiHU. LII. JI. MoHTecK'e eiBe BUMOBHUIOCS 7 POKIB, KOJHU
BOHA HECIOAIBaHO ToMmepiia. Yci TypOOTH PO BUXOBAHHS IIICTHOX JITEH JISATIIA Ha
riedi 6ateka. Y gecstupiunomy it [llapmns OyB Bigganu B KoJeIK MPU MOHACTHPI B
XKronpi. BuknamanHs B HbOMY HOCWIO HE JIMINE PENITiAHUNA Xapakrep, ajie 1
BKJIIOYAJIO  KJIACHMYHI  JUCHHUINIIHM. 3aKIHUMBIIM  HAaBYaHHI B  KOJICIKI,
III. JI. MonTeck'e MOBEpHYBCSI B 3aMOK CBOTO OaThbKa 1 MOYaB CaMOCTIMHO BHUBYATH
IOPUCIIPYJICHLIII0, OCKUIBKK B CiM'T OyJI0 B)K€ BUPIIIEHO, IO MICIA CMEPTI ASAbKa
nocajia npe3uieHTa napjJaMeHTy nepeie 1o Hporo. Ili3HanHs mpaBa y Toil yac Oyno
Baxkkoto crpaBoro. Aue III. JI. MoHTeck'e 3Mir MIBUIKO 3aCBOITH BECh BEJIMYE3HUI
MpaBOBUI Martepial, Ae TMOpsa 3 OpAOHAHCAMU KOPOJIIB iU MPaBO PUMCHKE 1
KaHOHIYHE, PI3HOMaHITHI Ta HECXOXk1 MICIIeB]1 3BHYAi-KyTioMU. BiH caM ckiaB 1iad
CBOTO 3aHATTS, 3aBISKM YOMY HE 3aryOuMBCsi B Xaoci (hpaHIly3bKHX 3aKOHIB 1
KOMEHTapiB JI0 HUX, a, HABMaKH, BUHIC 31 CBOTO HaBYaHHs 0araTo 3arajbHHUX 11eH 1
PO3yMIHHS POJIi TIpaBa K OJTHOTO 3 HAMBAXKIIUBIIIMX (DAKTOPIB IEPKABHOTO KUTTS. Y
1716 p. micna cmepri asapka L. JI. MoHTeck'e 3aifHSIB BU3HAYHE MiCIle MPE3UACHTA
MapJIaMeHTy.

. JI. MoHTeck'e peBHO B3SBCS 3a BUKOHAHHS CBOiX HOBHX OOOB'SI3KIB, TUM
OlnbIIe, WO TICAS CMEPTI KOpOJs MapjJaMEHTEpU PO3TOPHYJIH OOpOoTHOy 3a
MOBEPHEHHS IM ICTOPUYHOIO MpaBa pOOUTH KOPOJIEB1 MOJAaHHS PO HEBIANOBIIHICTh
3HOBY BUJIAHUX OPJIOHAHCIB APEBHIM (PpaHIly3bkuM 3BUYassM. OgHaK aOCOJIIOTU3M B
oco01 perenta ®imina OpreaHCHKOTO TEpeMIr MapJaMEHTChKY  OIO3HIIIIO.
[Tapu3bkuii mapaaMeHT y MOBHOMY cCKjajl OyB BHCJIAHWW B MPOBIHIIK. MOXIHBO,
UM TOJITUYHUM (PaKTOM MOSCHIOEThCsT Hanaii oxosomkeHHs L. JI. MoHTteck'e 1o
CBOET CITy>k00BOT JISIIHHOCTI.

Kpim Toro, mo CKJIaTy CBOTO XapakTepy . JI. MoHTecK'e HIKOIM HE MIT CTaTH
CIPaBXHIM YHMHOBHMKOM 1 KPIOYKOTBOpOM. I[lapiamMeHTChKI aKkTH 1 MPOTOKOJHU
CYJIOBUX 3acCilaHb OyJIM MI3EpHOI0 DKEIO Il MOTO HECIOKIMHOI TOMUTINBOCTI. BiH
caM CKapKUBCS, 10 HOT0 MPUTHIYYIOTh HECKIHYeHHI Ta Oe3IiabHI (hopMaIbHOCTI.
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[Ipore pobGoTa B mapiamMeHTI TOCITYXWJIA JJIsI MHCIHUTENsT OaraTuM JHKeperoM
TEOPETUYHUX y3arajibHEHb.

[Tepmnii Benmukuii TBip L. JI. MoHTeck'e — «Ilepcuachbki TUcTU» — 3'SBUBCS B
1721 p. aHOHIMHO, 3 IOMUJIKOBUM MO3HAYE€HHSIM Micls BujanHg. KHura Bukiukana
3arajbHy CEHCallll0 Ta, HE3BaXaro4uM Ha 3a00pOHHU, PO3XOAWIIACA Y BEIMYE3HUX
KUIBKOCTAX MPUMIPHUKIB, BHKJIMKAIOUM HaWCyIepeuHin Tmepecyau. Brpomosxk
NEepIIOro POKY KHUTA BUTpUMAJia BiCiM BUIaHb.

Venix kaurd nosicHroerbes TaM, mo 1. JI. MoHTeck'e 3Mir HaMallloBaTHd B
XyJIOXHIA (opmi TpaBIMBY COLIATBHO-TIOMITUYHY KapTUHY >XKUTTA y Dpanii
nouatky X VIII cromiTTs.

VY «llepcuncekux nuctax» 1. JI. MonTeck'e mae roctpy catupy Ha MOJITHYHI
nopsiaku Ta yctoi abcomoructebkoi @paniii. Ilicna Buxoxy y cBit «llepcuncbkux
mucti» 1. JI. Monteck'e noixaB B [lapux, ne OpaB akTUBHY y4acTb B AISUIBHOCTI
KIIyOy AHTpecoJb, KM MOCTaBUB COOl METOIO BUBYATU MOJITUYHI Hayku. Y 1725
pori L. JI. MonTeck'e BupimmB octatoyHo ocenutucs B [lapwxki. s uporo oMy
noTpiOHO Oyno cKkjIacTh 3 ce0e TOBHOBAXEHHsS MpEe3UJeHTa IapiiaMeHTy Ta
npe3uaeHTa bopnockkoi akaaemii.

Bnanocs e 1. JI. MonTeck'e Hacwity. Koneru mo napiaMeHTy Ta akajaeMii He
Oaxanu Biamyckatu voro. Y akanmemii I1I. JI. MoHTecKk'e BCTUT MPOYUTATH JIBI HOBI
mpartli: «3arajibHi MipKyBaHHS Mpo OOOB'si3KK JroAuHU» 1 «IIpo BIAMIHHICTD MIXK
MOIIAHOK Ta MOMYJSPHICTIO». Y MEpIIOMY BXKE CTaj0 BUIHO T€ BEJIHMKE 3HAUCHHS,
ake L. JI. MoHTeck'e HaJaBaB MOPIBHSUIBHOMY BHUBUYEHHIO 3aKOHOJABCTBA PI3HUX
4aciB 1 HAPO/IIB.

VY Tlapwxi . JI. MonTeck'e AokiaB BeNHMKI 3yCHJUIS JO TOro, mod cTaTu
unenoM Ilapuspkoi akamemii. Momy Bjiamocss OTpUMATH IIATPUMKY 0araThox
BIUIMBOBUX o0Ci0. Y el yac BiH HamucaB y KIAaCMYHOMY JAyci JBI poOOTH:
«Kuincekuit xpam» 1 «Ilogopox B [ladoc», ne niroTh AaBHBOTpEIbKI OOTH, TyXKe
CXO0X1 Ha KaBajepiB 1 gam KopousiBckkoro asopy. I[Ipo III. JI. Monrteck'e 3HOBY
3aroBopuiid. Y akaaemii B el 4dac maHyBainu Hyzabra i cipicts. 1. JI. MonTeck'e
BUPIIIUB BIJMIPABUTUCS TOJOPOXKYBATH, MO0 CBOIMH OYMMa MOOAYUTU TOJITUKO-
MpaBOBI BCTAHOBJIEHHS 1HIMUX KpaiH. Bin 30upaB marepian nis Tpakrtaty «lIpo myx
3aKOHIB», IKHH CTaB METOIO HOT0 KUTTS.

[Togopox TpuBana tpu poku. 1. JI. MonTeck'e mocuth mBHAKO 00'iXaB ycro
€Bpony, a B AHIIIIT NPOXUB OJIU3BKO MIBTOPA POKY.

B Anrmii III. JI. MonTeck'e 0co0IMBY yBary NpuaiiuB A€pKaBHUM YCTaHOBAM.
Bin OyBaB y mapjameHTI 1 OJHOTO pa3y CTaB CBIJKOM IIKaBOTO 3MaraHHs OMO3HUIII] Ta
ypsny, mo Tpusano ounbiue 12 roaun. L. JI. MoHTeck'e nepeldHsBCs TYT MOIIAHOO
JI0 KOHCTUTYIIMHOTO TpPaBJIiHHSA, CTaB HaJaBaTH MEHIIE 3HAYCHHS PEIIrTHHUM
NUTAaHHAM. Y 11H KpaiHi J03pija Horo 3HaMeHUTa Teopist PO3IOIiTY BIIa/IN.

VY xBitHi 1731 p. II. JI. MonTeck'e moBepuyBcs y @panmiro. XXuB To B
[Tapmxki, To y CBOEMY 3aMKy, pO3pOOJISIOUM TOJIITUKO-NIPABOBE BYEHHS. Y cei
. JI. MonTeck'e mmcaB cBoi TBopu, a B Ilapmwki roryBaB 1 OOMIpKOBYBaB iX.
[I. JI. MoHTeck'e BIATOYYBaB CBOIO JIyMKY, IPOBOJSYM yac y Oeciax 13 BUYCHUMHU
JIIOJIbMU Y BEJIMKOCBITCHKUX CaJIOHAX.



58

VY ®panii po3ropranacs 3amnekia 60poTbda Mixk ODIMIHOIO 171€0JIOTIE0, 10
3axMilana BipkuBaro4ui (eonanbHO-abcomoTUCTChKUM J1an, 1 [IpocBiToro —
MOTY)KHUM TIPOTPECUBHUM 1 aHTHU(EOJATBLHUM 11€0J0TIUHUM pyxoM. L1 Gopotrbda
3poOuiia CyTT€BUM BIUIMB Ha ICTOPUYHUN PO3BUTOK KpaiHM Ta, 3BUYANWHO, Ha
TBOPYICTH MOJITUYHUX MUCITUTENIB.

Buenns . JI. MonTeck'e Hanexuth iaeosorii IlpoceiTHunrBa. He numie y
«IlepcuachKUX TUCTaxX», aje 1 B IHIIUX BETUKUX poOoTax muciurens: «Po3mymu mpo
MPUYUHA Benndi Ta naginas pumista» (1734), «IIpo myx 3akoHiB» (1748), «3axucT
I[po myx 3akoniB» (1750), BimoOpasmimcs BCi OCHOBHI PHCH TPOCBITHUIITBA.

Teonoriuna 1 abcoMOTUCTCHKA KOHLICTIIT Iep>KaBy Ta Mpasa MijiaH TIn0oKii
kputHili i B ocHoBHil mpami 1. JI. MonTeck'e «IIpo ayx 3akoniBy. L. JI. MonTteck'e
MOKa3ye 1IeMHO-TEOPETUYHY HECIIPOMOXKHICTD SIK TE€OJIOTIUYHUX, TaK 1 TICHO 3 HUMHU
MOB'SI3aHUX TaTpiapXadbHUX TEOPI MepikaBH Ta TMpaBa, 0 SKUX 3BEPTAIUCS aJCTITH
abCOIIOTUCTCHKOTO CTPOK. «IpYHTYIOUHMCh Ha TOMy, ILIO OaThbKiBChKa Blaja
BCTAHOBJIEHA caMOI0 TIpupooro, — nucas 1. JI. MonTteck'e, Mmatoun Ha yBa3i IOTJIS AN
Boccroe, — aesiki BBaXKarOTh, 10 MPABIIHHSA OAHOTO — HAWMPHUPOJHIIIE 3 yCiX. AJe
pUKJIaa 0aTbKIBCHKOI BJIaJIM HIYOTO HE TOBOAUTH, SIKIITO BiIaJla OaThKa 1 MPEACTABIISIE
JIeSKy BIJMOBIIHICTB 3 TPaBJIIHHIM OJIHOTO, TO Biaja OpatTiB mo cMmepTi 6arbKka, abo
o CcMepTi OpariB Biaja ABOIOPIAHUX OpaTiB BIJAIMOBIJAE MPABIIHHIO JEKIUIHKOX
ocion™.

Binpasy x micist Buxony y cBIiT TpakTtaT «lIpo nyx 3akoHiB» OyB miggaHuil
3aneKiIiil KpuTull 3 00Ky o(iUiiHUX 14€0J0TIB 1 HoTpanuB B «IHAeKc 3a00pOHEHHX
kaury. L. JI. MonTeck'e 3acymxyBanu 1 3a JA€i3M, MaHTEI3M, 1 3a 3aTBEPIKCHHS
npupoAHoi penirii. BiH OyB BUMyLIEHUN B3SITHCS 3a MEpO Ta HamucaTd poOOTy Ha
3axuct «IIpo nyx 3akoniB». Tyt III. JI. MonTeck'e, BinOuBarouncs: B 3BUHYBaY€Hb
171€0JIOTIB a0CONIOTU3MY, CTBEPIKYE, 1m0 MeTa pobdotu «IIpo Ayx 3akoHIB» — Iie
kputuka cuctemu T.1000ca. CrpamHoi cucTteMu, ska BCl JTOOpPOYECHOCTI Ta
HEJIOJIKM CTaBUTh Yy 3aJIEKHICTh BIJ TO3UTHUBHUX 3aKOHIB, HaMararuucs
MEePEKOHATH, 110 JIFOJIU HAPOJKYIOThCS y CTaHI BITHU OJUH 13 OJHUM, 1 IO TIEPIIUA
MPUPOIHUIN 3aKOH — BiliHA BCiX MpoTH BciX. s cuctema Binkumaerbes sik CriHO3010,
ctBepmkyBaB I1I. JI. MoHTeck'e, Tak 1 BCI€IO PEINITi€I0 Ta MOPAJLIIO.

Heo0ximHo Bi3HAYUTH, IIIO0 aHAJIOT1S OyprKya3HOi aOCOMIOTUCTCHKOI TIOKTPUHU
T.T060ca 3 ¢eoganizMoM B OOTpyHTYBaHHI CHJIBHOI IIEHTPaTi30BaHOI JEpKaBU
3naBanaca L. JI. MonTeck'e oueBHIHOIO. B cuily cka3aHOro, KpuTHMKa B TpaKTaTi
«3axuct» IIpo ayx 3akoHIB» MOJITUKO-MpaBoBOi KoHuemnmii T.I'0o66ca 3 1i
OOrpyHTYBaHHSIM Jep:kaBu — JleBiagana — Oyna pa3om 3 TUM COpsIMOBaHa 1 MPOTHU
(bheoaIpHOrO eCIOTHU3MY.

Ocranni poku xuttsa L. JI. MoHTeck'e TpoOBIB y BJIacCHOMY 3aMKY,
MPOJIOBAKYIOUH CBOE YIIOOJIEHE JITEpaTypHE 3aHATTS. BiH BUPIIIMB MOTTMOUTH ACSKI
micug «IIpo myx 3akoHiB», mouyaB mmcaTu ictopito Teomopuxa OCTroTchbKOrO,
o0poOnsATH AJIA APYKYy HOTaTKM Tpo moaopoxk mo €pomi. Tpakrar «Ilpo myx
3aKOHIB» 3aBOMOBYBaB Bce Oulplle IaHyBaldbHUKIB. [loeTn mpucBsuyBaniu
. JI. MonTeck'e cBOi BipIIl, BUWIIIO JEKUIbKA KHHT, IO KOMEHTYIOTH WOTO

* Monreck'e 111. JI. TTpo ayx 3akowis. / I11. JI. MouTeck'e. O6pani TBopr. — M.: Jlymka, 1999. — 424c. ¢.8
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TpakTar. Y 3aMOK MPUXOJWIM HATOBMH TAJOMHHKIB, SIKI XOTUIM TOTOBOPHUTH 3
. JI. MonTeck'e abo xoua O6u mobayuTu Horo.

VY 1754 p. . JI. MonTteck'e BuixaB y [lapux. Ilpuunnoro tomy OyB aperr
npodecopa Jla-bomensi, skuil ogHUM 13 MEPHIMX BIJKPUTO BUCTYMHB 13 rapsiauMm
3axuctoM «lIpo myx 3akoniBy». Jla-bomenr Ha BuMoOry ¢paniry3pkoro ypsiay OyB
3aapemroBanuii B [Ipyccii, Buganuii ®panmii 1 nomimieHuid y bactumiiro sk mroanHa
noiTudHO HebnaronaiiHa. 1. JI. MoHTeck'e BBakaB CBOIM MOpaJIbHUM 00OB'SI3KOM
BupyuuTH Jla-bomens 3 6iau, Koy OTpUMaB 3BICTKY Mpo Iie. BiH mouyaB eHepriitHo
KJIOTIOTaTH 3a HEMacHOro mpodecopa 1 3 JOMOMOTOI CBOIX BIUTMBOBUX JIPY3iB
JTOOMBCS MOTO BU3BOJICHHS.

VY IMapuxi III. JI. MoHTeck'e 3acTyAuBCSl Ta 3aXBOPIB 3amajeHHsIM JiereHiB. 10
motoro 1755 p. Bim momep. Moro moxopoHm B mepksi cBsaroi JKeHep'eBnm He
BIJIPI3HSUIMCA OCOOIMBOIO ypouucTicTio, a mormia L. JI. MonTeck'e Oyna 3rogom
3aryoJieHa.
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2 OHTOJIOTTYHUI, AKCIOJIOTTYHUHN, AHTPOITOJIOT TYUHU,
THOCEOJIOTTYHUI ACHEKTH ®1JIOCO®PCHhKO-IIPABOBOI'O
BUEHHSI I11. JI. MOHTECK'€E ITPO PO3IO/ILI BJIAIN

[Tpucrymnarouun 70 aHajizy OHTOJIOT1YHOTO, aKC10JIOT1YHOTO,
AQHTPOIOJIOTTYHOTO, THOCEOJOTIYHOIO acCIeKTIB (P110COPCHKO-TIPABOBOIO BUCHHS
. JI. MonTeck'e po po3Mo/il BiaJu, 3B€PHEMO YBary untaya Ha Ty 0OCTaBUHY, 11O
Teopis po3n0J:uJIy BJIAJW — OJTHA 3 HpOBlI[HI/IX MOJIITUYHUX TTapagurM €Bp0HeI/ICI>KOFO
KOHCTI/ITyHIOHaJ'IIBMy [i renesuc nos'a3anHMil 3 BUHUKHEHHAM 6yp>1<ya3HHx TTOJTITHKO-
npaBoBux Teopid B Aurmii B XVII cromitti Ta, mepeaycim, 3 iM'am J[xona Jlokka.
Aje y aHIJICHKOTO MHCIUTENS TEOopis PO3MOAULY BIagd — 1€ BYEHHS MPO
CYIIIPSIIHICT BJIaJU B JIEp>KaBi, CTBOPEHIH CYCIIJIBHUM JIOTOBOPOM, JI€ 3aKOHO/1aBua
BJIaJla yepe3 HEoOXIIHICTh Mae OyTH BEPXOBHOIO, Ta BCS 1HIIA Biajga B 0co01 Oyib-
SKUX 4YICHIB CYCHUILCTBA BHTIKa€ 3 Hel Ta miamopsakoBaHa i. Kiacuune
dbopmyroBaHHS 1151 Teopis oTpumana B mparpsix 1. JI. MonTteck'e.

Mera ¢inocodcerko-npaBoporo BueHHs III. JI. MoHTeck'e — pO3KpUTH B XOi
bimocoPpchbKOTO TUCKYpPCY 3aKOHHM, B HaWIIMPIIOMY 3HAYE€HHI IHOTO CJIOBA —
HEOOX1JHI BIHOCHMHHU, $KI BHTIKAIOTh 13 TMPUPOJIM peYe Ta sKi JI03BOJSIOTH
3a0€3MeUYUTH MOXIJIMBICTh O€3MEeKH TPOMAJISIH Bijl CBABULISA Ta 3JI0BKUBaHb BJIaJH, a
TaKOXX 3a0€3MEUYUTH MOJITUYHY CBOOOAY T'POMAJIsH y JAepikaBi. Y OIWHAILATIN 1
JBAHAIIATIA KHUTAX TpakTaTy «[Ipo mTyX 3aKOHIBY MUCIHUTENb CIICMIAIBHO PO3TIISIAae
NUTaHHA PO TMOJITUYHY CBOOOAY 1 (OpMYNIOE CBI KOHCTUTYLIMHUI MPOEKT
NepeBIAMITYBaHHS (PPAHITY3bKOTO a0COTIOTU3MY.

[Tomituny cBoboxy L. JI. MoHTeck'e BU3Ha4Yae sIK «IIpaBo POOUTH Bce, IO
JIO3BOJICHO 3aKOHaMH. SKOM TrpoMaisHUH MIT POOUTH Te, IO MUMHU 3aKOHAMH
3a00pPOHSETHCS, TO Y HBOTO HEe 0YyJI0 6 CBOOOAM, OCKIJIBKHU TE K CaMe MOTJIM O poOUTH
1 1HIII1 FpOMaI[HHI/I>>42

3B'130K TOJITUYHOI CBOOOAM 3 TPaBOM 1 HOro peaJlbHUM 3I1HCHEHHAM
nigkpecatoetsess L. JI. MonTeck'e 1y BuU3HadeHHI CBOOOJM, JI€ BOHA
XapaKTepU3y€eThCs MO BIJHOIICHHIO JI0 TPOMaJsHUHA Ta BHUCTYIa€ sK Oe3mneka
OCTaHHBOT'0, BU3HAYyBaHa JI€I0 B JEPXKaBl CIPABEAJUBUX KPUMIHAIBHUX 3aKOHIB.
«BigomocTi mpo HaWKpany mnpaBuiia, SKUMH CIiJl KEPYBAaTUCS TPU KPUMIHATHLHOMY
CYJIOYMHCTBI, ISl JIFOJCTBA BaKIWBIiIIe 3a Bce iHmEe Yy cBiTi. Lli BimoMOCTI Bke
OTPUMaHI B JIEIKUX KpaiHaX 1 MalOTh OyTH 3aCBOEH] IHITUMU

BaxnuBo noTpuMyBaTHCd TMPUHLMKIY BIJIMOBIIHOCTI TOKapaHHS 3JI0YHHY.
Iigxoasiuu 3 no3ulii NPaBOBOiI OHTOJIOTII, Bi/I3HAYHUMO, 110 CBO00/1a, B KOHLEMII
III. JI. MonTeck'e, 3a0e3medeHa Tam, Je KPHUMIHAJbHI 3aKOHM HaKJIAJAaKl0Th
NMOKAPAaHHA BiANMOBIAHO 10 crenqu(iYHOI NPUPOAM CAMHUX 3JIO0YHHIB. Tum camum
MOKapaHHs HE 3ajie)KaTUME BiJl CBAaBULISA 1 MPUMX 3aKOHOJIABIISI Ta MepecTtaHe OyTH
HACHJILCTBOM JIIOJUHU HaJ JoauHOoro. KpiMm Toro, mmsi 3abe3nedeHHs CBOOOIU
HEOOX1TH1 1 MeBHI CyJoBI (OpMaTbHOCTI (TMpolecyalibHi TMpaBuia Ta (HopmHu) B

*2 Monreck'e I11. JI. IIpo ayx 3akomis. / I1I. JI. MonTeck'e. O6pani tBopu. — M.: [lymka, 1999. — 424c. ¢.95
* Monreck'e I11. J1.IIpo ayx 3axomis. / I1I. JI. Monreck'e. O6pani TBopi. — M.: lymka, 1999. — 424c. c.114
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TaKOMY CTYTIEHIO, 1100 BOHU CHPUSIIH LM pealti3allii 3aKOHY, HE epEeTBOPIOIOYNCH
IpU [IbOMY Ha MEPEIIKOTY.

Y onrosoriunomy koHrtekcrti, mo II. JI. MonTeck'e, cBo0OAa J0CSKHA
JIMIIIE B JIepPsKaBi, e BCi BiIHOCHHM OIOCEepPeAKOBaHiI MpaBoM. Takow AepkaBolo,
BBa)ka€ BIH, MOXKE€ OYTH TUIBKM JiepKaBa IOMIPHOTO TMpaBIiHHA — JEMOKpaTis,
apUCTOKpATIs 1 MOHAPXIsl, SIKI XapaKTepU3YIOThCs MaHyBAaHHSM 3aKOHIB. Y JIeCHOTIl
HEMae 3aKOHIB, TOOTO HEMae 1 MOJITHYHOI CBOOOIM, TaM IapIOOTh CBaBLLI 1
pabctBo. Ane 1 momipHi aepkaBu, 3a aymkoro III. JI. MoHTeck'e, MOXyTh CTaTh
JECIOTHYHUMH, SIKITIO TIPABO, K€ BU3HAYAE TOJITHIHY CBOOOAY, HE MEPEeBAKATUME
HaJ BOJICI0 MpaBuTeNiB. TakuM YMHOM, MpPaBO B TEOpli, IO PO3BUBAETHCA, € Mipa
cBoOoau. ToMy, SIKIIO B KOHCTUTYLIAX MOMIPHHUX JAepkKaB He OyayThb mependadeHi
rapanTii 3a0e3TMeUeHHs] BEPXOBEHCTBA IPaBa, SKi MEPEIIKO/KAIOTh 3JI0BKUBAHHIM
BJIAJIOI0 Ta TMOPYIICHHIO 3aKOHIB, MOJITHYHA CBOOOJAa B HUX TaKOXX BTPAYaA€THCS.
«BimoMo Bke 3a JIOCBIOM BIKiB, 11O OyJb-SIKa JIOJMHA, SIKa Ma€ BJIaJly, CXHJIbHA
3JIOBKUBATH HEIO, Ta BOHA HJE B I[bOMY HampsiMi, JOKM HE JOCATHE BU3HAUCHOI Tif
Mexi»™,

Higkpecanmo, 10 B KOHTEKCTi MPABOBOI OHTOJIOTiI BEPXOBEHCTBO MpaBa,
B koHmenuii III. JI. MonTeck'e, Mo:ke OyTH 3a0e3medyeHe JHIIE PO3MOTITIOM
BIAAM TAK, 100 BOHH «MOTIH O B3a€MHO CTPHMYBaTH OXHE OXHOro» . BiH
MPOTECTYE MPOTH OTOTOXKHEHHS CcBOOOAM 3 (dopMamH MpaBIiHHA 1, MEpeayciM, i3
JIEMOKpATI€I0: «3 OISy Ha Te, 10 B AEMOKPATISIX HapOJd, OYEBUIHO, MOXKE POOUTH
BCE, 10 X04Ye, CBOOOy MOB'S3aJIM 3 IIUM JIAJIOM, 3MIIIABIINA, TAKUM YHMHOM, BJIaJly
HApoxy 3i cBOGOI0I0 Hapoxy»' . CBOGOIAa MOXKINBA 3a OyIb-KO0i HOpMi MpaBIiHHS,
JKIIO B JepKaBl MaHye IMpPaBO, TrapaHTOBAaHE BIJ TMOPYIIEHb 3aKOHHOCTI 3a
JIOTIOMOT'OI0 PO3MOALTY BEPXOBHOI BJIaJlM Ha 3aKOHOAABYY, BUKOHABUY 1 CYJIOBY, SIKI
B3a€EMHO CTPUMYIOTh OJIHa oAHy. Po3moxin Biaau y BuenHi 1. JI. MonTeck'e mopsn
13 TIPaBOM CTa€ KPHUTEPIEM BIAMIHHOCTI (HOpPM TpaBIiHHSA. Y KOHCTUTYIISX YCiX
JIep’KaB TMIOMIPHOTO TPABJIHHS B TiM 4M 1HIIN Mipl 3aKPIMJICHO PO3MOALT BiIaau. Y
JIECTOTISIX K€ HOro Hemae. Y OUIBIIOCTI €BPOMEHCHKUX JEpKaB YCTaHOBJICHHIA
MOMIPHHI CIOCIO TpaBiiHHS, OCKUIBKH «iX TOCyAapi, MarO4yu JBI MEpPIIUX BIaIH,
HAJAI0Th CBOIM MIJJaHUM BIANPaBICHHS TPEThOi. Y TYpPOK, Ji€ Il TpH BIaAH 3'€THaHI
B 0CO0i CyJITaHa, APIOE CTPAXITIHBUI ICCIIOTHIMY .

Y konTekcti mnpaBoBoi oHrtoJgorii, III. JI. MoHTeck'e BUXOAUTH 3
NPUHIMILY PO3MOALTY MOBHOBAa)KeHb y mpoueci 31iiCHEHHS BJIaAM B JepxKaBi,
SIKifl HAIA€THCA MOJITUYHUH CeHC. «Y KOXHIN JepkaBi, — MUIIE BiH, — € TPU BUAU
BJIAJM: BJaja 3aKOHOJaBYa, Bjlajla BUKOHABYA, IO BiJa€ MUTAHHIMH MIKHAPOIHOTO
mpaBa, 1 BJIaJla BUKOHABYa, 110 BiJla€ MMUTAHHSIMU IpaBa I_II/IBiJIBHOF0>>48. [MomiOuwui
po3moAll BIaau B nodiTuyHid npaktuii cydacHux L. JI. MonTeck'e nepkaB Oyio
oueBHIHUM (akToM. [IpoTe, YCBIIOMIIOIOYM 1€, MHUCIHTEIb Y TMEpIIy Yepry
MOB'A3YBaB 1i 3 UIIMU KOHCTUTYIIT JIEpP>KaBH.

* Monreck'e I11. JI. IIpo ayx 3akomis. / I1I. JI. MonTeck'e. O6pani TBopu. — M.: Ilymka, 1999. — 424c. ¢.96
** Monreck'e I11. JI. IIpo ayx 3akomis. / III. JI. MonTeck'e. O6pani tBopu. — M.: Ilymka, 1999. — 424c. ¢.96
* Monreck'e I11. JI. IIpo ayx 3akomis. / I1I. JI. MonTeck'e. O6pani tBopu. — M.: Jlymka, 1999. — 424c. ¢.95
*" Monreck'e I11. JI. IIpo ayx 3akomis. / I1I. JI. MonTeck'e. O6pani tBopu. — M.: Ilymxa, 1999. — 424c. ¢.97
* Monteck'e 111. JI. TTpo ayx 3akowis. / I11. JI. MouTeck'e. O6pani TBopr. — M.: Jlymka, 1999. — 424c. ¢.96
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Pa3zom 3 TiM, po3Mmo/Iia BiaAM B AaHIN TeOpii — HE JUIIE MOJITHYHUN PO3MOALT
BJIaJI, 3aKpIIUICHWH B KOHCTUTYLISX, aje€ 1 PO3MOJAUT BJIaAXM MDK PI3HUMH
COIllaJJbHUMHM IIapamMu, IO BijioOpakae iX cmiBBigHomieHHsS. «Tak, y Benemii, —
MIJKPECIIOe MUCIUTENb, — Benuka paja Mae 3aKkOHOJABYy BJaay, MHOperamis —
BUKOHABUYy, a KBapaHTIi — CyJoBYy. AJie MOraHo Te, IO BCI Il pi3HI TpUOyHAIU
CKJIQJAl0ThCA 3 MOCAIOBIIIB OJTHOTO 1 TOTO ) CTaHy, BHACJHIJIOK YOTO BOHU SIBJISIOThH
cOBOFO 10 CYTI OJIHY 1 Ty X BIagy» .

Oco0/MBO BHAINMO, 110 BiJIbHA Jep:aBa, sika PO3IJISJAAETHCA HAMHU B
KOHTEKCTi mpaBoBoi oHrtoJjorii, 3a L. JI. MoHTeck'e, TeOpeTHYHO NOBHHHA
IPYHTYBATHCH Ha NPUHIMIAX PO3MOAITY BJAAH — B3a€EMHOI0 CTPUMYBaHHS
BJAM BiJ CBaBiJUIfA, PO3MOALLY BEPXOBHOI BJIAAH MiK Pi3HUMH COLiaJIbHUMH
BEpPCTBaMH CYCHiJIbLCTBA.

Po3riisiHeMo 3 mo3uiii MPaBOBOI OHTOJIOTII MPUHIUI PO3NOALLY BJIAIM,
3anponoHoBanmi III. JI. MoHnTeck'e.

BiamoBinno 1o dinocodcerko-npaBoBux — modynoB 1. JI. MonTeck'e
3aKOHOIABYA BIAja «€ JHIIE BHPAa3oM CILIbHOI BOJM IepKaBm» . i OCHOBHE
MPU3HAYEHHSI — BUSBUTH TPAaBO Ta CHOPMYIIOBATH HOTO y BUTIIAMI MMO3UTHUBHUX
3aKOHIB JIep>KaBU, OOOB'SI3KOBMX JJIsi BCiX TpomaasH. Halikpaie, BBaxkae
. JI. MonTeck'e, KOJIM 3aKOHOJIaBYa BJajJa HaJEXUTh ychboMy Hapoay. OpHak y
Takux Jepxapax, sk Dpanilis, 11e HEMOXKIMBO Yepe3 BEIUKI PO3MIpU TEpUTOPIi Ta
HasIBHICTh PI3HUX COLIAJBHUX CHJI, y TOMY YHKCHl 1 3HaTi. TOMy 3aKOHOAaBYy BIlaay
JOIIJILHO BPYUUTH 300paM MpeICTaBHUKIB HAPOY Ta 300paM 3HATHUX JIIOJICH.

BukonaBua Biaja y BUIbHIN JiepKaBl MPU3HAUYEHA J1JI BAKOHAHHS 3aKOHIB, 1110
BCTAHOBIIIOIOTHCS 3aKOHOAABUO0 Biagoto. Came y 3B'sa3ky 3 num III. JI. MonTeck'e
CTBEPIUKYE, 10 «BUKOHABYA BIIafa OOMEKEHA 3a CAMOIO CBOEIO MPHPOIOIO» . Hero
HAJUTSIETHCS, TIEPII 3a BCE, MOHAPX, OCKUIbKK JaHa «...CTOpOHA TMpaBJIiHHS, IO
Maiike 3aBXKIW BUMarae Jii IBUIKOI, Kpallle BUKOHYEThCS OJHUM, HikK GaraTbMa»°-.
BukonaBuy Biiasly MOXKYTh 3AIHCHIOBAaTH 1 1HIN OCOOW, aje TUIbKU HE UICHH
3aKOHOJIaBYMX 300piB, OCKUIBKH II€ MPU3BENI0 O 0 BTpaTH CBOOOIH.

CynoBa BIaga «...Kapa€ 3/I0YMHU Ta AO3BOJSE CYTHUKH MPHBATHHX OCION
TOAI SIK OOMJIB1 1HII TIJIKW BJIAJIU PETYJIOIOTH CIUIbHI CIPaBU JEpKaBU. Y CHIIY
IbOro cBOOOAa Ta Oe3leka TpoMaIsiH 3ajie’KaTh, IEpPII 3a BCE, BiJ YITKOTO
dbyukiionyBanHus cynoBoi Biaau. II. JI. MonTeck'e mporoHye mnepeaaTd CyAOBY
BJIaJly 0co0aM 13 HapoAy, Kl CKIMUKAIUCA O B MIpy HEOOXITHOCTI IJis 3A1HMCHEHHS
CYJIOBUX TIOBHOBakeHb. OCTaHHI HE TMOBHHHI OyTH TOB's3aHi 3 mnpodeciero,
0ararcTBOM, 3HATHICTIO. 3aBJaHHs CYJJIIB Y TOMY, 00 PIIIEHHS Ta BUPOKU 3aBXKIU
OyJiM JuIlle TOYHUM 3aCTOCYBaHHSM 3akoHy. CaMe 3Ba)karouM Ha crieuudiky 1bOoro
pony mismbHOCTi, III. JI. MoHTeck'e cTBepIXY€E, 1110 CyAOBa Biaja y BiJIOMOMY CEHCI
HE € BIaj010. ToMy B HOTO MPOEKTI BOHA HE CTPUMYETHCS JKOTHOIO 1HIIIOI BIIAJIOIO.

* Monreck'e 111. JI. IIpo ayx 3akomis. / ILI. JI. MonTeck'e. O6pani TBopu. — M.: Ilymka, 1999. — 424c. ¢.97
% Mowuteck'e I11. JI. TIpo ayx 3axomis. / I1I. JI. Monreck'e. O6pani TBopi. — M.: lymka, 1999. — 424c. ¢.98
> Mowntec'e I1I. JI. TIpo ayx 3axomis. / I1I. JI. Monteck'e. O6pani TBopi. — M.: [lymka, 1999. — 424c. ¢.100
%2 Mowuteck'e I11. JI. TIpo ayx 3axomis. / I1I. JI. Monreck'e. O6pani TBopi. — M.: lymka, 1999. — 424c. ¢.99
53 Monreck'e 111. JI. [Ipo xyx 3axomi. / I11. JI. MonTeck'e. O6pani tBopr. — M.: Jlymka, 1999. — 424c. ¢.96
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Ha BinmiHy Bin Hel 3aKOHOJAaBYa Ta BUKOHABYa BIAJH, TaKOXX MAlOYM IMPaBOBHIA
XapakTep, BCE K TaKU MOXKYTb 3JI0BKUBATH CBOIM CTaHOBHILIEM, JOITYCKATH CBaBLILIA,
[0 TPHU3BOJAWTHL M0 JiKBijamii cBoboau 1 Oesneku rpomaisH. 1106 yHuUKHYTH
noAiOHMX HeOakaHWX HACHiJKIB, BOHM MarOTh OyTH HE TIIBKH PO3JLICHI, ajie 1
HAJJICH] MPaBOM MPU3YIUHATH Ta CKACOBYBATHU PIIICHHS OJIUH OJIHOTO.

B3aeMOBIUIMB 3aKOHOIaBUOT 1 BUKOHABUOI BJIAJU TapaHTy€E peajbHICTh MpaBa,
sKe, 3peITOl0, BiI0Opakae KOMIIPOMIC BOJII Ta IHTEPECIB PI3HUX COIIaIbHUX IIapiB 1
CHJI, 1110 CTUKAIOTHCSI.

BxaxxeMo ymTadeBi Ha TOW BaXUIMBHU acCIeKT, IO HEOOXIAHICTH PO3MOILTY
BIaau, sika posrisaaeTres 111, JI. MonTeck'e y imocodchkoMy TUCKYpCl, pO3KpUBAE
MOKJIMBICTh TPUMHUPUTH BOporyroul comianbHi cuim @panmii cepenunun X VIII
CTOJITTS. 3rifHO 3 MOro KOHIEMI€I0, KOXKHA collladbHa CUjla Ma€ CBild
NPEJCTaBHUIBKUI OpraH, sIKMil Oe3mocepeHbO BHUCIOBIIOE ii I1HTEpECH 1 Mae
yacTUHY Biajau. [IpencraBHUIbKI 300pH MOKIMKAaHI BUCIOBIIIOBATH 1IHTEPECH HAPOY,
3aKOHOJIJAaBYMH KOPIYC BHCIIOBJIIOE€ 1HTEPECH 3HATI, BUKOHABYAa BjajJia — IHTEPECH
MoHapxa. Bcs Bmaga B 0co01 BIANOBIIHMX OpraHiB HAJAUIIETBCS PI3HUMH
MOBHOBAXEHHSIMHU, 3aCTOCYBaHHS SIKMX Ma€ OyTH B3a€MHO TOTO/KEHE Ta MOBHHHO
BUKJIFOYUTH TEPETBOPEHHS HAa MPABOBHUM aKT 1HTEPECIB 1 BOJII JIMIIE SIKOICh OJIHIET
BEPCTBU CYCHIbCTBA.

[TanaTu 3axkoHOaBUYOT BIaau (TIPEICTABHUIIBKI 300pH 1 3aKOHOIaBUMM KOPITYC)
3aCiJal0Th OKPEMO, a 3aKOHH YXBaJIIOIOTHCSA JIUIIE 32 B3AEMHOIO 3TOJOI0.
3akoHOAaBUl 300pU HE JIMIIE BUJAIOTH 3aKOHH, ajie 1 KOHTPOJIIOIOTh iX BUKOHAHHS
rocygapeM 1 Horo MIiHICTpaMU. 3a TOPYIICHHS 3aKOHIB MIHICTPM MOXKYTb OyTH
3a]Ty4eHl 3aKOHOJIaBUMMHU 300paMH JI0 BIANOBIAJIBHOCTI. Y CBOIO 4Yepry, BUKOHABYA
BJIaJa B 0c001 rocyiapsi CTpUMYE€ BiJl CBaBLIA 3aKOHOABYY Biady. byayun HanineHa
IpaBOM HaKJIaJaTH BETO Ha pPIIICHHS 3aKOHOAABYMX 300piB, BOHAa BCTAHOBIIIOE
perimaMeHT ix poOoTM Ta posmyckae 30opu. Ocoba MoHapxa OTOJOIIYEThCS
CBSIILIEHHOIO.

3BUYAilHO, B3a€EMHI CTPUMYIOUl TMOBHOBAKEHHS  BIIAJU, MIJAKPECIIOE
III. JI. MonTeck'e, Morsii 6 IPU3BECTH JI0 11 OE3MisITLHOCTI. AJle OCKIJTBKM He0OXiaHa
TeYis peued MPUMYCUTh BIAJy isTH, TO BOHA Oyje BUMYIIECHA JISTH MOTO/KEHO.
[Tpu upomy, 3a III. JI. MonTeck'e, rapMOHINHICTh B3a€EMO/IIT BiIaau 3a0€3MeUy€eThCS
BEPXOBEHCTBOM 3aKOHIB. JlepkaBa, B KOHTEKCTI BEPXOBEHCTBA 3aKOHIB, 3/1HCHIOE
pO3MOALT BIaAM, 1 TUM CAMHUM, peai3ye cBoi (PYHKIIIT B TpaBoBii (hopmi.

Pa3zom 3 TMM npuHUMIT BEpXOBEHCTBa IpaBa, po3kputuil 1. JI. MoHTeck'e B
TpakTaTi «[Ipo Ayx 3aKOHiB», HE 03HAYAE, 110 Y HHOTO HIETHCS PO PIBHOBATY BIIAIM.
3akoHO/aBUa BJaJa BIJICpae JIOMIHYIOUY pojib. BoHa CTBOpIOE 3aKOHHU, IO €
BHUPA30M CHUIBHOI BOJI, NMpaBa B JeprKaBi, a OOMABI 1HII BJaJM JHIIE BUKOHYIOTh
3aKOHM. IX JisJBHICTH HOCMTH Mig3akoHHMI  Xapaktep. IlpoTe,  SKIIO
. JI. MonTeck'e He TPOBOJUTH 17ICI0 PIBHOBArd BJIaJId, TO PIBHOBAra COIIAJIbBHUX
CHJI — peaJIbHO BUSABJICHUI HUM nomiTHaHuiA Pakt B ymoBax ®@pantii X VIII cromiTTs.

BkazaHi yCTaHOBKM MUCIMTENS Bi1I0OpakaroTh, y IIOMY, MOMIPHICTh HOTO
MOJIITUKO-TIPABOBOI KOHIIEMIIIi. 3aKOHOAaBYa BJaja, 10 3HAXOJIUTHCS, MEPEayCiM, y
pykax mpencraBHukiB Hapoay, y L. JI. Monrteck'e Buma 3a BukoHaBuy. CynoBa
BJIa/la TAKOXK 3aKPIIUIIOETHCA 32 MPEACTaBHUKAMHU HapoAy. TakuM YHMHOM, MOXKHA
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3poOuTH BUCHOBOK mpo Te, mo KoHmenmis III. JI. MonTeck'e, ska KOHCTpYIO€
MOXJIMBICTh ~BEPXOBEHCTBA IpaBa IUISXOM PO3MOJLIY BiaaH, OO'€KTUBHO
BUCIIOBJIIOBAJIA IHTEpeCcH OypiKyasii, [0 HAPOIKyBaJacs.

Ineomorn (paniy3pkoi aOCOMIOTHOI MOHApPXii MOB'SI3yBaM IMOXOJKCHHS
Jep:kaBu 3 OOXKECTBEHHOIO BOJICI0. BCTaHOBIIGHHS JEp)aBHOI BJaJld BOHH
TIYMAuUIu K TIPOSB NEPBUHHOTO PO3YMY B MPHUPOAHUX 3aKOHAX T'YPTOKUTKY BCIX
moned. Tum camuMm ajgentu aOCONIOTU3MY Hamarajiucs aBTOpuTeToM bora
BUIIPABAATHU 1 3MIITHUTH (PeoAaIbHO-a0COMOTUCTCHKI BITHOCUHU. BoHM 3acymkyBanu
KPUTHKY 1 IPOTECT CYNMPOTH ICHYIOUMX MOPsAKIB. SKio Biaga MmoHapxa — Big bora,
TO BCSKHHA TPOTECT CYNPOTH Hei € OOTOXYJIhCTBO, 3JI0YHMH, TpiX. SIKIIO mew CBiT
BiamrtoBanuii borom, To Takoxx Big bora HepiBHICTH 1 BIACYTHICTH CBOOOIM, SIKi
ICHYIOTB Y CBITI, TOMy HEOOXIJTHO 3 HUMH MUPHUTHCS. YacTo B MOAIOHMX KOHIISIIITISX
BJIaJla MOHapXa HaJl HApOJOM YIIO10HIOBaIacsa IPUPOJIHIN Bliajll OaThKa HaJl CHHOM.
VY Takux BUMAJKax TEOJIOT1YHA KapTHHA JOMOBHIOBAJIACS TEOPIEI0 MaTpiapXajibHOIO
MOXOJKEHHS JIEp’KaBU, 1€ B CHIIy OOKECTBEHHOTO Ta IPUPOJHOTO BUHUKHEHHS
a0COJIOTHOT BJIaJX MOHApXa Ie¥ MOJITUKO-TIPAaBOBUI CBIT OTOJIONIYBABCS PO3YMHUM,
CIpaBEJIUBUM,  CBAIICEHHUM, BIYHUM, YUM  BUIPABIOBYBAJIMCA  CBaBLLIA
a0COJIIOTHOTO MOHapXa 1 MPUTHOOJICHHS HAPOTy.

[linkpecnumo, 10 HaA BIAMIHY B TEOpi MpeACTaBHUKIB ¢paHIy3bKOi
abCOJIOTHOT MOHAapXii, MPOTPECUBHI TOJITUKO-NPABOBI BYEHHS TOTO 4Yacy
3anepevyBaid  (peoJanbHO-a0CONMIOTUCTChKI TEOPii Ta OOIPYHTOBYBAJIM T'€HE3UC
JepKaBU TPUPOJHUMH, 3E€MHUMHM MpuUuMHAMU. BoHu Oynum imeHO TmOB'sI3aHi 3
NOIIUPEHOI0 B paHHIX OypkyasHux BueHHsAX XVII — XVIII cronith KOHUEMNMIER
cycniipHOTO JoroBopy. [IpoBimHMMH TeOpeTHKaMU KOHIEIMII CYCHUJIBHOIO
noroopy Oymu I'. I'pouiit, JI. JIokk, T. '066¢, b. Cnino3a. CriibHOIO pUCOIO TEOPii
CyCHUIBHOTO J0roBOpYy Oyina ii aHTUTEOJIOTiYHA CHIpPSIMOBaHICTh. BOHa BuUBOIUIA
MOJIITUKO-TIPABOBI SIBUIIIA HE 3 OOKECTBEHHOT'O MPOMHUCIY, a 3 MPUPOIU 1 CYTHOCTI
CaMUX JIFOJEH.

Buxoasun 3 Teopii CycHibHOTO JOTOBOPY, JEp’KaBa Ta IMPaBO BUHHUKIH
BHACJIIOK YTrOAW MIX JIIOJIBMH, IO TIepedyBaau 10 JIOTOBOPY B MPUPOAHOMY CTaHI.
Y upoMmy craHi y mrojeld He OyJo TMOJITHYHOI Biajau 1 3aKOHIB, a iX IOBEIIHKa
peryiroBaiacs NpUPOTHUMH 3aKOHAMM, 110 BUTIKAIOTH 13 iX MoTped Ta inTepeciB. o
HEOOXITHOCTI CYCIHUIBHOT YroAH JIIOAU TMPUHIIUIM 4Yepe3 HEMOXKIIUBICTh TMOBHICTIO
3a0e3MeunT CBOi MPUPOPKEH1 mpaBa: Oe3neky, cBoOOAY, PIBHICTb Ta I1HIII.
Hanpuxnan, va aymky Jl. JIokka, mMeTa rpoMaasHCBKOTO CYCIUJIBCTBA IOJISATA€E B
TOMY, 00 YHHUKAaTH Ta BIJUIKOAOBYBATH TI HE3PYYHOCTI MPUPOJHOIO CTaHy, SKi
HEMHHYY€ BUHHUKAIOTh BiJl TOro, 10 KOXKHA JIOJIMHA € CYIJEI0 y CBOIM CIpaBi.
JlronuHa — po3yMHa 1CTOTa, IO YCBIJOMIIIOE CaMOCTIMHO HEOOXIJAHICTh YCTaHOBHU
Jep KaBU JIJIsl JOCSTHEHHS CIUIBHUX OJiar.

CycninpHul TOTOBIp y TaKMX BUEHHSX HE 010yielichbKuil 3amoBiT bora mroauHi,
K 11e Oys0 y BueHH1 boccroe, a pe3ynbTaT nposiBy BOJI JIFOJIEH B COIIAIIBHOMY JKHTTI.
3a cycnuIbHUM JOTOBOPOM JIOAM O0'€IHYIOTh CBOi 1HAMBIAyaJIbHI CHJIM 1 BOJIIO, YUM
3aCHOBYIOTb JIep>KaBy, OOOB'SI3KOBY JJIsl BCIX BJIaJly Ta MEpeatoTh ii CyBEpeHy, a caMi
CTalOTh MIAJAHUMH. Y 3aCHOBAHOMY JIIOJIbMU IMOJIITHYHOMY OpTaHi3Mi CyBepeH
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3000B'sI3aHUI TapaHTyBaTH MUp, TOPSAJOK Ta 1HIN Onara, a MiAJaHl TMOBHHHI
BUKOHYBATH MOTO BOJIO.

PoOasiun, 3 mo3umii NpPaBoBOI OHTOJIOTIl, BHCHOBOK NP0 TPHHIIMII
po3moaijly BJAAM 3 METOI NMOOYyJIOBH BUIbHOI JAepPKaBH, 3aNPONOHOBAHUI
III. JI. MoHTeck'e, BKakeMO 4YUTA4YeBi Ha Ty 00CTaBMHY, L0 HOro Teopisi €
Ccrpo000 mo€AHATH  Tpaauuiiiny ¢inocodiro NPUPOAHOro mpaBa Ta
AeTepMiHicTChKY ¢inocodiro.

Ha wam norsia, pis toro, mo0 ominutH mmo3uiliro camoro L. JI. MonTeck'e,
CJIIT BpaxXyBaTH, 1110 B MPoIieci TpuBajaoi poOoTH Haj «Jlyxom 3aKoHIB» BiOyBanacs
eBONIIOIIST TorsAiB muciutens. [lepmni kaurm — 3 gpyroi «IIpo 3akoHH, 110
BUTIKAIOTh OE3MOCEPENHBO 3 TPHUPOAHM ypsAmy» To BockbMy «lIpo posknamaHHs
MPUHIUIIB TPHOX BU/IIB IPABIIHHS», — HAIUCAHI 10 OI3KU B AHIJIIIO, i/l BIUIMBOM
dbimocodcbro-npaBoBoro BueHHs1 Apuctorens. HacTynmHi KHUTH, 30Kpema, JeB'daTa
«IIpo 3akoHU B iX BIJHONIICHHI O OOOPOHHOI CHJIM», HAMWCaHI MI3HIIIE, MICIs
nepeOyBaHHs B AHIIl. [7aBu, 10 BIAHOCSTHCS N0 JOCHIKEHHS NPUYMHHHUX
MOpaJibHUX (haKTOPIB, IEBHE, Oy HANTMCAH1 3HAYHO IMI3HIIIE 32 MEPIIIi.

Bigznaunmo Takox, mo B KHH31 mepiniid Tpakrtaty «lIpo myx 3akoHiB»
. JI. MonTeck'e Mae Ha yBa3i IiJl 3aKOHOM HEOOXIJTHUW B3a€EMO3B'S30K MPUPOIHUX
SIBUIIL, 3BIJICH 1 HEOOX1THICTh PO3MOALTY BIaH, JJII MOXKJIMBOCTI CTBOPEHHS BLIHHOT
nepxkasu. 3a III. JI. MoHTeck'e, 3aKOHH, y HaWIIUPIIOMY 3HAYEHHI LIOTO CJIOBA —
HEOOX1JH1 BIJHOCHHH, Kl BUTIKAIOTh 13 MpUpoau peuei. Bce, mo icHye, Mae cBOi
3akoHU. CKa3aHe BIAHOCUTKCS 1 /10 ICHYBaHHS, 1 1O BIIHOCUH P13HUX T1JIO0K BIIAJIH, K1
BU3HAYAIOTh 3aKOHU y BUIbHIN AepkaBl. 3aKOHU € 1 y OOXKECTBa, 1 y MaTepiaibHOTO
CBITY, 1 Y ICTOT, IO MAaIOTh HAJIFOJICHKUN PO3YM, 1y TBApHH, 1 Y JIFOJAUHH.

OOrpyHTOBYBaTM 3aKOH IOCWJIAHHSAM Ha Horo OOXECTBEHHY BOJIIO
. JI. MonTeck'e BBaxkae 3aiiBUM. Mu 0aurMO CBOEPIIHE YSIBJICHHS PO 3aKOH — II€
HE 30BHIIIHE PO3MOPSIPKEHHS TOTO, XTO Ma€ BJaay, a BHYTPIIIHE BU3HAYCHHS CaMoi
MPUPOIH, SIKOMY MiIKOPSIOTHCS BC1 0€3 BUHATKY 1CTOTH.

Po3risiHeMo 3 mo3uubii MPaBOBOI AHTPOMNOJIOTII JIePKABHO-NIPABOBY
koHuenuito II. JI. MoHTeck'e, BUXITHOI YCTAHOBKOK BHU3HAYUBIIN MOJI0KEHHSA
npo te, mo aaa II. JI. MoHTeck'e npupoaHe NMpaBo — 1e NpPaBo0 He PO3YMHHUX
icToT, a mpaBo cHijibHe BCIiM TBAPMHAM — 3aKOH NPUPOAU. 3AKOHM NMPHPOAH —
ne, y mepulry 4epry, 3aKkOHU (i3vuHi, sIKi 3 HE3MIHHICTIO NPOSBJISIOTHCH Y
BiIHOLLIEHHI 10 JIIOJAMHHU AIK ICTOTH (Pi3UYHOI, a2 TAKOXK i 10 TBAPHUH i POCJIHUH.

3a III. JI. MonTeck'e, MPUPOJHUI CTAH JIOJEH — 1€ MUPHE XUTTS JIIOACH B
ciM'i. BopokHeua MiX JIFOAbMU BUHHUKIJIA Ha MI3HIINIUX €Tanax pO3BUTKY JIIOJCHKOTO
T'YPTOKUTKY. Jl0 YTBOPEHHS CIMEH JIFOIM BEJIM TaKe XK KHUTTH, K 1 TBapuHU. Ha Tomy
eTari JIIoJUHA — 1CTOTa Ie 0e3po3Cy/iHa, 37aTHa JIMIIE BiA4yBaTH, aje 1 sKa Mae
MO>KJIMBOCTI PO3BUBATU CBI pO3yM. «JIt0JMHA B IPUPOTHOMY CTaHI MA€ HE CTUIBKH
3HAHHS, CKIJIBKU 3JaTHICTD mizHaHHI . Y 3B'si3Ky 3 1tuM 111, JI. MoHTeck'e Binkuaae
HasBHICTh B yMax JIOACH BpPOKEHUX 1€, a TaKoXk TBEP/HKEHHS TEOJIOTIB, IO

5 Monreck'e 111. JI. Ipo xyx 3axomis. / I1I. JI. MonTeck'e. O6pani tBopr. — M.: Jlymka, 1999. — 424c. ¢.7
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110608 10 bora Ta iHm 00OB'S3KM JItOJIEH MO BIJHOLIEHHIO 10 HHOTO € TMEPIIMMU
NPUPOIHUMU 3aKOHAMH JIFOJIEH.

3a III. JI. MoHTecK'e, epiiuM MPUPOJTHUM 3aKOHOM Jtofeit Oy mup. Jlroau B
MIPUPOTHOMY CTaH1 BITUYBAJIM JIMIIIE CBOIO CJIAOKICTh, OyJIU O0S3KUMH, OOSITUCS OJIUH
onnoro. Ha mportusary T. ['060cy, BiH BBakaB, 10 CIIOYATKYy CTpax MPUMYIIYBaB HE
Harajaatu, a, IBUIIIE, OIFTH OAWH Bif oJHOro. Jlo IMpUPOJHUX 3aKOHIB JIFOJICH
BizHocHThCs Takox y LI JI. MoHTecK'e X «IparHeHHs 3106yBatd coGi DKy»
TpetiM npupoAHUM 3aKOHOM BiH HA3MBAaB MPOXaHHS, 3BEPHEHE OJHIEIO JIIOJAUHOIO JI0
iamoi. [leit 3akoH BiB JIOJEH 10 B3a€EMHOTO CIUIKYBAaHHS OAWH 3 OMHUM. «O3HAKH
B3a€EMHOIO CTpaxy, — HlI[KpCCJIIOBaB [I. JI. MoHnTeck'e, — He3a0apoM iX 30JIM3UIM.
Hynpra Oytu caMOTHIMH 1 TIOTST, SIKUW BiT4yBaIOTh yC1 TBAPUHU JI0 TBAPUH TOTO K
pozy, CpHsuH iX 00' €I[HaHHIO>>56. YeTBepTHii MPUPOTHUNA 3aKOH MEPBICHUX JIFOJACH —
Oa)kaHHS )KUTU B CyCHUIbCTBI. BIH TakoX BIB JIOJEH 10 CHIJIKYBaHHS Ta YTBOPEHHS
ciM'i, cycminberBa, aepkaBu. 3a . JI. MoHTeck'e, «TBapuHHU, y SIKMX IHTEPECH
PO3/UICHI, 3aBXKAM IIKOJATh OJIHA OJHIN. Jlumie jgroauHa CTBOpEHA JUisl TOTO, 1100
JKUTU B CYCHUIBCTBI, Ta JIIOAM HIYOrO HE BTPAvarOTh BIJl TOTO, IO iX 1HTEpECH
poszaineni»’’. BHACTIIOK pO3IIsAy NPUPOAHHX 3aKOHIB IEPBICHOI JTIOMHMHH,
npojoBxkyroun nojemiky 3 T.['o66com, III. JI. MoHTeck'e 3p0oOMB BHCHOBOK, IIO
«MEePUIUMHU TIOYYTTSAMU y HUX OyNnu Ti MOTpeOH, sIKI BOHM Maju, a He OaxaHHsS
naHyBaTu. bakaHHs maHyBaTH 3'ABWJIOCS TUIBKH TOJl, KOJU CYCHIJIBCTBO OYJI0
CTBOPEHO, KOJIU JIesAKi 3 JIOJCH B yMOBaxX MHUPY Ta JOCTAaTKy CTald BiJ4yBaTH B
OKpPEeMHX BHWIAJKaX IepeBary po3yMy 1 TaJlaHTIB, MOYaJIA NIYKATH MOKJIUBOCTI
00epHYTH BUTOM CYCITUTEHOTO CTaHy Ha CBOIO KOPHUCTHY

3peiiToro, NpUpoAHI 3aKOHM MEPBICHUX JIOAEH 30JU3WIM iX 1 TMPUBEIU 0
yTBOpPEHHs ciMeil. Ha boMy ertari po3BUTKY JIFOAHM CTaldl PO3YMHUMH 1CTOTAMU, SIKI
MOTJIM HE TUIbKM BiguyBatu, ane 1 adctpaktHOo Muciautu. L. JI. MonTeck'e 6arato
pasiB mucaB PO JIFOACBKY MYJAPICTh, III0 CTBOpHWJIA BCi JIIOJACHKI cycniaberBa. Cim'i
30UTBITYBAIUCS 1 TIEPETBOPIOBAJIMCS HA CYCHILCTBO. [Ipo 1eii mporiec BUHUKHEHHS
MPUPOJHUM YHMHOM JIFOJICBKUX CYCIUIBCTB BIiH 3asiBISB y «llepcHIChKUX JTHCTax:
MeH1 HIKOJIM HE JOBOJMIIOCS YyTH PO3MOBY IpO IMyOJiYHE MPaBO, — CTBEPIKYBaB
bpaHIly3bKHil MHCIUTENh, 100 NpU IOMY CIIIBPOSMOBHUKH HE PO3MOYMHAIN
PETEBLHO JIOITYKYBATHUC, IK BUHUKIIO CYCITIJIBCTBO. MeHi 11e 31a€Thes cMIHUM. OT
AKOW JIOAM HE CTBOPWIM CYCIIJIBCTBA, SKOM BOHU YHHUKadd OJHE OJIHOTO 1
po3citoBaKCs B pi3HI OOKH, TO/1 ciijl OyJio O CIUTATH NPO MPUUMHY TAKOTO SBHILA 1
IIYKaTH NPUYUHY BIIUYXKEHOCTI. AJie JIOJM 3 CaMOro HAapOJKEHHS IOB'SI3aHI MIXK
cob6oro. Cun HapoauBcs 01151 6aThka 1 O HbOro 3ayuirBCs. OT BaM 1 CyCHIILCTBO
Ta MPUYUHA HOTO BUHUKHEHHS. Y CIM'SX BIJIHOIICHHS MK JFOABMH PETYJTIOBAIHACS
YCTOSIMU, 3BUYAsIMU, HOPMaMH, IO BUTIKAIOTh 13 MPUPOJHOI BJIaau OaThbKa HaJ
CMHaMU. AJie 13 3pOCTaHHSAM CiMEH 1 MEePeTBOPEHHSM iX B CYCHUIbCTBA Ha MEpIle
Miciie B peryitoBadHi moBeinku ix wieHiB 1. JI. MoHTeck'e cTaBUTh, HA IPOTUBATY
TEOpEeTUKaM TaTpiapxaidbHOi Teopii BUHUKHEHHS JEp>KaBW, HE Blaqy OaTbka Haj

% Mowuteck'e I1I. JI. TIpo ayx 3axomis. / 1. JI. Monteck'e. O6pani TBopi. — M.: [lymka, 1999. — 424c. ¢.8
% Mowuteck'e I1I. JI. TIpo ayx 3axomis. / 1. JI. Monteck'e. O6pani TBopi. — M.: [lymka, 1999. — 424c. ¢.8
%" Mowuteck'e I11. JI. TIpo ayx 3axomis. / II. JI. Monteck'e. O6pani TBopi. — M.: [lymka, 1999. — 424c. c.8
%8 Monreck'e 111. JI. IIpo xyx 3axomis. / I1I. JI. MonTeck'e. O6pani tBopr. — M.: Jlymka, 1999. — 424c. ¢.7
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CHHOM, a CIpaBeIJIMBICTb — BIIACTUBE CYCIIJIbCTBY SK COLIAIbHOMY OpraHi3Mmy
3arajbHe BIJHOIIEHHS PO3YMHHUX ICTOT.

CnpaBe/yIMBICTh HE 3aJICKHUTh BiJ JIIOACBKUX YrojJ y CYCHIIbCTBI, aie €
HEOOXITHUM aTpuOyTOM HOTO iCHYBaHHA. Y MOSICHEHHSX N0 TekcTy «Tpakrary mpo
o0oB's3km» L. JI. MoHTeck'e BkazyBaB Ha Te, 0 PO3IJISIIAI0YH CIIPABEAJIUBICTh, BIH
BBa)Ka€ ii OCHOBOIO CYCHIJIbCTBA, TOBOPUTH, SIK MPABUIIO, MPO 110 JOOPOUECHICTD 1
HOpPMY TIOBEIIHKH SK 3arajbHy. biabIIicTh A0OpOYECHOCTEH € JMIle ITPUBATHI
CTOCYHKH, aJie CIIpaBeJIMBICTh — 3arajbHe BIAHOIICHHS. BOoHa cTOCY€ThCS JNIOAMHU
B3arami. CrpaBeqIMBICTh BIAHOCUTBCS JI0 CTOCYHKIB MK YycCiMa JIIOJbMH.
CycniibcTBO HEMHHYYE 3pYHHYETHCS, SKIIO HOMy He OyIyTh BJIACTUBI Hayasia
CIIPaBEIJIUBOCTI.

Xo4a CyCHiIbCTBO MOXOAWTH NMPUPOJHUM HYHMHOM 13 CiM'l, Horo mopmanblie
ICHYBaHHSl mependayae 3rojy BCix Joaedl OyTu uineHamu cycnuiberBa. CiM'i
s0utpmmiucs, — nucap 111 JI. MoHTeck'e, — GaTbKH TTOMEPIIH, 3aIMINAI0Yd MTOOIYH1
JiHII CHIOPITHEHOCT] He3aleKHUMHU. HeoOximHo Oyiio 00'eqHATUCS 3T0I0I0 1 YHHUTH
M0 IIUBUILHOMY TIpaBy T€, 110 PaHIIle YNHWIIN IO PUPOTHOMY MPABY.

Bupas BoJi BCiX 4jieHIB CyCHUIbCTBA — HEOOXIJHA yYMOBa HMOTO ICHYBaHHS.
[II. JI. MoHTecK'e 3 BEJIMKUM 3aXOIUICHHSIM OMKUCYBAaB yCTO1, 3BUYal, 3aKOHU JIFOAEH B
CYCIIUJIbCTBI, JI¢ 1€ ICHyBaja 3rojla BOJII BCIX Moro uwieHiB. BiH igeani3yBaB
CYCNUJIIbCTBO  JIPEBHIX TE€pPMaHIlIB, HAa3UBAIOYM iX «HAIIMMHU  OaThbKamMmy.
[II. JI. MoHTeck'e mucaB Npo CYCHIIBCTBO IPEBHIX TE€PMAHIIB, KaXydd, IO HOMY
noj00arThcsd NEPBICHI YacH, LSl MPOCTOTa YCTOIB, HAIBHICTb MPUPOIU, SKY BIH
3HAXOAMTh JIMIIE TaM, 1 $KOI HEMae Temep y CBITI y IMOJITHYHUX HAPOJIIB.
. JI. MoHTeck'e mucaB mpo Te, O JOOUTh 0auuTH B JIOASX JOOPOUYECHOCTI, SIKI
CydyacHe MOMYy BUXOBAaHHsS Ta peiris Oulbllie HE HAIUXal0Th, a BaAu 3HIXKEHOCTI Ta
PO3KOIIIl HE JI03BOJISIIOTH iX HaOyTu. S mro0mt0 0auuTu KOpOJs CUIBHOTO, —
CTBEp/KyBaB  (paHIly3pkuil (diocod, HAUMYKHIIIOTO cepel JIoAeH, SKUN
BIJIPI3HSIETHCS Bl CBOIX MiJTAHUX JIUIIE y OO0 Ta paji, a 1Mo3a TUM 3JTUBAETHCA 3
HUMU. Ajie OUTBIIICTh JIIOACH pO3yMIIOTH JIMIIE CBIA BIK: €BPOIEENh OOpa’Ka€ThCs
OPOCTUMH YCTOSIMM TepOIYHHMX YaciB Tak caMo, fK aziaT — ycrosimMu €Bponu. Y
repoivyHi yacu, BBaKaB MUCIIHUTENb, Cepe] JoJIel 30epiranacst €IHICTh iX Bojii. Bonu
nouyBaju cebe €IuHOI0 CiM'€to, OyJu PIBHI Ta BUIBHI, )KWJIM B JOCTATKY, a CEpell
YJICHIB CYCIJIbCTBA HE OYJIO 111€ MAHOBHX BiJIMIHHOCTEH.

3a HallUM TMEpPEeKOHaHHAM, y cycminbcTBl repoiunux yacis L. JI. Monrteck'e
0auuB JOKJIACOBE CYyCHIIBCTBO 13 3a4aTKaMU JIEPKaBHOI BJIAJIA Y BUTJISA/Il IHCTUTYTIB
BOX]IS1, pajivi, HAPOHOTO 310paHHS.

Ile cycninbCTBO TepOIYHMX YaciB Ha TMEBHOMY €Tall CBOrO PO3BUTKY
3MIHWJIOCA. Y HBbOMY 3'SIBUJTMCS BEJIMKI MailHOB1 BIIMIHHOCTI MIX JIFOAbMU, pO30paTH,
BiifHa BCIX 13 ycimMa. €JHaHHS BOJII 3HUKJIO. THUM caMHM CYCIUJIbCTBO F'€pOIYHUX YaCIB
MEePEePOCio B CYCHUIBCTBO IHIIOTO POJY, NI JIOIU «BTPAdalOTh YCBIJOMJICHHSI CBOET
c1abKoCTi, PIBHICTH, IO ICHYBajga MK HUMH, 3HUKA€E, Ta TOYMHAETHCS BiliHa» .
OnHi€l0 3 TOJOBHUX MPHUYMH TOSBH arpeCHBHOCTI Y JIIOJIed HOBOI'O CYCHUIBLCTBA

% Monreck'e 111. JI. Ipo xyx 3axomis. / I11. JI. MonTeck'e. O6pani tBopr. — M.: Jlymka, 1999. — 424c. ¢.8
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1. JI. MoHTeck'e Ha3uBaB KOPUCIUBI IHTEPECH, MOB'A3aHI 13 CIPOOaMH IEIKUX 3 HUX
«OBEPHYTH Ha CBOIO KOPUCTH FOJIOBHI BUTOH [HOTO CYCIILIBCTBaY .

3aranpHa BiHAa JIOJEH OJIMH 3 OJHUM TOCTaBWJIa CYCHUIBCTBO MEpPEN
nuiaeMoro: abo 3arMHyTH B MPOTUPIUYAX, ab0 CTaTd JAepKaBHO-OPraHI30BaHUM
CYyCHIILCTBOM. Y IIbOMY CYCHIJIBCTBI 00'€THAIOTHCS HE JIMIIE BOJIS, ajie 1 CHUJIM BCIX
HOro 4JIeHIB, a CTOCYHKHM MDK JIIOJAbMH PEryJIIOBaTUMYThCS, MEPEAYCIM,
MO3UTUBHUMH 3aKOHAMH, BUKOHAHHS SIKUX CTaHE OOOB'SI3KOBUM JUIsl BCIX TPOMAJISH
JEp’KaBH, OCKITBKH YpSAI OTPUMAE MOXKIUBICTH CHJIOI0 3MYCHTH TIOPYIITHHKIB
BUKOHYBaTH 3aKOHH. THM CaMHM CYCHUIbCTBO MIEPETBOPUIIOCS HA JIEPIKABY.

Jlep>xaBa 3a HEOOXITHOCTI 3'SBISIETHCS TOJI, KOJW CTaH BIMHM, IO BUHUK Y
CYCIIUJIbCTBI, HE MOXe OyTH TpUNUHEHUN O€3 HaCWIbCTBA. Y 3B'SI3KYy 3 IIHM
HEOOX1/THO BIJ3HAYUTH HAABHICTH neBHOTO peanizmy y L. JI. MoHTeck'e B po3yMiHHI
BUHHUKHEHHSI JIEpXKaBU, 11 CIIIBBIJIHOIICHHS 13 CYCHNUIbCTBOM. bayauu MEpBUHHICTH
CYCIUJIbCTBA MO BIJIHOMICHHIO JI0 JI€p’KaBH, BIH THM CaMUM TIependadyaB OKpeMi
MaTepiaxiCTUYHI MOJO0KEHHS PO MOXOHKEHHS 1 CYTHICTh JIEP>KaBH.

Xoya TMOCTaHHS JEp>KaBU BHTIKA€ 13 CTaHy BOPOXKHEYl, MOro HasBHICTh
nepeadayae 3roJy BCiX JIOJEH CTaTH TPOMaJIsTHAMH JiepKaBU. Y CBOIO Yepry, yroja
po yTBopeHHs AeprkaBu y BueHHi [11. JI. MoHTeck'e He TOBUIbHA, @ OTIOCEPEIKOBAaHA
JIEI0 PI3HUX YMHHHKIB CYCHIIBHOTO PO3BUTKY, KOHIIEHTPOBAaHUM BHUPA30M SIKUX OYB
nyx Hapony. Y «Tpakrari npo oGoB's3ku» L. JI. MoHTeck'e mucaB mpo Te, IO
BUIAJIOK 1 PO3BUTOK JyXy THX, XTO HOro BCTAaHOBUB, BU3HAUWUIU PI3HI (OpMH
IIpaBJIiHHA: BCl BOHU OYJIM XOPOIl, TOMY 110 OYyJM BOJIEIO BCiX, XTO JOMOBJIABCS. Y
«Po3ayMax mpo NpUYMHU BeJWYl Ta MaJIHHA PUMIISIH» L0 TOYKY 30py BIH
M1JKPECTIOBAB 3 HOBOKO CUJIOK0, TOBOPSIYM PO T€, IO Y KOKHOI Hallll ICHY€E CIUIbHUMA
IyX, Ha SIKOMY 3acHOBaHa 1 cama Biaja. Komu Biaga xode oOpa3uTH mei 1yx, BOHA
HAIITOBXYEThCS Ha caMmy ce0e 1 HeMHHyYe 3ymnuHseTbes. Y TpaktaTi «lIpo myx
3aKOHIB» CHIBBIIHOIIEHHS yXy Hallli 1 JEep>KaBU aHAI3YEThCA Ha BEIUYE3HOMY
1ICTOpUYHOMY Matepiaiai Ta poOUTHCS BHCHOBOK MPO Te, IO KOXHA JiepkKaBa €
BUPXEHHSAM CIIIBHOTO AyXy Hali. Tak, MOXOMKEHHS (QpaHIy3bKO1 JepKaBu
. JI. MonTeck'e MOB'sI3yBaB 13 JI€I0 TyXy T€PMAHCHKUX TUIEMEH, SIKU BU3HAYaBCS
(dbakTopamMu CyCIUIBHOTO KUTTS IOTO HAPOTY.

[linxogsum 3  TO3MINI  HPaBOBOi  aHTPOIOJOrii, BiA3HAYMMO  TOH
HaliBaxnuBimuik acnekt, 1mo . JI. MoHTeck'e TakoK MO-HOBOMY TPAKTY€E 3MICT
CYCIIiIBHOTO JIOTOBOPY MiK HAPOJOM i MPaBUTENAMH. FOro MOmepeHUKN Po3yMiTH
el OTOBIp SK yroiy, € BU3HAYAIOThCS B3a€MHI MpaBa Ta O0OB'SI3KM CTOPIH, MICIIA
4YOro HapoJ HE Mae€ MpaBa 3MIHUTH Oe€3 3roJu MNpaBUTENIB (OpMYy MpaBIIHHS Ta
yMOBH JIoroBOpy. ¥ (inocodcbro-mipaBosiit konuemniii L. JI. MonTeck'e cycniabHuM
JIOTOBIp € HE YrofOl0, a JHUIIEe BPYYEHHS HApOJOM BIATU MPABHUTEISAM, J€ HAPO.
JMIIe JAelieTye CBOIO Biaay. BiH Mae mpaBo Oe3 3roau mpaBUTENIB 3MIHUTH (PopMy
MPaBJIIHHS, SKIIO Ti 3J0BXHBAIOTh OTPUMAHOIO BJIAJIOI0 Ta MPABJISATH TUPAHIYHO. Y
tpakTtati «Jlymxu» III. JI. MonTeck'e Bka3zyBaB Ta Toil ¢axkt, mo I'. 'poriit roBopus
PO MOBCTaHHS IMiIJTAHUX TPOTHU TOCYAaps, K Take, 1[0 HE Ma€ 3aKOHHOI MiJCTaBH.
. JI. MonTeck'e moa€e 10 1bOTO, 0 HE MOXKE MaTH MiCIl€ OJTHOCTOPOHHIH JOTOBID,
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y TOMY BHUMAJAKY, SIKIIO TOCYAapeBi JAaOTh yce, HE OTPUMYIOYH HIUOTO. Y IHOMY
BUMAJKY OJIHA 3 JIBOX CTOPiH Oyya O Ti€l0 CTOPOHOIO, sika O JIMIIE OJHA CyAHJIa MPO
B3a€EMHY Yroay. Y TakoMmy pasi L€l JOoToBip pyHHYEThCs 3a npupomoro. [lle Oinpmriii
kpututi L. JI. MonTeck'e mignaBaB BueHHs1 T.['000ca, 3rigHO 3 SKUM JIOAU TIPH
YKJIQJIeHH1 JJOTOBOPY 3 IIPaBUTEIISIMHU BIAMOBUJIMCS BiJl YCIX CBOIX IIpaB, OKpIM Mpasa
Ha KUTTSL.

3 YNEeBHEHICTIO MOXKHA CTBEp/KYBaTU MpO Te, M0 3 MO3MUil NMPaBOBOI
anTponouorii y suerni I11. JI. MonTeck'e 3roma Mi>k HapOJOM 1 TOCYJapeM € aKTOM
yXBaJICHHS OCHOBHUX 3aKOHIB JEp:KaBH, SIKI BITHOCATHCS HE JO LUBUIBHOTO, a 0
nyOniyHOTO TmpaBa. lxes mpaBmiHHA 3aKOHIB, a HE JoJeHd, Oyna MoKJaaeHa
MUCJIUTEJIEM B OCHOBY YrOoJHM Hapoay 3 mpaButTeiasMu. [lopymieHHS muX 3aKOHIB
HaJa€ TPABO HAPOAY Ha IOBCTaHHSI NPOTH cBaBiuia mpasuteniB. CyBepeH, 3a
. JI. MoHTeck'e, TOBUHEH MIJAKOPATUCA HE TUIBKM MPUPOJHUM 3aKOHAM, ajie 1
MO3UTHUBHUM 3aKOHaM CBO€1 KpaiHu. BiH — He cy0'eKT mpupoHOTo mpaBa, a cy0'eKT
MO3UTHUBHUX 3aKOHIB JIEP>KaBH 1 3000B's13aHUI BUKOHYBAaTU BOJIIO TPOMAJISH, BTIJICHY
B 3akoHax. Jlyisg 1. JI. MoHTeck'e iHTepecH Jiep>kaBH 1 11 TpOMajisiH BUIIIL 32 1HTEpecU
rocyaapsa. Bimomi mo3utuBHi BucinoBmtoBaHHs III. JI. MoHTeck'e mpo aHTIIHCHKY
Oyp Kya3HY PEBOJIIOIIIIO, SIKa BCTAHOBHIIA B AHTIIIT 0OMEXXEHY MOHAPXIFO.

[Tinxoasum came 3 MO3MIII MPaBOBOI AHTPOMOJIOTii, IO PO3rILAae OYTTS
JIOJJMHU B TPABOBOMY IOJI HAa BCIX CTaAisiX PO3BUTKY LBOrO OYTTS, BiJ CTaaii
apxaiyHuX JO0 CTallid CyyacHUX, MOKHa cTBepmxkyBatu, mo . JI. MonTteck'e
3amepedyBaB PEBOJIONII B KOHCTUTYIIMHUX JepkaBax, JIe TaHy€ 3aKOH Haj BOJICIO
IpaBUTENIB 1 MiJJIaHuX. BiH 10MyCKaB MOKIIMBICTh PEBOJIIOLIM B JiepKaBax CBaBLILIA
— JIECTIOTUYHMX JIepXaBax, Ha sKI Tak Oyna cxoxka (paHily3bka abCOJIIOTHUCTChKa
nepxkana nepioi nmosioBuHu X VIII cromiTTs.

HasBHIiCTh y nep:KaBHO-OPraHi30BaHOMY CYCIJIBCTBI NpaBa — HaWBaXKJIMBIIIA
O3HAKa, SKa BIAPI3HAE JAEpkKaBy BiJl IHIIMX IMAa0IIB PO3BUTKY (HOPM JIHOJCHKOTO
ryproxkutky. II. JI. MoHTeck'e 4acTo CTBEp/KyBaB, IO JIepkKaBa € CyCHIIbCTBO, B
SKOMY 1ICHYIOTh 3aKOHHU. BiH Ha3uBaB i1 BEIMKOIO CIM'€I0, IO OXOILIIOE OKpeMi CiM'i,
JIe CTOCYHKH MIX JIFOJIbMU PETYJIOIOTHCS, MEePEAYyCiM, TO3UTUBHUMH 3aKOHAMU. «SIK
xuteni mianetu, — nucap L. JI. MonTeck'e, — po3Mipu siIKOi pOOISITH HEOOX1THUM
ICHYBaHHS Ha Hiil 06araTb0X pi3HUX HAPOJIB, JIIOAM MAIOTh 3aKOHHU, [0 BU3HAYAIOTH
BIJIHOCHHU MK IIUMH HapojJaMu: II¢ MKHApOJHE IpaBo. SIK 1CTOTH, IO KUBYTH Y
CYCIUJIbCTBI, ICHYBaHHS $IKOTO NOTpe0ye OXOpOHM, BOHHU MAalOTh 3aKOHHM, IO
BU3HAYAIOTh BIJIHOCHHU MIXK ITPABUTEIISIMUA Ta KEPOBAHUMH: 1€ TIPABO MOJIITHYHE. € Y
HUX II¢ 3aKOHHW, SKUMH BHU3HAYAIOTHCS CTOCYHKH BCIX TPOMAJISTH MiX COOOO: IIe
MpaBo I_II/IBiJ'IBHe»Gl.

[lo3uTuBHI 3aKOHM HApOMIB, IO YTBOPWIM JI€pKaBU, BU3HAYAIOTH 1
3a0e3reuyloTh OCHOBHI Ojara B cycnuibcTBl. «[lomiOHO a0 TOro, SIK JIFOAU
BIJIMOBHJIMCS BiJT IPUPOIHOI HE3AJICIKHOCTI, 00 >KUTH i IMOJITHYHUMH 3aKOHAMH,
BOHH BIIMOBMJIMCS 1 BiJI IPHPOIHOI CIUJIBHOCTI MaiiHa, 00 JKUTH i IIUBIILHUMH
3akoHamu. llepmri 3 WX 3aKOHIB HANalOTh iM CBOOOAY, 1HINI — BIACHICTHY, —
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nigkpecaoBas 1. JI. Momnreck'e®. Tonosne 3aBJAHHS JE€P)KaBU — CUJIOK0 3MYCUTHU
OKpPEMHX YJIECHIB CYCIUJIbCTBA BUKOHYBATH 3aKOHH, SIKI BUPaXKalOTh CIJIbHE 0OJaro,
MPUMUPHUTH COIliajIbHI TPOTUPIYYS, CTaH BIMHU JIFOJEH OJWH 3 OJIHUM 1 HAllpaBUTH
O00poThOy MK JIIOABMU B 3aKOHHE pycio. Y JpeBHIX (paHKIB, BiIMIYaB
III. JI. MonTeck'e, Oyyio 6araTo BO€H MDK COOOI0 uUepe3 BOMBCTBA, KpaJaiKKH abo
3HEeBaru. 3rofioM 3BUYai Ield OyB BHMJIO3MIHEHMWH, 1 BIMHM LbOro poay Oyiu
H1IOPAIKOBaHI IEBHUM IpaBUJIaM: BOHH 3/IIHCHIOBAIIUCS 32 PO3MOPSIKEHHSM 1 Ii]T
HaTJISIOM BJIJH, IO OyJi0, 3BUYAiiHO, KpaIrie HeOOMEKEHOTO0 CBaBULIS B 3aBIaHHI
IITKOIW OJTUH OJTHOMY)»

Posrnsnatoun tpakratu 1I. JI. MoHTeck'e B aHTPOIOJIOTIYHOMY KOHTEKCTI,
BiJI3HAYMMO, IO 3a HOTO AYMKH, Ha ypsAJax JISKUTH OOOB'I30K rapaHTyBaTH BCIM
HigIaHIM JepKaBu 3axucT iX 3akoHHUX iHTepeciB. III. JI. MoHTeck'e KpUTHKYE
CXBAJFOBaHY a0COJIFOTHCTCHKOIO IEPKABOIO 1 KATOIHUIILKOIO IIEPKBOIO CUCTEMY OTIIKA
O17HUX, 10 BHUTIKA€ HE BIJ ypsAy, a BiJ INPUBATHUX OCIO, BBa)KAIOUM I MPSIMUM
000B'A3KOM JiepkaBu. « MUIIOCTHHS, IO MOJAETHCSA BiJ Yacy JI0 4acy >KeOpakoBi,
nucaB [II. JI. Monteck'e B TpakTtati «[Ipo myx 3akoHiB», 30BCIM HE BHYEPIIYE
000B'sI3KIB 13 OOKY Jep)KaBU: Ha HIM JIGKUTHh O0OB'SI30K 3a0€3MEUUTH BCIX TPOMAJISH
HEOOXITHUMHU 3aCO0aMU JIJISl KUTTS: 1KEI0, MPUCTOMHUM OJSITOM, TAKHUM JOCTaTKOM
KUTTS, KUl HE IMIKOAMTB iX 310poB'to»®. IIpH IbOMY OCHOBHHM IPOBiIHHM
MPUHITUIIOM JISUIBHOCTI JEp)KaBU BiH Ha3WBae 0Jlaro HApoay, SKE «€ BEPXOBHHIA
3aKOH»

VY aHTpOMOJOTIYHOMY KOHTEKCTI MPAaBOBHM MiAXIJ OO BUBYEHHS TEHE3HCY,
CYTHOCTI 1 3aBiaHb nepkaBu npusenu L. JI. MoHTeck'e 10 BUCHOBKY IMpO Te€, IO
JepkaBa SIK 1HCTUTYT CIIpaBe/JIMBa 3a NMpupoaor. HecripaBennmBocTi, CBaBULISA, SIK1
BiH 0auyuB B 1CTOPIi, BJIACTUBI HE JEprKaBl B3aralji, a ii MocagoBUM 0cobam 1 ypsiaam,
AKUM TiJJaHl HE MPOTHUIIOTh YCIIIIHO B CHIIy XapaKTepHUX OCOOJMBOCTEH IX
cuimbHoro  ayxy. Il JI. Monrteck'e mmcaB: «JlepkaBa He Moxke OyTH
HECITPaBeUIMBOIO, HE MAIOUU Yy CBOEMY PO3MOPSKEHHI PYK, 32 IOMMOMOTOIO SIKUX IIi
HECIIPaBENIMBOCTI 3I1MCHIOIOTHCSA. AJie HEMOXJIMBO JONMYCTUTH, IIO0 Il PYKH HE
noxbanu 1 mpo camux cebe, TOMy pO3KpaJaHHs JACp)KaBHOI CKapOHUINl CTae€ B
Jiep)KaBax JIECIHOTUYHUX SBUIIEM HpHpOI[HI/IM»GG. [I. JI. MonTeck'e  po3pi3Hse
JIEp’KaBy AK COIO3 TPOMAJISIH Ta JIepKaBy SIK CYKYIHICTh MOCaAoBIlB. «CyCcHiabCTBO
HE MOXKE iCHYBATH 0€3 ypsLy», — HCaB BiH''. Y CBIT/i LbOTO PO3PI3HEHHS B YPSLY
3'SIBIISIETHCSI MOXJIMBICTh BUKOPUCTATU CIUIBHY CHIIY JEpPKaBU: apMilto, MOJIIII0 Y
CBOIX KOPUCIMBUX LUIAX 1 THUM CAaMHM TMEPEKPYTUTH CYTHICTh JIepKaBU SK
CIPABEIJIMBOTO 1HCTHTYTY, IO BUCJOBIIOE 1 3aXWINaEe 3arajbHe Ojaro. Y Takmx
BUIAJIKaX MPABUTENI 13 CIYT TPOMAJSH JIep>KaBU NMEPETBOPIOIOTHCA Ha iX MaHIB, a
cami rpoMaJiiHM BTpavyaroTh CBOi HEBIJ'€MHI ITpaBa Ha CBOOOY, PIBHICTh, BJIACHICTH 1
CTal0Th pabaMu MPaBUTEIIB, SIK 11€ MAJIO MICII€ B ICCIOTUYHUX JIEpKaBaXx.
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Jlume mixxoasium camMe 3 MO3MIII NMPABOBOI AHTPONOJIOTii, MOKHA
3pO3yMiTH, YOMY OCHOBHY YyBary y BueHHi nmpo aepxkaBy III. JI. MoHnTeck'e
NpUaIMB npodjemaM ¢opM mNpaBidiHHA Ta po3nogiay Baaau. BiH po3srisnas
CBaBLUIS 1 3JI0, IO ICHYBaJlkd B iCTOpii JeprKaB, HE SK CYTHICHI XapaKTEPHUCTUKH
JepKaBU, a K pe3yJbTarT iX TMEpeKpydeHHs MpaBUTEISIMU. SKUM CHocoOoM
KOHTPOJIIOBAaTH TPABUTENIB 1 3MYCUTH iX BUKOHYBATH 3arajlbHO3HAUYIIl 3aBJIaHHS,
IO BHUTIKAIOTh 13 CIPaBEUIMBOI CYTHOCTI JEp>KaBU — OCHOBHA TeMa MOJAJBIINX
mipkyBasb I11. JI. MoHTeck'e mpo aeprkaBy Ta Mpago.

Hecnotist sk ¢dopma TpaBIiHHA HE BHUCIIOBIIOE IHTEPECIB HaIli 1 Mae
JeCTpYKTUBHUHN Xapaktep. Ha mpoTuBary necnotuyHoMy oOpa3y MpaBiiHHS 3 HOTO
ceaBuuraM L. JI. MonTeck'e BucyHyB racno: «lIpaBmiHHS 3aKOHIB, a HE JIOJEH»!
1. JI. MoHTeck'e HEOJHOPA30BO 3BEpTaBcs 10 MpoOiemu (opM TMpaBiiHHSI Ta
OOTpyHTYBaHHs Taciia MPOCBITHUKIB.

Bkaxkemo uuTaudeBi Ha Ty oOcraBuny, mo III. JI. MoHTeck'e € mepmum
aHTPOMNOJIOTOM-NIPaBo3HaBueM enoxu IIpocBiTHUITBA.

Ineitne HoBaTopcetBo LI, JI. MoHTecK'e, SIK OJTHOTO 3 TMIPOCBITHHKIB, JO3BOJIMJIO
HaJ[aJli CTBOPUTH AHTPOIOJIOTIYHUIN MPOEKT, SIKUW, OyIydd 3BEpHEHUM Yy MailOyTHE,
nepeadoavas:

1) CTBOpPEHHsS MNPHUHIIMIIOBO HOBUX JIOCHIJHHMIBKMX KOHIICIIIH, MOYNHAKOYN 3
KOHIIETIIIi camMoi JIIOANHU, SIKa PO3TJISAA€ThCSl HE JIUIIE B SIKOCTI cy0'ekTa, ajie i
00'eKkTa 3HAHHS;

2) OTpUMaHHSI 3HAaHHS PO JIIOJUHY HE TUTLKA Ha OCHOBI peduiekcii, ajie i Ha OCHOBI
CIIOCTEPEIKEHH 3a 11 JKUTTAM, 3a IIEBHUMH [apaMeTpamu 1i KOHKPETHOI'O
ICHyBaHH$ (BKJIFOUYAIOUH MPABOBE 1 MOMITHYHE OYTTA);

3) BU3HAHHSA IpaBa Ha BIAMIHHICTH B SIKOCTI OJHOTO 3 OCHOBHHUX IIpaB JIFOJWHHU
HEe3aJIeXKHO BiJ] TOTO, M1 IKUMU IIIUPOTAMHU BOHA HAPOAMIIACS 1 )KUBE;

4) 3MiHa METOJOJIOTIi CIIOCTEPEIKEHHSI Ha KOPUCTh BKIIOYCHOTO CIOCTEPEKECHHS Ta
aHami3y COIllyMy Ha KOPUCTh TIOPIBHSUIBHOTO BHBUYEHHS PI3HUX CHCTEM
JKUTTEIISUILHOCTI JIFOUHHA.

Higxoasiuu 3 mo3uuii MpPaBoOBOiI THOceoJIOTii 10 (isiocoPpchbKko-IPaBOBOI
KOHUenuii (paHy3bKOro MHCIHUTEIsl, BKaKeMO 4YHMTayeBi, W0 B eNOXy
IIpocBiTHunTrBa B npausx II. JI. MonTeck'e BUeHHs1 mpo ¢opmMH NpaBJIiHHA
OTPUMAJI0O SIKHAWNOBHIILY Po3podKy i cucremaru3auito. III. JI. MonTeck'e
CKOPHCTABCs CBOIMH TPOTPECHBHUMHU METOJAMU TIi3HAHHS JCpXKaBU Ta TpaBa, II0
JIO3BOJIIIO MOMY 3pOOMTH HOBUM KpPOK y BHpILIEHHI 11€i MpoOJeMu Ta 1CTOTHO
JIONMOBHUTH KJIACUYHY, 110 e Bi ApucToTens, Kiacudikaiio ¢opM mpaBIiHHS.

VY BuenHi III. JI. MonTteck'e popMu mpaBiiHHS, TEpII 3a BCE, AUIATHCS HE 3a
KUIBKICTIO OC10, SIKUM Bpy4Y€Ha Jep>KaBHa BJa/ia, a 3a XapaKTepoM MOJITUYHUX Ta
IHITUX BIJIHOCHH — M1 MPABUTEIISIMU 1 KEPOBAHUMH, JI€ 3HAYHE MICIIC TIPUALIIETHCS
paBOBOMY O(OPMIICHHIO TIOJIITUYHUX BiJHOCHH.

[Tinkpecnmumo, 1m0 3 mo3uilli mpaBoBoi rHoceosorii, y III. JI. MonTeck'e
BIIEpIIIE B 1ICTOPIl TOJITUKO-TIPABOBUX BUYEHb MPOCTEKYETHCA TICHHM 3B'SI30K
MOJIITUYHUX 1 IPABOBUX SIBUII Y COLIIAJIbBHOMY UTTI Jitojiel. Mae Belmke 3HauU€HHs B
xkonuentii 1. JI. MonTeck'e #ioro anami3 ¢opM MpaBiiHHA B iX CHiBBIJHOIIEHHI 3
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PI3HUMHU YUHHUKAaMHU CYCHUIBHOTO PO3BUTKY, J€ TOMY a00 1HIIOMY CYCIUJIBCTBY 3a
HEO0OX1THOCT1 MO’K€ BIJIIOBIJIATH JIKIIIE IKa-HEOYAb 0/IHA 3 (OPM IPaBIIiHHS.

Jns  xnacudikamii  dopm mnpasminag L. JI. MonTeck'e BuUKOpHCTaB JBa
NOHATTS: NpUpOAA TMpaBiiHHA Ta nOpuHmun npaBiiHHa. [Ilo  posywmis
III. JI. MonTecK’€e mij MPUPOI0I0 TIPaBIIIHHS — 1€ JIOTETep CIpHE MUTAHHS B 1CTOPIT
MOJIITUYHUX 1 MPABOBUX BUEHb, OCKUIbKU caM L. JI. MoHTeck’ € 4iTKOro BU3HAUYCHHSI
MOHATTS MPUPOJU TpaBiiHHA He nae. Och 4OMy J€sKi JOCHIAHUKU LIEW KpUTepii
BIIMIHHOCTI (OpM TpaBliHHSA BHUBOJATH 13 Bu3HaueHb L. JI. MonTteck’e oOpa3iB
npaBiiHHA B TpakTaTi «lIpo nyx 3akoHiBy», e BiH MucaB: «S mpumyckawo Tpu
BU3HAuUEHHS, a00, MpaBUJIbHIIIE, TPU (PAKTH: «pecHyOiKaHChbKE MPAaBIIiHHA — 1€ T€,
3a SIKOr0 BEPXOBHA BIaJia 3HAXOJUTHCSA B pykKax ab0 BChOro Hapoidy, abo YacTHHH
foro;, MOHapXiyHe — 3a SKOTrO YNpaBis€e OJHA JIIOJWHA, ale 3a JIOMOMOTOIO
BCTAHOBJICHUX HE3MIHHUX 3aKOHIB; TOJI SK B JIECHIOTMYHOMY BCE 1032 BCSKUMU
3aKOHAMH Ta IIPABHIIAMU PyXa€ThCsl BOJICIO i CBABLIIAM OfHiel 0cobm» ™,

3a Takoro MiaXoAy 0 PO3yMiHHS MPUPOAH (HOPMU MPaBIIHHS 3aJIULIAIOTHCS
HeBusicHeHUMU Oararto acnektiB BueHHs L. JI. MonTeck’e. Tak, K10 po3yMIiTH Mij
MPUPOOI0 TPABJIIHHS JIMIIE KUIBKICTh OCiO, 10 YTPUMYIOTh BEPXOBHY BIIany, TO
HE3pO3YMLJIO, IKUM YMHOM BiH BCE K TaKd PO3MEKOBYBAB 3a MPHUPOJIOIO MPABIIHHSA
MOHApXil0 1 JECHoTilo, B SKUX BIaJa 3HAXOAUThCA y oOjaHIEi ocobu. Cam
. JI. MoHTecK’ € MIIKPECTIOBaB CXOXICTh MK MMM (pOpMaMH TMPaBIIHHS, ajieé B
TOW ’K€ Yac yKa3zyBaB, IO «...y IIUX JBOX BHUAAX MPABIIHHA XapakTep MOKOpHU
HEO[HAKOBHI» .

3a HallUM MEpPEeKOHaHHSAM, Npupona 1 GopMa mHpaBiaiHHA — OUIBII MICTKI
KaTeropii, HiXK MOHSTTS, SIK€ BUBOJMUTHCS BiJ KUIBKOCTI MaHyrouux oci0. [Ipupona
NpaBJIiHHSA BUPaXa€ CyThb BIJHOCHMH MK MpPaBUTEISAIMU 1 KEPOBAaHUMHU B PI3HUX
dopmax npasiniHHd. Lle cBoepigHa «mpupona peyei», BHYTPILIHS 3aKOHOMIPHICTb
KOXHOT ()OpMHU TIPaBIIIHHS.

[limxonsauun 3 THOCEOJIOTIYHOI TOo3ullli 70 (H1I0COPCHKO-TIPAaBOBOTO BUYCHHS
. JI. MonTeck €, BiI3HAYMMO, 1110 3a MIPUPOJIOI0 MPABIIHHSA BiH JUTUTH JIepKaBU HA
pecnyOmiku, MoHapxii Ta necnotii. Ilpu mpomy pecmyOniku Ta MoOHapXii €
nomipauMu (opMaMH TIpaBliHHA. IX NpuUpoAa € TONITUYHHUMM CTOCYHKAMH MiX
IPABUTENSIMU Ta KEPOBAHUMHU, L0 PETYIbOBaHI MO3UTUBHUMU 3aKOHAMHU jaepxkaB. L1
3aKOHU € Pe3yJIbTaTOM NPOSIBY PO3YyMYy B YCTAHOBJIEHHI Jep»aBHO-OPraHi30BaHUX
cycnuibeTB. 1. JI. MoHTecK € 0COOIMBO MIAKPECIIOE, IO B MOHAPXISAX, X04Ya B HUX 1
MpaBUTh OJIHA 0c00a, SIK 1 B IECTOTISAX, TOCY/Iap YNpaBJIsi€ HA MiACTaBl BCTAHOBIICHUX,
HE3MIHHUX 3aKoHIB. Kpim Toro, aepxaBHa Biaja B MOMIpHUX (OpMax MpaBIIiHHS HE
KOHIICHTPYETHCSI B OJIHUX PYKax, a PO3MOIUISETHCS 1 PO3AUIAETHCS MK PI3HUMU
Jep>KaBHUMU OpraHaMH Ta MaricTparamu, 0o poOuTh GopMy MpPaBIIHHS MIHIIION,
crabupHimoro. II. JI. MoHTeck’e nmurcaB mpo HEOOX1IHICTh 301IbIIEHHS YHUCIia HOCIiB
BJaaU K QaxkTop, 110 3abe3neuye Oe3neKky Ta cTabUIbHICTD ypsiny: «YuM MeHme ix
YHCJI0, TUM OlUIbIIE iX BJIaja 1 THM MEHIIE iX Oe3IeKka; 4uM OuIbIIe iX YHCIIO, TUM

% Mownteck’e I1L. JI. IIpo ayx 3akomis. / III. JI. MonTeck’e. OGpani TBopu. — M.: Jlymka, 1999. — 424c. ¢.10
% Mowuteck'e I11. JI. TIpo ayx 3axomis. / I1I. JI. Monteck’e. OGpani tBopu. — M.: Jlymka, 1999. — 424c. ¢.23
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MEHIIIe Y HUX BJIagy 1 TUM Oinblie y HUX Oe3neku. Tak Biajga 3pocTae, a Oe3meka
3MEHIIYETHCS 3K [0 CAMOTO JCCIIOTH3MY» .

VY nomipHux ¢dopmax mnpaBiiHHS 0arato BIAHOCHH MUK MPaBUTEISIMU Ta
KEpOBAaHMMU BHU3HAYAIOTbCS 1 PETYNIOIOThCA  3aKOHAMH, B SKUX  YITKO
BCTAHOBJIIOIOTHCSI B3a€MHI 00OB'SI3kM cTOpiH. HasiBHICTH 3aKOHIB J1a€ MOKIIUBICTD
HiJAaHUM 31ACHIOBATH KOHTPOJIb HAJl JISIMUA YPSIy, a TAaKOXK OJHHUM IOCAJOBISIM —
3a IISUTBHICTIO 1HIIMX. Hivoro momiOHOTO HE iCHY€E B JIECHOTII, /e BITHOCHHU MalOTh
OJTHOCTOPOHHIO CHPSMOBAHICTh — BiJl J€cloTa 10 MiggaHux. ['ocyaap mpu Takomy
MpaBJIiHHI HIYAM HE 3000B'S3aHUN CBOIM MiAJaHUM, TOMI SK MiIIaHI 3000B's3aHI
HOMY BCIM: )KUTTSIM, BIACHICTIO, CBOOOI0F0.

Y necnotmunux gAepxasax, 3rimHo 3 1II. JI. MonTeck’e, ympaBiisie oaHa
JIOAMHA HA MiJICTaBl CBOET BOJI Ta MPUMXHU. Y IIii JIep:kaBl HEMae OCHOBHUX 3aKOHIB,
a caMme MpaBJiHHA CyNEepeYuTh PO3YMHIN 1 BOnemoOHIi npuposl mroaeit. [lpupona
JIECIIOTIT — HE MOJITHYHI BIIHOCMHU MK TOCYJIapeM 1 I JITAaHUMH, a BITHOCHHU T1aHa 1
pab6iB. [lecmoTisi — pe3ynbTaT MPOSIBY NPUCTpACTEd, a HE PO3yMy y 3acHYBaHHI
Jep KaBU, HACTIZIOK MOMHUJIOK 1 Majoi 0013HAHOCTI 3aKOHOJABINIB. JlepkaBHUI J1aj
JIECIOTIT BIAPIZHSAETHCS MPOCTUM YCTPOEM 1 BIJICYTHICTIO PO3MOILIY BIAAM MIX
pi3HUMU opraHamu 1 marictparamu. «I1]00 yTBopuTH MOMIpHE TpaBJIiHHS, — BKa3yBaB
[. JI. MonTeck’e, — TOTPIOHO YMITH KOMOIHYBaTH BJaJH, pEryJlOBaTH iX,
CTPUMYBATH, IPUBOAUTH X B 10, IMI0ABIATH, TaK OU MOBUTH, OAJIacTy OJIHIH, 11100
BOHA MOTIJa BPIBHOBa)XYBATH IHIIY; 1I€ TaKUM LIEAEBP 3aKOHOJABCTBA, SIKUW PIIKO
BJIA€THCS BUKOHATH BHWITAJKy 1 SKHH PIOKO OOCTAaBUHM JO3BOJISIIOTH BHUKOHATH
po3cynnuBocTi. HaBnaku, necnoTudHe MpaBiiHHS, TaK OM MOBHMTH, CaM€ BIIAJIA€ Y
BiUi; BOHO BCIOJIM OJIHAKOBE, 1 OCKIJIbKH, 11100 BCTAHOBUTH MOro, HE Tpeba HIYOro,
KpIM MPUCTPACTEM, TO Ha 11€ BCAKHIA an/Iz[aTHHﬁ>>7l.

[Ipupoga mnOMIpHUX TpaBiIiHb SK MOJITUKO-IPABOBUX BIJHOCUH MIX
MPaBUTEIISIMU 1 MMIJIAHUMHU BEJE /10 BCTAHOBIICHHS B TAaKHUX JiepKaBaX CBOOOAM 1
PIBHOCTI MDK TpOMaJiiHaMH, 3a0€3MeUeHHI0 iX Oe3MeKH, 3aXHUCTy BIACHOCTI.
HaBmaku, B necioTuyHuX (GopmMax MpaBiIiHHS BCl JIIOAU CTAIOTh padamu, «00 B IIiif
iepKaBi BCAKMIA THPaH B TOM ke camuii 4ac i pab»’>. 3a CBOE€IO MPUPOLOI0 TTOMIpHI
JepKaBU — KOHCTHUTYIIIMHI Jep)KaBH, TOJI K caMa MPUPOJa JSCIOTUYHUX JCpKaB
BEJIC JI0 CBABLLIA, 3JOBKHMBAHHSAM BIIQJI0I0 3 OOKY MPAaBUTENIB IO BITHOIICHHIO 0
nigganux. Ilin npuamunom mnpabmiaHA aepxkaBu 1. JI. MoHTeck’e po3ymiB  Ti
JIOJCHKI TPHUCTPACTI, SKI pyXaroTh MpaBuTensiMu. Lleld npuHUMI BiH Ha3WBae
«IymIieroy, «pyxuHorw aepxkasu». 111, JI. MoHTecKk € TiAKpecatOBaB, 110 MPUHIIAIH
MPaBJIIHHS BUTIKAIOTh 3aKOHOMIPHO 3 MpUpOAM, 1o BianoBigae im. Came 3a
npuHiunoMm npasiiHHg L. JI. MonTeck’e knacudikye Aep:kaBU Ha AEMOKpaTii,
apUCTOKpaTii, MOHapXI1i Ta JECHOTIi.

Bigznayumo, mo 3 no3uiuii MpaBoBOI THOCEOJIOTii BUEHHSI MPO MepeyMOBH
Ta YMOBH JIOCTOBIPHOI0 NMi3HAHHA NMPABa, B IOCATHEHHi iCTUHHOI0 3HAHHSA PO
npaso i npaBoBi siBuia, B kornentii [11. JI. MoHTecK’ € «IPUHIIUTI TIPaBIIHH» — 11€
MOHATTS, SIKE Ma€ HE MEHIIE 3HaueHHsS B Kiacudikaimii aepxaB, HDK TpUpoja

" Mowuteck’e 111 JI. [Ipo myx 3akomis. / III. JI. MonTeck’e. O6pani TBopu. — M.: Jlymka, 1999. — 424c. ¢.72
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IpaBiHHA. bijbllie TOro, mpupoja Ta MPUHLUI — OCHOBOIOJIOKEHHS MPABIIHHSA —
3HAXOMAATHCS B 3B'SI3KY OJIHE 3 OJHHMM 1 B3aEMHO JIONMOBHIOIOTH OfHE ojHoro. Lli
MOHSATTS B MOr0 KOHIICMINi XapaKTepu3ylTh PI3HOMAHITHI PIBHI BIAHOIICHHS MIX
MIPABUTEIISIMU 1 TJIAHUMU, € TIPUPOJIa TIPABIiHHS BIITBOPIOE BHYTPIIIHIO CTOPOHY
WX BIAHOCHH, TOM1 SIK IMPUHIIMI IIPaBIIHHS — iX 30BHIIIHIO CTOPOHY, IO € JTISTIbBHUM
MPOSIBOM BHYTPILUIHBOI MPUPOJIA KOXKHOT (POPMHU MPABIIHHS.

KpiMm TOro, mpuHIMI — OCHOBOIOJOXKEHHS TWpaBIiHHI — Ta CHJIa, sKa
3a0e3neyye IUTICHICTh 1 CTaOUIBHICTh TpHpoAM TpaBimiHHA. lle moHATTA
1. JI. MoHTecKk’€ 4acToO Ha3MBaB CUIIOKO, IO MPUOOPKYE 1 CTPUMYE TMOCAIOBIIIB BiJl
37I0B’KMBAHHS BJIQJI0I0 Ta MOPYIIEHHS 3aKOHHOCTI B MOMIpPHUX (popMax mpaBIiHHS, a
B JICCIOTISIX BCTAHOBJIIOE MEXKI CBaBULIA gecnoTa. L[imicHICT, 1 CTaOLIBHICTH
JepkaBu 3a 1€l Gpopmu mpaBiiHHA 30€piraeThCsi TOMY, IO MPUHIUI MPaBIIHHS B
piBHIN Mipi BIJIHOCUTBCS K JI0 THUX, IO M0Al0Th, TaK 1 10 KEpOBaHUX. Y MOHApXIi,
IPUHLIUIIOM SIKOi € YECTh, TOCYIap TAKOX MIAKOPSAETHCS bOMY NMPUHIUILY, K 1 HOTrO
nignadi. «Y mnomipHi Monapxii, — mucaB IlI. JI. MoHTeck’e, — nepkaBHa Blaja
0OMEXKYEThCS TUM, 1110 CKJIAJa€ ii pylIiiiHe Hayaso, 1 Xo4uy cKa3aTu — 4YecCTIo, sIKa, 5K
MOHApX, aHy€e TaM HaJ JEp>KaBOIO 1 HApoJOM» . Y NECHOTUYHIN JepKaBl CTPaxoM
OXOIUICHI HE TUIBKH MiJIJIaH1, ajie 1 caM MPaBUTEITb.

Y mnpasosiit rHoceoJiorii III. JI. MoHTecK’€, 0 IHTEPNPETYETHCA HAMM,
NPUHOMI KOHOI (opMH NpaBJiHHS CTBOPIOE B JepP:KaBi CTaH PiBHOBarm y
BiITHOCHHAX MIXK NpaBuTeNsIMU i KepoBaHumHu. HaBiTh y aecnotuuHiii ¢opmi
NpaBJIiHHA CTpax Nepe]l 3aMaxaMu 1 IEPEeBOPOTaMHU CTPUMYE JIECTIOTa Bl HAAMIPHHUX
3JIOBKMBaHb, a «CBABLUIS 0auuTh ceOe 3MYIICHUM JACIHIO MOM'SKIIUTH THIT 1 J10Ja€
camo ceGe»’”. YV cBOMO yepry, CTpax cepel MiIJaHuX MNPUTHIYYE iX BOJIIO J0
00poTHOU, UMM 30€piraroThCsl pIBHOBAra y BiIHOCHHAX MK TOCyJapeM 1 MiJJaHuMu
Ta npupoaa pgecnotii. BaxmuBo mniakpecnutu, mo y BueHHi III. JI. MonTeck’e
B32€MO3B'S30K MOHATh NMPHUPOAM 1 MPUHIMITY BUPAXKAETHCS 3aKOHOM BiAMOBIIHOCTI
NPUPOAN TPABIIHHS 11 MPUHLUITY. 3MIHM B TpHUPOAl (OPMHU TPABIIHHSA BEIYTh JI0
3aMiHHU ii IPUHIIUITY, 1, HABMAKH, 3MIHA B IPUHITUII, 3pEIITOI0, TPU3BOASATH 0 3MIHU
MPUPOM MPABIIIHHS.

Higkpecanmo, mo 3 TOYKH 30py MNPaBOBOI T'HOCEOJOTIl Ppo3gymMam
II. JI. MoHTeCcK’€ TPO B3a€EMO3B'AI30K MiK NPHUPOAOK | NPUHIMIIOM —
OCHOBOIIOJIO’KEHHSIM BJIACTUBI PUCH JiaJJeKTUHYHOT0 MU CJICHHS.

3BEpTAalOYKUCh 10 4YWTaya, OCOOJMBO BUAUIMMO TOM (akT, IO B LEHTPI
npaBoBoi rHoceosiorii 1. JI. MonTeck’e, 110 1HTEPHPETYETbCS HAMHU, CTOATH
npoOiemMu 3B'A3Ky MpaBa 1 3aKOHY, PO3YMIHHS 1 TPaKTyBaHHS OCHOBOIIOJIOKEHb
npaBa K CyTHICHUX BJIACTHBOCTEH 3aKOHY Ta KPUTEPIIO MPaBOBOI SKOCTI 3aKOHY. Y
ueHTpi npaBoBoi rHoceosiorii L. JI. MoHTeck’e 3HAXOASATHCS MHUTAHHS PO3POOKU
MOHSTTS TIPAaBOBOTO 3aKOHY — IIO3UTHUBHOTO IIpaBa, IO BIANOBiA€ MPUHITUITY
dbopMalIbHOT PIBHOCTI.

3 mo3uuid po3rasHyTOoro rHoceojoriyHoro migxoxy L. JI. MonTteck’e
ITYKaHOKO ICTUHOIO TIPO TPABO 1 3aKOH € 00'€KTUBHE HAYKOBE 3HAHHS PO MPHUPOIY,

3 Mowuteck’e 111 JI. Ipo ayx 3akomis. / I1I. JI. MonTeck’e. OGpani TBopu. — M.: Jlymka, 1999. — 424c. c.24
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BJIACTHBOCTI Ta XapaKTEPUCTUKU MIPABOBOTO 3aKOHY, PO MEPEAYMOBH Ta YMOBH HOTO
3aTBEPJIKEHHS B KOCTI JIIFOUOr0 MpaBa.

Takum 4MHOM, MOKHa CTBEpIKYBAaTH, 10 (P1710cO(CHKO-IPABOBA KOHIICTIIIIS
[II. JI. MoHTecK’ € 3HaXOIUThCS B paMKax JIibepTapHO-IOpUIUYHOT THOCEOJIOT 1.

Bkazana koHueniiss BUpaxkae Mpolec Mi3HABAILHOTIO MEPEeXoy BiJ MPOCTOi
TYMKUA TIpO MPaBO — SIK JEAKOi CyO'€eKTHBHOI BJIaJHOT MOTro JAHOCTI y BHUIJISAIL
(GaKTUYHOTrO 3aKOHY JO ICTUHHOTO 3HaHHS — JO 3HAHHSA ICTMHM TpO MpaBo, 0
NOHATTA mnpasa. JlibeprapHO-topuANYHA KOHIIEMIIS BUPaXKae MPOIEC Mi3HABAIHLHOTO
nepexoay A0 TEOPETHYHOTO (TIOHATIMHOTO) 3HAHHS MPO O0'€KTUBHI — HE3AJIEKHI Bij
BOJI Ta CBaBUUIA BIAAM, CYTHICHI BIAcTHUBOCTI TmpaBa Ta (opmu iforo
3arajJbHOO00O0B'SI3KOBOTO MPOSIBY, KOHKPETH3AIlil, BUPA3y.

Po3risiHeMo KaTeropii mnpupoga Ta NPUHOMI — OCHOBOMOJIOKEHHS
AEePKABHOTO TNPABJIHHS 3 MO3UIII NMPaBOBOI AKCIOJIOrii, — IO JTOCJIIKY€E
npo0JieMn PpO3YMiHHSI Ta TPAKTyYBaHHfI MpaBa SIK WIHHOCTI, fIK MeTH,
iMmnepaTuBHoi BumMoru. Haramaemo uyuTadeBi, 110 MpaBOBa aKCiOJIOTis pO3TIsAac
[[IHHICHI CY/DKCHHS MpO 3HA4YEHHs IpaBa — NpPO HOTo I[IHHICHUWA CEHC 3aKOHY —
NO3UTUBHOTO  TpaBa. [IpaBoBa  akcioyioris  MPUIYCKA€  PO3PI3HEHHS  Ta
CITIBBITHOIIICHHS ITpaBa 1 3aKOHY.

[I. JI. MoHTeck € TOBOPUTH MPO MPaBOBE PETYJIIOBAHHS Yy PO3MOALIL BIIAJIH.
Bracniiok 1poro mnpaBo B HOro KOHIENIli HaO0yBae OaraTo puc, siKi poOJsTh MOro
COIllaJIbHO IIHHUM. BOHO 37aTHE OXOIUTIOBATH BCl HEOOXiTHI (POPMH COIIaJIbHOTO
KUTTS, HE 3QIHINAIOYNA «TIOPOKHEU» Yy PETYIIOBAaHHI, MO JT03BOJISE BIIOKPEMHTH
IpaBOMIpHE MPaBJIIHHS B1Jl CBaBIJUISI BIIAJIH.

Kareropii npuponaa 1 IpuHIIUI — OCHOBOMOJIOKEHHS JIEP>KaBHOTO MPABJIIHHS B
koHuenuii . JI. MoHTeck’ e — MOKa3yloTh XapakTep B3a€EMO3B'A3KY (OpMHU JepKaBU
Ta COIIAJIBHO-TICUXOJOTIYHOTO CTaHy CYyCHUIbCTBA, IO BiAMOBigae iil. Bkazani
KaTteropii BU3HAYAIOTh, Yy IIIHHICHOMY BIJHOIIEHHI, TI METOJW YMPAaBIIHHSI, SKI
XapaKTepHI JJIsl TOCAIOBIIIB /ISP KaBH.

Po3kpuemo dopmu mpaBiaiHHA B IIHHICHOMY BIJHOIICHHI, SIKI JOCIIIKEHI
bpaHIly3bKHUM MUCIIUTENIEM Y 3B'sI3Ky 3 HOTO aHAII30M KaTeropiid mpupojia 1 MPUHITUI
— OCHOBOIIOJIOKEHHSI Jep>KaBHOTO TmpaBiiHHA. Bimmitumo, mo . JI. MonTeck’e
IIyKae MOMipHI, 10 HE JOMYCKAaITh CBABULIS, a HE IECTIOTUYHI (JOPMU TTPABITHHS.

Hemokpatis — mnomipHa @opMa TpaBiiHHA. 3 TOPUPOAM  JIEMOKpATIi
[II. JI. MoHTeck’e BUBOAUTH ii MOMITHUKO-IOPUAMYHY CTPYKTYpy. Y JE€MOKpartii
BEPXOBHA BJaJia HAJIEKUTh ychoMmy Hapoxay. Ilpupona nemoxpartii — 1€ MOMITHKO-
MPaBOB1 BIAHOCHHH, JI¢ HApOJ B JEAKUX BIJHOCHMHAX € TOCyAapeM, a B JEAKUX —
1JTAaHUM.

OCHOBHOIO YCTAHOBOIO JIEMOKpaTii € HapojHe 310paHHs, Je HapoJ IIISIXOM
TOJIOCYBaHHS CBOE€IO BOJICKD CTBOPIOE 3aKOHW Ta MPUHAMAE PIIIEHHS 3 OCHOBHHUX
MUTaHb YIPaBJIiHHS JepkaBoro. TyT ke Hapoa BUOMpAE TMOCAIOBINIB y ceHAT abo
pamy, sKi B IepepBax MK 300paMu BiatOTh CIIpaBaMU JIEPKaBU 1 TOTYIOTh MMUTAHHS,
MPOEKTH pimeHb s HapoaHux 3i0panb. III. JI. MoHTeck’e BBakaB HEIOIIHHOIO
y4acTh YChOTO HapoJay B HapoAHOMY 3i0paHHI 1 TPOIMOHYBaB, 3a MPHUKIAIOM
AHTHUYHUX 3aKOHOJABIIIB, 0OMEXHUTH YHCIIO 0Ci0 13 Hapoy, IO MAIOTh MPaBO y4acTl
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y 310pannsx. Kpim toro, Hapoa mae OyTH pO3NiJieHUH SIK HOCIM BEpXOBHOI BIIaJy Ha
PI3H1 KJIACH, B1J] 4OT'O 3aJIEKHUTh «MIIHICTD 1 IPOIBITAHHS PECITYOIIKIY.

Oxkpim ceHaTy abo0 paau B JEMOKPATHYHIM pecIyOuiii BeIMKe 3HAUYCHHS Mae
IHCTUTYT CYIiB, siki, 3a III. JI. MoHTeck’e, MatoTh OYTH BiJIOKPEMJICHI Ta HE3AJIC)KHI
Bl 1HImIKUX mnocaaoBmiB. Cyaai B JeMokpaTii 3I1MCHIOIOTh TUIBKH TPaBOCYIAS.
XapakTepHuM I 1€l popMH TpaBIiHHSA € IHCTUTYT IIEH30pIB, IO 31HCHIOIOTH
HarJISI]T 32 IIAMH Ta YCTOSIMU HapoJy, CEHATY, MOCaOBIIiB.

Y neMokpartii 3a TOMOMOTOIO0 3aKOHY YITKO BHU3HAYA€THbCA KOMIIETEHIIS] BCiX
YCTaHOB, iX MpaBa Ta 000B'a3ku. L{I ycTaHOBM MOBUHHI 3HAXOTUTHUCS Y BITHOCHHAX
HEOOXITHOTO B3a€EMHOTO KOHTPOIIO 1 3anmexHocTi. Hapomue 3i0panHs o00upae
MOCAJIOBINB CEHATY Ta KOHTPOJIIOE iX Aii, TOJI K caM Hapo. MoTpedye KepiBHUIITBA 3
00Ky paau abo ceHarty, «...MpUpojia pecnyOaiKaHCHKOTO TIPaBIiHHS, — IiIKPECITIOBAB
I1I. JI. MoHTecK e, — BHMarae, o6 Cymms HE BiACTYIaB Bin OYKBH 3aKoHy» .
Bracniiok Takoro po3mnojiay Jep)KaBHOI BIaAM, B3AEMHOTO KOHTPOJIIO Ta
3aJIEKHOCTI YCTAaHOB 1 KEPIBHUKIB JEMOKpAaTii, MPaBOBOIO XapakTepy HisSIIbHOCTI
BJIAJM 3MEHIIYETHCS MOXKIIUBICTH JJII YCTAHOB 1 IMOCAJOBIIB MPAaBUTU JTOBLILHO,
3JIOBKUBATH BIIQJI0I0. 3a TaKOro YCTPOIO Pi3HI OpraHd JeMOKpaTii B3aEMHO
CTPUMYIOTh OJIUH OJTHOTO BiJl MOPYIIEHB 3aKOHIB 1 3JI0BXKHBaHb, YUM 3a0€3MEUyETHCS
CTaOUIBHICTh 1 MIIHICTh Jep)KaBu. I[IpuHIMIIOM JeMOKparii € MOJITHUYHA
JI0OOPOYECHICTD, IO € JHOO0B'I0 IO BITYM3HU Ta PIBHOCTI.

VY mpotunexHicte 1aeosioram abcomtotusmy, L. JI. MoHTeck’e po3pi3HSB
NOJIITUYHY TOOPOYECHICTh 1 MOpaJibHy, a00 XPUCTUSHCBKY n00pouecHicTh. Ha ioro
TYMKY, TOOpOYeCcHa JI0JMHA MOXKE 1 HEe OyTHM XpUCTUSHUHOM. ['0JI0BHE Te, IO LA
JIOJIMHA JIOOUTH 3aKOHM CBOET KPAiHU 1y CBOIM JISJIHOCTI KEPY€EThCs JTHO00B'IO 110
HUX.

3a Il JI. MoHTeck’e, TpPUHIMO JEMOKpaTii OOMEXYye UYeCTOIHOCTBO
IrpOMaJITHUHA Jep>KaBU OAHUM OaKaHHSM, OJTHUM IMACTAM — TMOCITYXXKUTH BiTun3Hi
BOKJIMBIIIMMU CIIpaBaMH, HDK 1HIIN TpomaisHu. Came TOMY MPUHIHUI JIEMOKpATii
BeJIe JI0 TOTO, IO CyCHiJbHE OJlaro MouyMHaEe BiAJaBaTH MepeBary Haj MPUBATHHUM.
[e#t mpuHIIMT BUTIKAE€ B JEMOKPATUYHHX JEprKaBax 13 CIOCOOY JKUTTA TPOMAJIsiH, 13
nparHeHHs HaOyBaTH BCe HEOOX1HE I ciM'T, a HauTUIIOK — Juis BiTunsan. VY Takiit
JIep’KaBl JIFOAM JKUBYTh CBO€IO Tpalelo, a JayX TOPriBii, MPaIlbOBUTOCTI Ta
TO0OpPOYECHOCTI J1a€ KOXKHOMY 1 MOKJIUBICTb, 1 Oa)kaHHS OOXOJMTHCS BJIIACHUMH
3aco0amu, BHACIIIOK YOTO TaM He OyBa€ BEIMKOi PO3KOIII.

3MIITHEHHS  MPUHOWIY  JEMOKpaTii B TEpIIy  4Yepry  JOCATAETHCS
BCTAHOBJICHHSIM 32 JOIIOMOT'OI0 IPABOBUX HOPM MPUHIHUITY PIBHOCTI Ta MOMIPHOCTI Y
BOJIOJIIHHI MailHOM YCiX coLlajibHUX MapiB Takoi aepxasu. 3a L. JI. MonTeck’e,
OaraTcTBO 1ae BIaay, SKy TPOMAQISHHH HE MOJXKE 3aCTOCOBYBATH [JIsl BIACHOI
KOPHUCTI, TOMYy IO BiH IepecTaB Ou OyTH PiBHUM iHIIUM rpomanasHam. Jlo Toro x
Iylia JIOAWHHU, «PO30€MIeHOl PO3KINI, Mae Oarato iHImMUMX OaxaHb. Bona
He3abapoM CTaHe BOPOTOM 3aKOHIB, SIKi yTPYIHAIOTH ii» .

> Mowuteck’e I1L. JI. IIpo ayx 3akomis. / III. JI. MonTeck’e. OGpani TBopu. — M.: Jlymka, 1999. — 424c. c.17
"® Monreck’e I11. JI. TIpo ayx 3akowis. / I11. JI. MouTeck’e. O6pani TBopr. — M.: Jlymka, 1999. — 424c. ¢.62



77

Y mpasoiit akciosyorii L. JI. MoHTeck’e, 110 1HTEPIPETYETHCS HaMH,
MPUHINAIN JAEMOKpAaTii, BHACIIIOK HAIMIPHOI KOHIIEHTpallli BCi€l MOBHOTU BJaJu B
pykax Hapojzy 300uyeTbcs. Bkazane npu3BOAUTH 0 aHApXIli 1 3lI0B)KMBAaHb BIAJ0I0 3
OOKy JemMaroriB, siki O4OJIOIOTh B LIeW Yac HapoJ. 3rojJI0M BOHU CTAlOTh JIECIIOTAMHU.
Taky cutyarito B mojituyHoMy XuTTi aemokpartii I11. JI. MoHTeck’ € omnucyBaB sK
CTAHOBHIIIC, KOJIM «KOXEH X04e OyTH PIBHUM THM, KOTO BiH 00paB y CBOI IIPaBUTEIII.
VY TakoMy CTaHOBHILI HapOJ BIIMOBIISIETHCS BU3HATH HUM K€ CaMHM 0OpaHy Biafdy 1
X04Ye BCE pOOUTH caM: PaTUTHUCS, YNPABIATH 3aMiCTh YMHOBHUKIB, CYyJUTH 3aMiCTb
cyaniy’ . Jlyx CBaBIIIS OXOILTIOE BCIX 'POMAJISH Y JCPIKaBi, 3MIHIOETHCS TIPHHIIHII
JEMOKpaTU4HOiI (popmu mpaBiiHHS, a TOTIM 1 11 mpuposa. 1. JI. MonTeck’e pe3toMye
— JIEMOKpATis MOBUHHA YHUKATH BOX KPAWHOIIIB: JyXy HEpPIBHOCTI, IKUIl Befe ii 110
apucTokparii abo MpaBIiHHA OJHOTO, 1 JOBEJICHOrO 10 KPaiHOCTI IyXy PIBHOCTI,
SKHUI Besie A0 ACCTIOTU3MY OIHOTO.

3 mo3ullli MpaBOBOi AaKCIOJNOTIi, IO IHTEPNPETYEThCS HAMU, B KOHIICIIIi
III. JI. MonTeck’e, 0CcOOIMBO 1CTOTHO, MaOyTh, T€, IO B OOCTAHOBIN JIMCHOI
JIEMOKpaTIi PaBO MOXE CTAaTU IHCTPYMEHTOM Y pyKax IrpoMajisiH, OKpPEMOI JIFOJIUHH,
yepe3 IHCTUTYTU MPaBOCYs, 1HII dhopmu 3abe3nedeHHs npas oauHu. Came Tol
IPaBO J0CATa€ HAWBUIIOTO CTYIEHS PO3BUTKY.

Hep>xaBHUil ycTpiil apucTokpatii sik pizHoBU pecmyOniku 1. JI. MoHTeck’e
BH3HAuUaB THM, 110 B HIi «BEPXOBHA BJaJa 3HAXOAUTHCA B pykKax rpymnu ocio». Lli
0CcoOU BUIUISIIOTHCS 3 HAPOAY B CUITY CBO€1 3HAaTHOCTI, OararcTBa a0o 1HIIUX MepeBar
nepea IHIIUMU JIoAbMHU. BiH CcTBepaKyBaB, IO 1€ TaKe MPABIIHHSI, «SIKE B¥KE
BCTAHOBMJIO HANIIPHKPIIII BiAMIHHOCTI MiX JTEOIBME» .

B ocHOBI apuCTOKpaTii JiexaTh TakKi MOJITUKO-ITPaBOBI BIJIHOCUHHU, /1€ MPABJIAYl
0CO0M 3 apUCTOKPATIi BIJHOCATHCSA 10 IHIIUX YICHIB OTO CTaHY TaK, K HApOJ MiX
co0or0 B JgeMokpartii. Hapoa A0 apucCTOKpaTiB BIIHOCUTBHCA K B MOHapxii — sK
niggadi go rocynaps. s dopma npasminas, 3a 1I1. JI. MonTeck’e, moBUHHA MaTH
PI3H1 YCTAaHOBH IS 3IIMCHEHHS IMOJITUYHOI BJIaJIN Ta i1 pO3MOILTY MiXkK ITOCATOBIISIMHU
3 apuCTOKpatii. Y apuUCTOKpaTHYHIM pecmyOmiii 3aKOHOJAABCTBOM Mae OyTu
perjiaMeHTOBaHa JisUIbHICTh 310paHb apUCTOKPATIB, CEHATY, IIEH30PIB, CY/IIB.

[I. JI. MonTeck’e BKa3yBaB Ha OOIIMPHICTh BIAJAM apUCTOKPATUYHOTO CTaHY,
[0 MOIJIO TPHU3BECTH 10 3JIOBKHBAaHb 1 CBABULISA IIOCAJOBINB. Y IIIHHICHOMY
BIJIHOIICHHI, caM€ B OOIIMPHOCTI BIJIaJU TOJISITAa€ CIAOKICTh aPUCTOKPATUYHOTO
npaBmiHHA. [i cTaGiNBHICTH i JKUTTEBICTH 3a/€XkKaTh BiJl TOTO, B SKOMY CTYIIEHIO BIaja
apuCTOKpaTiB OJu3bka 10 JAeMokparii. [[ns 3MILHEHHS apUCTOKPATUYHOIO Jaay
NpaBJIAYUl CTaH TIOBMHEH, HACKUIBKHM MOKJIIUBO, 30JIMKYBaTHCS 3 HAapOJOM.
®paHIy3pKUii MUCIUTENh 0araTto pasiB MHUCaB MPO MEpPEBary TUX apUCTOKPATUIHHX
pecnyOJiiK, B SIKUX HapoJ MaB IIpaBo OpaTH y4yacTh B YIPaBIIIHHI JE€P>KaBOIO.

OcHoBonoN0keHHsIM apucTokpaTuaHoro npasiinas L. JI. MonTeck’e BBaxxaB
MOMIPHICTh, SIKa CTPUMYE apUCTOKPATIIO Bij JOBUIHHOTO TPABIIHHSA 1 THM CaMUM
30epirae CcTaOUIBHICT, LBOTO Jaay. BiH Big3HauyaB, IO apHCTOKpAaTis YCIIIIHO
CTPUMY€ HapoJ BiJ MOPYIICHb 3aKOHIB, aje€ LIbOMY CTaHy Ba)KKO NpPUOOpPKYBaTH
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camoro cebe. «[Ipupoma 1bOTrO AEp’KaBHOTO YCTPOIO Taka, IO BiH HEHa4ye B OIWH 1
TOM K€ Yac 1 CTaBUTh JIFOJIEH Mij] BJIaJly 3aKOHY, 1 3BUIBHSE iX Bia HeD». ToMy, 3TiIHO
3 L. JI. MoHTecK €, «Takuili CTaH MOke NMPUOOPKYBaTH ceOe IBOMa criocodaMu: abo
3a MOCEePEAHMUIITBA BEJIMKOI T0OPOUYECHOCTI, SIKa B IESIKUX BIJIHOCHHAX 3pPIBHIOE 3HATH
13 HApOJOM... YA 3a JOMOMOIOI MEHINOI JOOPOUYECHOCTI, sIKa MOJSATrae B JESIKIN
MOMIPHOCTI Ta, NpPUHAWMHI, 3pIBHIOE 3HAaTh B 1i CEPENOBHINI, IO 1 CKJIaaae
OXOPOHSOUY CHITY. [IOMIpHICTB € TOMY AYIIOIO IUX MPABIIHBY .

1. JI. MonTeck’e BBaXkaB, IO 3a JOMNOMOIOI0 TOMIPHOCTI apHCTOKpaTis
npuUMyIIye 3a0yTH HapoJI PO CBOE OE3CHIIISA B yNPaBIiHHI AEpkKABOIO, a cama Kepye
BIMOBIIHO JO 3aKOHIB KpaiHu. BiH Ha3uMBaB HU3KY MpaBOBUX TapaHTIH, sKi
COPUAIOTh 30€pEeKEHHI0 TOMIPHOCTI B apuUCTOKpaThyHiil pecmyOmimi. [lo-mepiue,
3a0opoHa 300py nmojaTKiB abo nmoxaarei 3HatTio. [lo-npyre, 3a0opoHa nmpaBa BUOOPY B
ceHaT caMuMu wieHamMu ceHary. [lo-Tpere, oOMexeHHs poskomii. 3a
III. JI. MonTeck’e, HEOOXITHO 3a JOMIOMOTOI 3aKOHIB 3pOOMTH Tak, 1100 06ararcTBo
OyJ10 HACTUIBKHU X OOTSKIIMBE, SIK 1 OLAHICTh. BenuKky IIHHICT MalOTh 3aKOHH, IO
3a00pOHSIOTh CIAJKOEMCTBO BIIAaU. 3aru0esb apucTOKpaTii MUCIUTENb IOB'SA3YBaB
13 BTPATOI MPHUHIMILY 3aKOHHOCTI: «...KOJM BjaJa 3HaTi CTa€ JOBLIBHOI: NpHU
IOMY B)K€ HE MOXKe€ OyTU TOOPOUECHOCTI H1 y THX, 5Kl YIIPABISAIOTh, Hi Y THX, SKUMU
VIPaBISIOTE . YV [BOMy BHII4AKY ACP/KaBa 3MIHIOE CBOKO (OPMy MpaBIiHHS i
NEPETBOPIOETHCS HA «JIECIIOTUYHY JIEpKaBy 3 OaraTbma 1eCIOTaMu» .

3 mo3ulii MPaBOBOI AKCIOJIOT1, IO IHTEPIPETYEThCS HAMU, JIEP>KaBHUM YCTpPii
MOHapX1i BU3HAYAETHCSA TUM, 110 BEPXOBHA BJIaJla B Hi BpPy4YaeThCsl OJHIN 0c001 3a
HAsIBHOCTI OCHOBHHMX 3aKOHIB y JepkaBl. OCHOBHI 3aKOHU CKJIQJAJIMCA MEPIIUMHU
KOpOJISIMH Ha BCeHapoAHMX 310paHHsX. BoHu meperBopmin MoHapxa Ha 0coly, 110
CIPUMYIIYE BHKOHYBATH 3aKOHH»', y OXOPOHIS i BUKOHABISI OCHOBHHX 3aKOHB.
[Ipupona 1bOro MpaBIIHHSA XAPAKTEPU3YETHCA MONITHUKO-TPABOBUMH BIIHOCHHAMMU
MDK TocyZapeM 1 Horo miggaHuMu, K1 T030aBjeH] MpaBa 0e3mocepeHbOi y4acTi B
ynpasmidHi. [IpoTe 3 akciosoriyHoi mo3uilii MOHapXis — TIOMIpHE MpaBJIiHHS,
OCKIJIbKM 11 OCHOBHI 3aKOHHM «0€3yMOBHO MPHUITYCKAIOTh ICHYBaHHS KaHaIIB, IO €
MOCEepeTHUKAMHU, TI0 SIKHUX PyXa€TbCs BJaaa, OCKUIBKU SIKIO B JIepKaBl HEMA€ HIYOTO
OKpIM MIHJIMBOI 1 BEpEUITMBOI BOJI OJHOTO, TO B Hiil HIYOTO0 HE MOXe OyTH CTIHKOTO,
a, OTXKe, HE MOXKe «OYTH i HisIKOTO OCHOBHOTO 3aKOHY» .

[umu «kaHamamu, 110 € TOCEPETHUKAMMY, € TIEBHI MPaBa, MPEPOraTUBHU PI3HUX
CTaHIB, 3aKpiIUIEHI B KOHCTUTYIll KpaiHW, SKI MOHApX HE MOXKE€ MOPYLIUTH abo
BiaminuTu. LII. JI. MoHTeck’ e HaalIsi€ HUMH ABOPSIHCTBO, JYXOBEHCTBO, TOPOJISH, SIKi
NEPETBOPIOIOTHCA Ha MOJITHUYHI CTaHU 1 CBOIMH MPAaBaMH MEBHOIO MIPOI0 OOMEKYIOTh
BIaJy MOHapxa. «3HMUIIITH B MOHapXli NPeporaTMBU CEHbUOPIB, JBOPSHCTBA,
JIyXOBEHCTBA Ta MICT, 1 MU IIBUJIKO OTPUMAEMO Jep>KaBy ab0 HapojHy, abo
NECIIOTHYHY» . YV MOHAapXisix rocyiap He JHIIe IPaBHTb caM, ajle i PO3MOALIIE Ta
PO3AUISIE CBOIO By MK PI3HUMHU YCTAaHOBAMU Ta MOCAOBISIMH, K1 3HAXOASATHCS B
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neBHIN cyOopauHaIiii Mk co0010 Ta MAKOHTPOJIbHI MOHAPXOBI, 3BITYIOTh MEPE] HUM
y CBOId  JISJIBHOCTI. «Y  MOHapXi4HUX TMpaBIIHHAX, —  MIJAKPECIIOBAB
M. JI. MonTeck’e, — Biaja HE TNEpeAacTbCs B Takid Oe3nocepeHid MOBHOTI.
[lepenaroun Biagy, rocymap oomexye ii. BiH Tak posmojiise ii, 110 HIKOJU HE
nepeaacTb 1HIIOMY SIKYCh JOJIIO CBO€1 BJIaJM, HE YTPUMAaBIIM 3a CO0O0I0 OUIbIIOL
YaCTUHU .

Cawme 3 no3wuirii npaBoBoi akciojorii L. JI. MoHTeck’e GaraTo yBaru npujaiisiB
aHalizy MIAIBHOCTI CYAJIB y MOHAapXii, siki B Wi QopMi MpaBiiHHSI MalOTh OyTH
HE3aJIeKHI BiJ] Tocynaps, IO 3a0e3MeunTh MiJJIaHiM TEeBHUN CTYHiHb CBOOOIH,
Oe3meku, 3axucT iX BiracHoCTi. «TyT moTpiOHI cymu, — Big3HayaB BiH. — L1 cynu
YXBaJIOIOTh BUPOKH. Bupoku 111 moTpiObHo 30epiratu Ta BUBYATH ISl TOTO, 00 Cy.l
TiSIB CHOTOJTHI TaK CaMo, SIK 1 BYOpa, 1 mo0 BJIACHICTH Ta KUTTS TPOMAJSH OyJIn Tak
JKe MIITHO 1 SIKICHO 3a0e3MedeHi, K 1 caM JepKaBHUH YCTpiin®..

Kpim toro, III. JI. MoHTeck’€ BBaxkaB, 10 B MOHAPXIisiX MatOTh OYTHU YCTaHOBH,
AK1 30€epiraloTh YUCTOTY TMEPBUHHUX 3aKOHIB, OCKUIBKM pPajia TOCyAaps 3a CBOEIO
MPUPOIOI0 HE TOAUTKCS JUIsl Takoi MeTH. [lumu ycranoBamu Mmoriiu 6 OyTH yCTaHOBH,
CXOX1 Ha cepenHboBIuH1 mapiameHtu. [lapmamentn y Opaniii Maiu MpaBo
pPEMOHCTpallli — MpaBO BIAMOBH BiJI peecTpalii KOPOJIBCHKUX aKTiB, IO HE
BIJINIOBIJIAI0Th, HA TXHIO TYMKY, NPaBY 1 3BUYAsIM I[i€1 MPOBiHIIIi a00 3aKOHAM KpaiHH.

3 mo3ullli MpaBOBOi aKCIOJIOTii, YeCTh SK MPUHIIMI MOHApXii BUTIKAE 13
COLIIAJIBHOTO HUTTS TAKOTO CYCIUIbCTBA, B SKOMY KiacoBa JudepeHuiamis Ta
HEPIBHICTh CTaHIB JOCATIN CBOEI BUINOI MipU. Y MOHapXii HE MOKe OyTH MOBHU IPO
Te, MO0 TPOMAASHU CTABWIM CHUIbHI Onara Buie 3a ocobucrti. TyT yci mroau
NIKJIYIOTbCS JIUIIE PO CBOi IHTEPECH, BIACHY BUTOAY. Lle mosokeHHs B piBHIN Mipi
BIIHOCUTBCS SIK J10 TpaBUTENIB, Tak 1 j0 migmanux. 1. JI. MoHTeck’e KpUTHUKYyBaB
1aei Pimen’e, mo 3MalibOBYBaju y CBOEMY «3amoBITI» TAKUX 1€albHUX MIHICTPIB,
AKUX HE MOXKe OyTH B MOHApXisiX. «AJi€ BaXKO JOIMYCTUTH, — TMPOJOBXKYBaB
MUCTUTENb, — 100 HIKY1 Oynau YecHI TaM, e OUIBIIICTh BUIIMX OCIO y JeprKaBi
JIOU TaHeOH1, mo0 oxHl OyiauM OOMaHIIMKAaMM, a IHIN 3aJ0BOJBHSUIMCS POJLIIO
IIPOCTAKIB, SIKHX OOMaHIOIOTEY .

JlecnoTist — aHTUTION E€PKaBU 3 TOMIPHUMHU (pOPMaMHU MPABIIIHHS — PECITYOIIK
1 moHapxiii. He Bukiukae cymuiBy HeratuBHe BigHomieHHs LII. JI. MonTteck’e mo
nporo namy. Jyis #oro mpupoaM XapakTepHa BIJCYTHICTH MOJITHKO-TIPABOBUX
BIJIHOCUH MIDX IMPAaBUTEJISIMU Ta KEPOBAaHUMHU, IO € BIJHOCMHAMHM MIXK TaHOM 1
pabamu, Ni¢ «IIOJMHA € 1CTOTa, IO TMOKOPSETHhCS I1CTOTI, sIKa MOBediBac... Tyt y
JIFOJIUHY OJHA JOJIS 3 TBAPHHAMI: {HCTHHKT, TOKOPA, IOKAPaHHs .

VY necnoTii BiJICYyTHI OCHOBHI 3aKOHH. ["ocy1ap paBUTh 32 CBOEIO BEPEIIIMBOIO
MIHJIUBOIO BOJICIO, NEPENaodM BJaay BI3UPEBI Ta CBOIM UYMHOBHHMKAM, fKI LI€IO
BJIQJIOI0 KOPUCTYIOTHCS 0€3KOHTPOJIHHO 1 10BLIHbHO. CeHC yrpaBiiiHHS B JECIIOTIi HE B
TOMY, 100 YPIBHOBOXWUTH 1 PO3MOAUIMTHA BJIATy MK PI3HUMH YCTaHOBaMU Ta
MOCAJOBISIMH, a B TOMY, «IIO0 TMOTOMKYBaTH TOJITHYHE Ta TPOMAISHCHKE
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VOpaBMHHSA 3 JOMAlIHIM 1 00'€IHATH TOCAAOBINB JACPKAaBH 3 TOCAIOBIISIMU
KOOI

Hecnotnuna (opma mpaBiiHHS 0arato B 4OMY € Pe3yJIbTaTOM, MO-TIepIle,
HEylTBAa HapoJy, TWO-Ipyre, BIJICYTHOCTI TPOCBITH, TMO-TPETE, pPE3yIbTaTOM
BIJICYTHOCTI MOJITUYHUX 3HAHb MpPHU 3aCHYBAaHHI JIEpXaBU, KOJU 3aKOHOJABIl HE
3MOTJIM PO3YMHO PO3JIUIUTH, PO3NOIUIATH, OOMEKHUTH Ta YPIBHOBOXXHUTH Pi3HY BIady
1 KepyBaJIUCsI PUCTPACTSIMU, @ HE PO3YMOM Y CTBOPEHH1 (hOpMHU MPaABIiHHS.

JlecioTu3M MOK€ BUHUKHYTH 1 TOA1, KOJIM MPaBUTEN1 KpaiHU BUKOPUCTOBYIOTh
apmito mpoTtu BiuacHoro Hapomy. . JI. MonTeck’e moka3yBaB, 1m0 Pum
NEPETBOPHUBCS Ha JECIOTHYHY JEp’KaBy, KOJH apMisi cTajla BHUKOPHUCTOBYBATHCS
YECTOIIOOHUMHU TMOJKOBOAISIMU MPOTH caMux pumiisiH. Cuina 1ecnoTU4YHOl JepKaBu
«TIONIATAE HE B Hill caMii, a y BiiicbKy, ke ii 3acHyBano» . Ile BilicbKO MPHBOINTE
yCIO KpaiHy B CTaH CTpaxy, MePEeTBOPIOE «KOXKEH OYTUHOK» Ha «OKpEMY JEp>KaBy»,
10 OYiKy€e BCTyn Bopora. HaBiTh cam ecrioT 3HaXOAUTHCSl Y CBOEMY Ialialll HEMOB 'y
00JIOTOBOMY CTaHOBHIIII, & «OXOPOHA JEP>KaBH 3BOJUTHCS TYT IO OXOPOHU TOCyAaps
a60, MIBH/IIC, JO OXOPOHH MANALly, A¢ BiH mepebyBac Ge3BUXiTHO» . JleCIOTHYHE
npaBiIiHHSA 3ryOHO HE JuIle JUisl MiAJaHuX, aje 1 JUisi caMHuX TOCYy/AapiB.
. JI. MonTeck’e BiiMiuaB, 10 PUMCHKUM immiepatop KOCTSHTUH 3 1€l MpUYUHU
«TEepPETBOPUB BIMNCHKOBUN JECHOTU3M Yy JIECIIOTU3M BIHCHKOBO-IIMBUIBHUM Ta
HAOIMM3HBCS 10  MOHapxii»'’. JlepkaBHHil ycTpii  jecmotii, 3rigHo 3
[II. JI. MoHTecK’€e, BIAPI3HSAETHCS HAAMIPHOIO KOHLEHTPALIE€I0 BIAJA B pyKax
rocynaps Ta Horo ciyr. Y HIA BIJICYTHI 3aKOHU TPO MPECTOJOHACHIAyBaHHS, 1
rocyjiap caM mpusHadae coOi craakoemils. [ 3aKoHOAaBI Ta CYIJIIB TYT HEMae
Micis. binbie TOoro, y AECnoTii MpaBUTENIb € OJHOOCIOHUM CYIJACIO, J1I0UYd THUM
CaMUM Ha IIKOAY CaMOMYy COOl.

[IpyHIMI E€CIOTUYHOIO TPABJIHHS BUTIKAE 13 CHOCOOY JKUTTS JIIOACH i€l
Jep’KaB, J€ KpaWHOIII B MaWHOBOMY PO3MOJLIl JOCSTIM CBO€I BUINOI MIpH, a
KOPHUCJIMBI 1HTEpECHU JIOACH MPU3BOIATH 1O TOTO, IO BOHU «CIOHYKAIOTh 0
JUSTIBHOCTI JTHIIe HAi€l0 HA 30LIBIICHHS CBOIX JKHTTEBUX 3pydHOCTEi . VY wiif
JIep’KaBl, HIXTO HE JymMae MpO CHUIbHE 01aro, a «BeIuKa YaCTUHA MOPAJbHUX JIIH
oOyMOBJICHa TaM BOJICIO OaThbKa, 4YOJIOBIKA, TaHA 1 BU3HAYAETHCS HUMH, a HE
cynasmm» . BHXOBaHHS B IeCHoOTii crpsMoBaHe Ha (OPMYBAHHS B JIHOIAX IYXy
pabctBa. HarnitTaroun 00CTaHOBKY CTpaxy, T€pOpy, 3aIAKyBaHHS, TOCyJap y TaKHi
cnoci0 MpUrHIYye Yy CBOIX NIJAAaHUX BOJIO 10 OOpOTHOM NPOTH CBAaBLII.
Hecnotnuna paepxasa, 3a . JI. MonTeck’e, cynepeunTb NOPUPOAlL JIOJWHHU, 1
«TIOZIChKA TIPHPOA OCTIHHO 00yPIOBATHMETHCS IPOTH ACCIOTHYHOTO TIPABITiHH» .

B sikocTi BHMCHOBKY MNpHM aHAJi3l AaClNeKTy IPaBoOBOI aKCioJIoOrii, W10
inTepnperyerbest Hamu, y TBopi L. JI. MoHTecK’€ BHU3HAYHMMO, NPABO MAae€
BJIACHY WiHHICTb, KA B CYyCHUIbCTBI Ha0yBa€ AOMIHYHO4Y0ro 3Ha4yeHHs. BrnacHy
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I[IHHICTh MpaBa MOXKHA BU3HAYUTH SK BUPKEHHS 3a JOTIOMOTOI0 TpaBa COIIaIbHOI
CBOOOJIM 1 aKTUBHOCTI JIFOJIEH HAa OCHOBI BHOPSIKOBAHUX BIJHOCHH 1 BIJMOBIIHO 0
CIIPaBEIIJIMBOCTI 1 HEOOXIHOCTI Y3TOJDKEHHS BOJII Ta I1HTEPECIB PI3HUX BEPCTB
HACEJICHHS — COLIAJIbBHUX TPYIL. [HIIUMH clioBaMH, TpaBo B 171ealii — 1€ I[IHHICTh, SKa
HE BJACTHBA HISKOMY IHIIOMY COIIAJBHO-TIOJITUYHOMY SIBHIIY, I[IHHICTh
BITOPSTIKOBAHOT COIiaTbHOI CBOOOIH, KOHCEHCYCY, CITPaBEIITUBOCTI.

VY 1l SKOCTI MpaBO HAJa€ OKpEeMUM CyO'ekTam, iX KOJEKTUBAM Yy BUIJISII
CyO0'€eKTMBHUX TIpaB MPOCTIP JJII CBOOOAM, JIJIT aKTHBHOCTI B TIOBEIIHIN, 1 B TOU XkKe
yac BOHO CIPSMOBAaHE Ha Te, MO0 BHUKIIOYHUTH CBAaBULIS Ta TMPOTUCTOSITH HOMY,
MOTOJIUTH TIOBEIIHKY 3 MOPAJbHICTIO, 13 CIIPaBEIUBICTIO.

Po3rusgaouu 3 mo3uiii mMpaBoOBOI OHTOJIOTII, AHTPOMOJOrii, aKcioJorii,
raoceoJiorii gisiocogpcrro-npasopy cnagmuny II. JI. Monreck’e, BiazHauumo,
10 npodJjieMu (POPM i OCHOBOMOJIOKEHb — MPUHIUIIIB NPaBJIiHHA QpaHIY3bKHH
¢dinocod mocaimxyBaB y TiCHOMY 3B'fI3KY 3 pisHUMH (aKTOpaAaMHU CYCHIJIBHOIO
po3BuTKYy. KoxkeH erHoc :KuBe i (opmyerbesi M BIVIMBOM HNPHPOIHO-
KJIiMaTHYHUX (akTopiB. BoHH BILIMBAKOTh HA MOPAJIbHI YMOBH, 10 iCTOPHUYHO
CKJIAIAIOTHCH B KOKHOMY KOHKPETHOMY CYCHUIBLCTBi, HA NMPHPOAY I MPHHIMII
pPi3HuX (GOpPM NPABJIHHS, IX CTA0IIBHICTH | BUPOIKEHHS, HA XapaKTep BiIHOCHH
MiK IPaBUTEJISIMM TAa MiIAHUMM.

3a nepexkonanssm . JI. MoHTeck €, B JECIIOTISIX BEJIMKUM BILIUB HA XapakKTep
BIJIHOCMH MK MNpPaBUTEIIMH Ta NIJJAAHUMU Ma€ peiiris, sKa 3aMiHIOE OCHOBHI
3aKOHM Ta YCTAHOBH, IO OXOPOHSIOTH iX. «AJse €, mpoTe, 1 TaM OJIHA CHJIa, —
nigkpecitoBaB 1. JI. MoHTeck’ €, — sIKy MOHA 1HOJ[I TPOTUCTABUTH BOJII TOCyAapsi:
e peniria. 3a Haka3oM rocyjaps JIIoJAuHa MOKWHE CBOTO OaThKka, HaBITh yO'e Horo,
ajle BOHA HE CTaHE NMUTU BHHA, HE3BAXKAIOUM HI HAa SKI HAKa3u. 3aKOHMW peJirii
BHUXOJISITH BiJl BUIIO1 BIau, OJJHAKOBO O0OB'SI3KOBOI SIK ISl TOCYAAps, TaK 1 JIs HOTo
nigganux. [Hma piy — npupoAHi TpaBa JIIOAWHHU: TYT TOCyJap Iepecrae OyTu
mpocTHM cMepTHHM» . Taky 5k posib y JECIOTHYHHX ACPIKABaX BiAirparoTh 3BHUai,
«IKi TAM ITAHYIOTHCS 3aMiCTh 3aKOHIBY»" .

Penirist xpainu — oauH 13 (akTopiB, 10 BIUIMBAIOTH Ha (HOPMU MPaBIIHHA.
MaromeraHchbKka pemirisi xapakTepHa JUisl JEeCIMOTHYHUX (OPM MPaBIiHHS, TOJI SK
XPUCTUSHChKA PENris 1CHye HaiuacTiime B moMipHux ¢opmax npasmiHHS. [lpu
bOMY B MPOTECTAHTCHKUX KpaiHax, SK NPaBUJIO, BUHUKAIOTH PECHyOJiKH, a B
KAaTOJMIBKUX KpaiHax — MOHapxli. byp-sika peniris sk cuctema 3arajibHUX MpaBul,
HOpM, OOpsIIB BIUIMBA€E HA BIJHOCHUHM CTOPIH Yy JAMXOTOMIl «BEJIHHS —
MIAMOPSAAKYBAHHS» 1 TEBHUM YHMHOM 1X PpEryitoe, Oyaydd «Hayajaom, 10
npudopkye». ToMy MUCTUTENL MTPOTOHYBAB 3aKOHOAABIISIM BPaXxOBYBATH IO PEIrii
Ha (GopMy IIpaBIiHHS.

3Bu4ai, 10 CKIAMAIOTHCS, PUCH BHAadl, MO (POPMYIOTHCS, yCTOi TOro abo
IHIIOTO HApOJy TaKOX BIUIMBAIOTh Ha (OpMy TMpaBIiHHA, SKa TOBUHHA iM
Binnosigaty. L. JI. MoHTeck’ € y CBOIX AOCTIHPKEHHSX JIMIIIOB BUCHOBKY TIPO T€, IO
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82

HEBIJIMOBIIHICTH JIEPKABHOTO YCTPOIO 3BHYAsM, pHCaM BJadi, YCTOSIM HapoIy Bele
70 TUpPaHii AYMKH, «...fKa Ja€ ceOe BIIUyBAaTH, KOJIM MPABUTEINl 3aMPOBAIKYIOTH
TOPSIKH, OCOPYKHI 00pasy IyMOK HAPOIy» ..

Benuke 3HaueHHs y BU3HaYCHH1 ()OPMH MPABIIHHSA Ma€ CHOCIO KUTTS HApPOY,
o o0'€eTHYEThCS B JEp)KaBy, XapakTep HOTO OCHOBHOIO 3aHSTTS: CKOTOBOJICTBO,
3eMJIepoOCTBO, pPEMECIIO, TOPTiBisL. Y 3eMJIEpOOCHKMX HapOJliB YaCTO BUHUKAE
MIpaBJIIHHS OJHOTO, TOJI SIK 3aHSTTS HApOJy peMeciaMM 1 TOPTiBjc0 mepeadadae
BCTAHOBJICHHSI peciyOJikaHCbKoi (Qopmu mpaBniHHSA. «TopriBias moB's3aHa 3
JIEpKaBHUM  yCTpoeM», — BkazyBaB [l JL Momurteck’e™. Bucokopo3BuHeHe
3eMJIEpOOCTBO MOXKE€ BECTHCS B KpaiHax MOMIpHUX (OpM TMpaBIiHHSI, OCKUIBKU
MPUITYCKa€ TIEBHUM CTYMiHb CBOOOIM TPOMA/ISH.

Buxonsuu 3 TeopeTHUHHUX AOCHIIKEHb ¢paHily3bkoro (inocoda, Ha dhopmu
MpaBJIiHHS O€3MOCepPEIHhO BILUIUBAIOTH (PaKTOPU reorpadiyHOro cepeoBulla, Cepe
sxkux 3Hauny yBary III. JI. MoHTeck’ € mpuIiuB KiiMaty. ¥ >KapKux KpaiHax KiiMar
CIpHsiE BCTAHOBJICHHIO JECMOTHYHOI ¢dopmu TmpaBiiHHA. JKapa NpU3BOAUTH 10
BTpaTU MY>KHOCTI, JIETKOJYXOCTI HapoAdy, 1 BIH HE MOXKE YCHIITHO BUCTYIATU MPOTU
CBABULJIS Ta 3JIOBKMBAHb BIAJIOI0 3 OOKY MPaBUTENIB, 3SMUPSETHCS 31 CBOIM PaObChKUM
craHoBuiieM. HaBnaku, XonoaHuii KiliMar 30epirae JIroasiM MYXKHICTb, 1 B KpaiHax 3
TaKUM KJIIMATOM YacTillleé BCTAHOBIIOIOTHCS peciyOumiku. [Tomipauii kinimat €Bponu
CIpHsi€ BCTAHOBIIEHHIO MOHapXiil. «He moTpiOHO TOMy MMBYBaTHCs, — BKa3yBaB BiH,
— 1110 JIETKOAYXICTh HAPOJIIB KApPKOTO KJIIMAaTy Mailke 3aBXIW MPUBOAMIIA iX [0
pabcTBa, TO/1 SIK MY>KHICTh HAPO/1B XOJIOIHOTO KJIIMATy 30epiraia 3a HUIMU CBOOO.Y,
BCE 1€ HACIIIKH, {0 BUTIKAIOTb i3 X MPHPOIHOI IPULIHHI ..

[Hmmii ¢gaktop reorpadiyHOro cepenoBUlla — IPYHT. SKIIO IPYHT B KpaiHi
POJIIOUHIA, TO B JEpP’KaBl BCTAHOBIIIOETHCS MPABIIHHS OJHOTO, OE3IUIAHUMI K€ IPYHT
BeJIC J0 MPaBJIIHHS JIEKIIBLKOX, — J0 MOsIBU pecnyOitiku. «be3mmianuil rpyHT ATTUKH
nopoAuB TaMm HapojHe mpaniinHs, — mucaB LII. JI. MoHTeck’e, — a Ha porouomMy
rpyHTi JlakeeMoHa BUHUKIIO apUCTOKPATUYHE TIPABIIHHS, sIKe OJIbK4e 70 MpaBIiHHS
OJIHOTO — TPaBJIIHHS, SKOTO B T1 YaCH 30BCIM He Oakaja Fpeuiﬂ»ml.

Cepen dakTopiB reorpadiqyHOro cepeloBHINA, IO BIUIMBAIOTH Ha (GopMmu
npasiinas, . JI. MonTeck’e HasuBaB JjaHAmadT. Y TIPChKill KpaiHl YacTiiie
BUHUKAE pecnyOiKaHChbKEe MPaBIIHHS, PIBHUHU B KpaiHaxX CHPHUSIOTH MOSIBI MPaBIiHb
onnoro. Kpaina, po3raioBana Ha OCTpOBI, IIBU/IIIE 32 BCE, MPUBENIE 10 PECIyOIiKH,
TO1 SIK KOHTUHEHTAJIbHI KPaiHU — JI0 MPABIIHHA OJHOTO: MOHApXii ab0 JAecHoTii.

He wmenme 3nHauenHss y BueHHi III. JI. MoHTeck’e Mae BenuyMHa KpaiHU.
«Pecmybiika 3a CBO€IO TPUPOJIOI0 BUMAarae HEBEIHMKOI TEPHUTOPii, iHAKIIIE BOHA HE
yTpI/IMaeTbc;I»l . MoHapxii  3a CBO€IO MPUPOJIOI0 BUMAraroTh TEPUTOPIl cepeaHbOL
BEJIMYMHU, TAKUX PO3MipiB, sk Ppanuist, Aurmis, Icnania cepenunu XVIII cromitrs.
HaBmaku, st gecnoTii XapakTepHl BEJNHMKI pO3MIpU JepkaBH. «Benuki po3mipu
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iMrepii, — MIJKPECIIOBaB MUCIHUTENb, — MEpeAyMoBa s JIE€CIOTHUYHOTO
YIIPABIiHHS» .

. JI. MoHTeck’ € oOTpyHTYBaB, 110 BCl (DAKTOPH, SKI BU3HAYAIOTH JCPIKaBHUN
yCTpiH, B piBHIN MIpl BINIMBAIOTh Ha AyX HApoOay, 110 00'€HABCS B AepkaBy. «baraTo
pedeil yOpaBisSItOTH JIIOABMH: KJIIMAT, pEeJiris, 3aKOHW, NPUHLUINA TPABIIHHA,
NPUKIAAN MUHYJOTO, YCTOi, 3BUYAl; SK pPE3yJIbTaT YChOTO IbOTO YTBOPIOETHCS
CHUIBHUM JyX Hapoay. Uum Ouibllle TMOCHIIOETHCS B HApOJl i OJHIET 13 IUX
IPUYUH, TAM Oulble OCHabmtoeThes i 1HmMUX. Ham gukyHaMu BOJIOJAPIOIOTH
Maike BHUKJIIOYHO TPUPOJA 1 KIIiMaT, KUTAWIsIMH YOPaBIAIOTH 3BUYai, B SmoHIi
TUpaHIYHA BJIaJa HAJEKWUThb 3aKOHaM, HaJ JlakemeMOHOM B MHHYJIOMY IaHYBaJIH
yCTOI, NPHHUMIN TPABIHHS Ta YCTOl CTAPOBHHH IAHYBald B Pumi» .
[Tinkpecoumo, mo dimocodcerko-nmpaBope BueHHS . JI. MoHTeck’e mpo dopmu
JEP’KABHOTO TMPABIIHHSA CTAaBUTHCS B NPsAMYy 3aJIEKHICTh BIJl TreorpadiuHux 1
KJIIMAaTUYHUX (PaKTOPIB.

Ha nymky 6aratbox cydacHHX JOCTIAHHUKIB Y cepi COII0JIOTii, aHTPOIOIOrIi,
¢di13io0T1i, TCUXOAHATI3y 1 PSAYy IHIIMX CY4YaCHUX Traldy3edl HayKOBOTO 3HAHHS
bpaHIly3bKHIl MUCIHMTENb aHITPOXU HE TMEepeOUIhIIy€e poJib BKa3aHUX (PAKTOpIB Y
dbopMyBaHHI JiepKaBHUX YCTPOIB pi3HUX €THOCIB.

3a HallMM TEpPEeKOHAHHSM, POJb TeorpagiyHuX 1 KIIMAaTUYHUX (AKTOPIB y
dbopMyBaHHI JiepKaBHUX YCTpOiB pi3HUX eTHOciB 3acHoBaHa y III. JI. MonTeck’e,
TOJIOBHUM YHMHOM, Ha IHTYiITMBHOMY JOCATHEHHI KapTUHU CBITY 1 couiymy. Kpim
toro, B koHuenuii 1. JI. MonTeck’e ais (pakTopiB Ha (GOpMH MpPaBIIHHSI HE HOCHUTH
HEMHUHYYOTO XapakTepy. Po3ymHHII 3akoHOIaBellb IMOBHHEH BpPaxOBYBAaTH BECh
KOMILJIEKC (paKkTOpiB, 110 BU3HAYAIOTh (JOPMU MPABIIHHSA, aji€ BIH HE 3aBXKIU 3/1aTHUN
3/10JIaTHU BIUIMB HA JAyX HapoJiB reorpaiyHux 1 kimMatuuHux (paxropis. [Ipuknagom
TaKOi AISUIbHOCTI 3aKOHOJABLIB € HASBHICTh B 1CTOPIi PI3HUX JAEpXKaB CKIAAHOI
dbopmu mpaBniHHA — (enepaTUBHOI pecrmyOsikd. Xoda B KpaiHaxX 13 BEIMKAMU
TEPUTOPISIMH, SIK TPABUIIO, BCTAHOBIIOETHCS TPABIIHHS OJHOTO, aje JIIOAM BCE XK
TaKy 3JI0JaJM Jif0 1boro ¢akTopa 1 BHHAWILIM OCOONMBHUHN Naa, «IKUK 3 yciMma
BHYTPIIIHIMU JTOCTOIHCTBaAMH PECIyOJIKAaHCHKOTO TMPABIIHHS TOEIHYE 30BHINTHIO
CHITy MOHAPXiYHOTO MpaBIiHHs. S TOBOPIO TIpo (enepaTHBHY pecybmiky» .

®denepatruBHa pecnyOiIika yTBOPIOETHCS MUISIXOM JIOTOBOPY MIXK TpOMaisiTHAMHU
PI3HHUX pecmyOJIiK 13 MaJoK TEPUTOPIEIO, K1 «3000B'SI3yIOTHCA CTaTH TPOMAITHAMHU
OJIHIET 3HAYHINIOI Jep)KaBU, SIKy BOHM TMoOaxanu yTBopuTu. lle cycniabcTBO
CYCH1JIBCTB, 1[0 CTAHOBJISITH HOBE CyCHiJ’IBCTBO»lOG. Bxakxemo unTadeBi Ha TOW (axr,
mo III. JI. MoHTeck’e MiAKPECIIOBAaB CTIMKICTh TaKUX JAEPKAaBHUX YTBOPEHb, iX
BEJIMKI MOJJIUBOCTI B 3a0€3MEUEeHHI 3aKOHHOCTI y OOpOThO1 MPOTH 3JI0BKUBAHD
BJIJI0I0 3 OOKY MPABUTEIIIB.
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BUCHOBKMU 3 TEMMU:

IMigxoasiuu B OHTOJIOTIYHOMY KOHTEKCTi 10 (Gu10cOPCHKO-TIPABOBOT
cnagmuan 1. JI. MoHTeck’e, Buminumo TOW ¢akr, 1mo aig (paHIy3bKoro
MUCTUTEIS IPUPOHE MPABO — 1€ MPABO HE JIMIIE PO3YMHHX ICTOT, a MPaBO CILIbHE
yCiM TBapuHaM — 3aKoH npupoju. [IpoTe UM He OOMEXYETHCS TOHSTTS 3aKOHY Y
III. JI. MonTeck’e. BiH cTBepaKye MNpo MPHUPOJHI 3aKOHU OUIbIIE IPUBATHOTO
HOPSAAKY — IO BUIUIMBAIOTH 13 MPUPOIU BCIX KUBUX 1CTOT, TBapWH 1 JIIOJEH, SKI
MaroTh 3aTHICTh BITIYBATH, & TAKOX PO 3aKOHH — BEIIIHHS PO3yMY.

3 mo3uuii mpaBoBoi oHTOJIOTII, 3aKk0H y TpakTtyBaHHi III. JI. MoHTecK’€ €
TBOPIHHS JIIOJICHKOTO PO3YMY, OCKUIBKH BiH YIIpaBJjsi€ BCiMa Hapoaamu 3emui. Takum
YUHOM, JOCTITHUKOBI (Pi10CO(PCHKO-MPABOBOI CIAIIIUHU (DPAHITY3bKOTO MHUCIUTEIS
BUJIAETHCS MOMJIMBUM BUAUTUTH ACKUIbKA PI3HOBUIIB MIPUPOJTHOTO 3aKOHY.

3aKOHM MPUPOJU — 1€, Y NEPIIy 4Yepry, 3aKoHU (i3U4HI, SKI 3 HE3MIHHICTIO
MPOSIBIISIIOTHCA Y BIIHOIIEHH] JIO JIFOJIMHU SIK 1CTOTH (PI3UYHOT, @ TAKOXK 1 10 TBapUH,
pOoCIIMH. 3aKOHU PUPOIA MOXKHA TIAPO3ILIIUTH Ha:

1) 3aKkoH 3araabHOMI3MYHUM, IKUH HEMOKIIUBO MOPYIITUTH;
2) 3aKOH, III0 BIJIHOCUTKCS JIO 1CTOT, SIKi BiJUyBAaIOTh — TBAPUHH 1 JIFOJINHA,;
3) 3aKOH, 110 BiIHOCUTHCS TUIBKHU JI0 PO3YMHHUX ICTOT.

3aKOHH, 1110 BIAHOCATHCA A0 JIOAWHU, COPUMMAIOTHCS 3aBASKU po3ymy. BoHu
JIIOTh 3aJ€KHO B1Jl MIpU iX YYTTEBOTIO CHPUHHATTA 1/a00 YCBIAOMIIEHHS Ta MOXYTb
OyTH MOpyILIEHI MO HEBIJJaHHIO a00 B CWIy MpucTpacTel. 3 Mi€i OpPUYUHU Y
. JI. MoHTecK € 3'IBISIIOTHCA 1€ TPU BUIM 3aKOHIB. L{e 3aKoHM, K1 BCTAHOBJIEHI:

a) borom «B 3amoBiTax pemniriiy;
0) ginocodamu y BUTIISIAL «3aKOHIB MOPAITI;
B) 3aKOHOJABIISIMU Y (POPMI1 «ITOJITUYHUX 1 IUBIILHUX», 800 MO3UTUBHUX 3aKOHIB.

PoOasiun, 3 mno3umii NMPaBOBOI OHTOJIOrii, BHCHOBOK MNP0 MPUHUMII
po3mojily BJAaIM 3 METOW TMOOYIOBM BUIBHOI JepXaBH, 3allpOIIOHOBAHUMN
III. JI. MonTecK e, BKaXKEMO YUTAYCBl Ha Ty 00CTaBUHY, 110 HOro Teopis € crpoOoro
MOETHATH TPAAUIINHY (Di10cOdito MPUPOTHOTO MpaBa 1 1eTePMIHICTCHKY (itocodiro.

Oco0651MBO BUAUIMMO, 110 B KOHTEKCTI MPABOBOI OHTOJIOTIT BUIbHA JIep)KaBa, 3a
. JI. MonTeck’e, TEOPETUYHO TOBHMHHA TIPYHTYBATHUCA HA MPUHIUIIAX PO3MOILTY
BJIJM — B3a€EMHOTO CTPUMYBAHHS BJIaJIM BiJI CBaBL/UISI, PO3IMOALTY BEPXOBHOI BiaIu
MIXK PI3HUMH COL[IaTbHUMHU BEPCTBAMHU CYCH1IbCTBA.

Iigxoasiuu 3 nmo3uuii npaBoBoi antponoJiorii 10 BueHHs Il. JI. Monreck’e
Npo Jep:KaBy, BKAXKEMO, 10 BiH PO3IJISIIaB CBAaBULIA 1 3JI0, [0 ICHYBaJK B 1CTOPIi
JIEp’KaB, HE SIK CYTHICHI XapaKTEpUCTUKH JEPKaBH, a K pe3yibTaT iX 3004YeHHS
npasutensiMu. Opaniy3pkuii (piocod, TOBOpSUM MPO MPHUHIMIT PO3MOITY BIaIH,
BKa3aB, SKUM CIIOCOOOM KOHTPOJIIOBAaTH TPABUTENIB 1 3MYCHUTH iX BUKOHYBaTH
3arajbHO3HAYYII 3aBIAaHHS, 0 BUIUIMBAIOTH 13 CIPABEJIMBOI CYTHOCTI JEP:KaBU —
11e ocHoBHa Tema po3aymiB 1. JI. MonTeck e ipo AeprKaBy 1 paso.

Bkaxxemo uwnrtayeBi Ha Ty oOctaBuHy, mo L. JI. MoHTeck’e € mnepmmm
aHTPOIIOJIOTOM-TIPABO3HABIEM enoxu [IpocBiTHUIITBA.
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Ineitne HOBaTOpcTBO I1I. JI. MOHTECK €, SIK OTHOTO 3 MPOCBITHUKIB, JO3BOJIHIIO
HaJaJll CTBOPUTH AHTPOIOJOTIYHUIN MPOEKT, SIKUW, OyIyud 3BEpHEHUM Yy MailOyTHE,
MPUITYCKAaB:

1) CTBOpPEHHS MPHUHIMIIOBO HOBUX JOCHIIHUIBKUX KOHIICMIIHA, MOYHMHAIOYN 3
KOHIIETIIi caMOi JIIOJMHU, 10 PO3TISJAETHCS HE JIMILIE B AKOCTI cyO'ekTa, ane 1
00'eKTa 3HAHHS,

2) NOCATHEHHS 3HAHHS PO JIOAMHY HE JIMIIE HAa OCHOBI pediiekcii, ajge i Ha OCHOBI
CIIOCTEPEIKEHHA 3a 11 JKUTTAM 3a IIEBHUMM IlapaMeTpaMHU 11 KOHKPETHOI'O
iCHyBaHHsI (BKJIIOUAIOYH MPABOBE 1 MOJITHUHE OYTTH);

3) BU3HAHHSA IIpaBa Ha BIIMIHHICTH B SIKOCTI OJHOTO 3 OCHOBHHUX IIpaB JIIOJUHU
HE3aJIC)KHO BiJ] TOTO, TiJ IKUMH IIAPOTAMHA BOHA HAPOINJIACH 1 )KUBE;

4) 3MiHa METOJIOJIOTII CIOCTEPEKECHHST Ha KOPHCTh BKIFOYCHOTO CIOCTEPEKCHHS 1
aHaji3y CcoOLiyMy Ha KOpPUCTh TIOPIBHSUIBHOTO BHBYEHHS PI3HUX CHCTEM
KUTTEAISUTBHOCTI JIFOJIUHU.

Higxoasiuu 3 mo3uuii MpPaBoBOi THOCEOJIOTil 10 (inocoPpcbKo-IPaBoOBOI
KoHUenuii (GpaHIy3bKOT0 MMCJAMTENA, 3a3HAYUMO YWTA4YeBl, IO B EMOXY
[IpocBiTHuntBa B mnpansgx 1. JI. MonTeck’e BueHHs mpo (opMu MpaBiiHHA
OTpUMAJIO HAMMOBHIINIY po3poOKy 1 cuctemaTu3aiito. 1. JI. MoHTeck’ € BUKOpPUCTaB
CBO1 NMPOTPECUBHI METO/IU TI3HAHHS JIEP>KaBH 1 MpaBa, 10 J03BOJIUIIO HOMY 3pOOUTH
HOBUHM KPOK y BHUPIIICHHI I[i€] TPOOJIEMH Ta ICTOTHO JOMOBHUTH KJIACUYHY, IO e
Bl Apuctorens, kiacudikailiro Gopm IpaBiIiHHS.

VY Buenni L. JI. MoHTeck’ e ¢opMu mpaBIliHHS, NEPII 32 BCE, AUIITHCSA HE 3a
KUIBKICTIO OC10, SIKUM Bpy4Y€Ha Jep>KaBHa BJa/ia, a 3a XapaKTepOM MOJITUYHUX Ta
IHIIMX BITHOCUH — MDX MPaBUTESAMU 1 KEPOBAHUMM, J€ 3HAYHE MICLE NPHUALIAETHCS
paBoBOMY O(OPMJIEHHIO MOJITUYHHUX BiJTHOCHH.

[linkpecnumo, mo 3 mo3uuii mpaBoBoi rHoceosorii, y . JI. MoHTeck’e
BIIEpIIIE B 1ICTOPIl TOJITUKO-TIPABOBUX BUYEHb MPOCTEKYETHCA TICHHM 3B'SI30K
MOJIITUYHUX 1 MPABOBUX SIBUIIl Yy COINIAJIBHOMY KUTTI Jtojed. Benuke 3HaueHHs B
kouuernii 1. JI. MonTeck’e mMae ioro anaiiz ¢opM IpaBIiHHS B 1X CITIBBIHOIICHHI
3 pi3HUMHU (DaKTOpaMu CYCIUIBHOTO PO3BUTKY, /€ TOMY ab0 IHIIOMY CYCIHIJIbCTBY
MO>€ BIJIMOBIAATH JIMIIIE OJHA 3 OYIb-IKUX (hOPM IIPaBJIiHHS.

3 mos3umliii po3rasHyToro rHoceosorivHoro miaxoay 1. JI. MonTeck e,
IITyKaHO ICTHHOIO MPO IPaBO 1 3aKOH € 00'€KTUBHE HAYKOBE 3HAHHS PO MPHUPOIY,
BJIACTUBOCTI Ta XapaKTEPUCTUKU MPABOBOTO 3aKOHY, MPO MEPEAYMOBH i YMOBH HOTO
3aTBEPPKEHHS B SIKOCTI JIIFOYOTO MTpaBa.

TakuMm 4MHOM, MOXKHA CTBEpIKYBAaTH, IO (P110cO(CHKO-MPABOBA KOHIICTIIIS
[II. JI. MoHTecK’€ 3HaXOAUThCS B paMKax JiilbepTapHO-IOPUIUYHOT THOCEOJIOT 1.

Posrasimaroun 3 mo3uuii MPaBoBOI  akciosorii Kareropii npupoaa i
NPUHIIAI — OCHOBOMOJIOKEHHSI JIePsKaBHOTO MPAaBJiHHS, BUCIOBUMO JYMKY IIPO
te, mo . JI. MoHTeck’e€ TOBOPUTH MPO MPABOBE PETYIIOBAHHS y PO3MOJILII BIIAJIH.
Bracniok mporo mpaBo B HOTO KOHIIEMINT HaOyBae OaraTo pucC, siKi poOJsSTh MOTO
COIIJIbHO IIHHUM. BOHO 31aTHE OXOMIOBaTH BC1 HEOOXiAHI (POPMH COIIATEHOTO
KUTTS, HE 3AIHINAIOYA «IOPOKHEY» Yy PETYIIOBAaHHI, IO I03BOJSE BIJOKPEMHUTH
MpaBOMIpHE MPABIIIHHS BiJl CBaBIJUISI BJIAJIN.
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Kareropii npupoma 1 TPUHIIMI — OCHOBOIIOJIOXKEHHS JIEP)KaBHOTO TPABIIHHS B
koumeniyi L. JI. MoHTeck’e MOKa3ylTh XapakTep B3a€MO3B'S3Ky (HOpPMHU JIepKaBH 1
COITIaJIbHO-TICUXOJIOTYHOTO CTaHy CYCIUJIbCTBA, IO BijNoBigae iii. Bkazani kaTeropii
BU3HAYalOTh, B I[IHHICHOMY BIJHOIICHHI, TI NMPUHOMH 1 METOIU YIpPaBJIIHHSI, SKi
XapaKTepHI JJIsl TOCAIOBIIIB JIEP>KaBH.
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Po3kputu neonrtonoriunuii acmekt ¢igocodcerkoi cnammmau . Kanta Ta
JIGOHTOJIOTIYHUHN acrekT mpaBoBoi Teopii ['. B. @. I'erens
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1. JEOHTOJIOTTYHUH ACHEKT ®IJIOCO®CHKOI CITAJIIIIUHUA
I. KAHTA

I. Kant, 3 #oro Bipor B JIIOACBKHH PO3yM, JOCTOIHCTBO OCOOHMCTOCTI,
MOpPAJIbHUNA TPOTPEC CYCHUJIbCTBA, OMUPAEThCS HA TPAaULIi €BPONEHCHKOro
[IpocBiTHUIITBA 1 po3BHUBAaE iX naii. BiH He TUIBKKM pOJIOHAYAIBHUK HIMEUBKOI
KJIacu4yHO1 (pitocodii, ane i KIIacuK JEOHTOJIOTIYHOI MOJITUYHOI Ta MPaBOBOI TyMKHU
HoBoro wuacy. JleoHTOJOriYHa MOJITHKO-TIpaBOBa MpoOJieMaTHKa MigHIMaiIacs y
TaKUX WOTo mparsix, sk «lges 3arambHOT icTOpii y BCECBITHBO-TPOMAJSTHCHKOMY
mwiadi» (1784 p.), «BignoBigs Ha muTaHHs: mo Take [IpocsitHunrBo?» (1784 p.),
«Kputrka npakTMHaHOrOo posymy» (1788 p.), «lo Biunoro mupy» (1795 p.). CtBopene
HUM BYEHHS Tpo MpaBo 1 aepxkaBy cam [. Kant BBakaB HailOUIBII pO3pOOICHOIO
YaCTUHOIO CBO€i cucteMu. OCHOBOIO HWOTO TEOPETUYHOI KOHCTPYKINI € imei mpo
cBoOOy ocobu Ta moackKy TimHicTh. Ili imei I. Kant mparne ol'ennatu 3
PO3YMIHHSIM TOTO, IO OO'€KTUBHOIO PEAIBHICTIO KEepye 3arajibHa 3aKOHOMIPHICTb
(nmpuponna HeoOXxinHicTh). I. KaHT mpar"e y3rogutu oOuBa MOMEHTH: CBOOOMY 1
JIIOJICBKY T1IHICTh, 3aKOHOMIPHICTh 1 HEOOX1/IHICTh. [IuTaHHA PO 3B'I30K CBOOOAH 1
HEOOXITHOCT1 y TOBEHIHII JIOJUHU — OJHE 3 0a30BUX IMUTaHb, BUPIIICHHS SKOTO
ckiagae ocHoBy etuku . Kanrta, sika TBOpUTh, y CBOI0O 4Yepry, MOpajibHO-
dbimocodcebKy 0a3y KaHTIBCHKOTO BUSHHS PO MIPABO 1 IEPKABY.

31aTHICTD JIFOJUHU 0 CBOOOIU /il HA OCHOBI BUIIUX 0€3yMOBHUX MPUHIIUIIIB,
abo, y rtepminonorii I. Kanta, «mpakTuuHHil po3ym» IUKTYE HOPMH MOPAJIBHOI
noBeAiHKkU. [lopomxeHi po3yMOM, HOPMH MICTSATh HMPUIUCH IIOAO BYHMHKY, SKUU
BUCTyNa€e 3aco00M Uil JOCATHEHHA pe3yapTaTy sk uunl. Takuid npumuc €
iMITepaTUBOM, TOOTO TIPABUJIOM, «IKE XapaKTEPHU3yE€ThCS HAICKHICTIO, IO BUPAKAE
00'€KTUBHUI MNPUMYC 10 BYMHKY, SIKMM O3HA4ae, 110, KOJU O pPO3YyM IMOBHICTIO
BU3HAYMB BOJIIO, BYMHOK TOBHHEH OyB OM HeMUHy4Ye OyTH BUMHEHHH 3a UM
npaBuiIoM». IMIiepaTuB, 10 BU3HAYAE TUTHKH BOJIO PO3YMHOI 1CTOTH, HE3AIEKHO YU
Oyne BOHa JOCTaTHS JJIA PE3yibTaTy, YM Hi, — KaTerOpUYHUW 1, y TOM ke dac,
BUKJIFOYHO ITPAKTUYHUM 3aKOH.

Kareropuunuii iMIepaTdB BHMAara€ BT JIOJAHA 3aBXIH 1 O€3yMOBHO
CJIITyBaTH MPABUITY: «YMHH TIJIBKU 3TAHO 3 TAKOK0 MaKCUMOIO, KEPYIOUHUCH SIKOIO TH,
y TOM JK€ 4Yac, MOXeII MoOa)kaTu, 00 BOHA cTaja 3arajbHUM 3aKOHOM». Takum
yuHoMm, [. KaHT mnoeaHaB y kaTeropmuyHoMmy immepaTHBl O€33aCTEpEXKHICTh M
YHIBEPCAIBHICTh 31 3BEPHEHHSIM /10 KOXKHOTO 1HJIMBIAA 1 PO3PAXYHKOM Ha aKTHUBHE
BUKOHAHHS HUM IIbOTO TIpunucy. Lle mepina pemakiiisi KaHTIBCAKOTO KaTETOPUYHOTO
IMIIepaTuBy. AJie 1Ji TOro, MO0 MiAKPECIUTH TOM (HaKT, 110 OCHOBOIO, IIEHTPATLHUM
y Woro ¢inocodii € monuna, i rigHicTth, [. KaHT ¢opmyntoe apyry pemaxiiro
MOHATTS KaTerOPUYHOTO IMIIEPATHBY: «... YNHHU TaK, MO0 TH 3aBKIW CTABHBCS 0
JIIOJICTBA 1 B CBOIH 0C001, 1 B 0c001 OYIb-KOTO 1HIIIOTO TaK camo, sIK JI0 I, 1 HIKOJIH
HE CTaBUBCA O JI0 HHOTO TUIBKH, SIK 10 3aco0y». Takum unnom, I. KanT nporosnorrye
€NVHUA 1 PIBHUU U1 BCIX KPUTEPIN OIIHKW JIFOJCHKOI MOBEMIHKH. binmbiie Toro,
KO’KHa OCOOHCTICTHh HE MOBHHHA BBAXKAaTH ce0€ IIEBHOIO 130JIbOBAHOIO CAMOILIHHICTIO,
a TIOKJIMKaHa OyTH 3acO00M JIJIsl TIPOIIBITAHHS, IACTS CIUJIBHOTH PIBHUX i 1 BUIBHUX
0cOOMCTOCTEH, a BCl BOHHU, Y CBOIO UEpry, MOKIMKAaHI CIPHUSATH IIACTIO IIi€i



92

KOHKPETHOI ocobuctocTi. Mucnurenb CrnoaiBaBcs, IO, 3aBIASKH BTIICHHIO HOTO
€TUYHOTO BYCHHS, MOJXJIMBE YCYHEHHS MPOTHUPIYYS MK 1HAMBIAYaJbHUM 1
CYCIJIBHUM, SIKE€ € TOJIOBHOIO MPOOJIEMOIO COIIaIBbHOTO KUTTS JIFOEH.

Inest cB0OOIM OCOOMCTOCTI, SIK BHYTPIIIHHOTO 3aKOHY BOJII, SIKMM oOepirae ii
PO3YMHY MOCTINHICTb, 3roj1y 3 CO00I0, HE3aJIeKHICTh BiJI 30BHIIIHLOTO THCKY 1 OYy/Ib-
SAKUX BHUIIAJKOBOCTEH, Haa3BU4aiiHO BakyiuBa g [. Kanra. Bona € ocHOBOIO
3anepeyeHHs [. Kantom i7ei 6€3yMOBHOrO IOMIHYBaHHS CYCHIIbCTBA, ACp>KaBU HAJl
0COOMCTICTIO. ABTOHOMIS BOJII OJJHAKOBO 3aXMIIA€ 1HAWBIAA SK BiJ BJIACHOIO, TaK 1
BiJl CYCIUJIBHOTO CBaBULISA, IO CTaBUTh B3a€EMOBITHOCMHU MK OCOOHCTICTIO 1
CYCIIUJIbCTBOM Ha MIITHY OCHOBY B3a€MOBHU3HAHHSI.

I. Kaat 3a3nHayaB, 1m0 KaTerOpUYHUN IMIIEpaTHB — II€ MOPAJIbHHMA 3aKOH,
3aKJIAJICHUH y PUPOI BCIX PO3YMHUX 1CTOT. BinmoBigHICTH 1X 1M IbOMY 3aKOHOBI
MOXe OyTH BHYTpIIIHS 1 30BHIIIHS. BHyTpimHs Oyae ToxAl, KOJIM MOTHBOM
CJIIIyBaHHSI MOpAJbHOMY 3aKOHOBI BHCTYyMa€ camMe IoBara J0 I[bOTO 3aKOHY,
CBIJIOMICTh OOOB’SI3Ky UMHHMTH TaK, a HE 1HaKIIe. 30BHIIIHA X Oyjae ToJl, KOJH
MOTHUBOM MIJIMOPSIAKYBaHHS MOpaJIbHOMY 3aKOHOBI € 1HIN (akTopu — CcTpax
MOKapaHHs, PO3PaxXyHOK Ha MEBHI BUTroAM 1 T.J. BIAMOBIIHICT, BUMHKY 3aKOHOBI,
0e3BiAHOCHO 10 Horo MoTuBY, I. KaHT Ha3uBaB jeraibHICTIO. BiAMOBIIHICTD, SKY
3a0e3nedyyBaB MOTHB, 110 Oa3yBaBcsi Ha 11ei OOOB'si3Ky, — MopaibHicTio. Lls
BIJIMIHHICTh MIDX JICTAJIBHICTIO 1 MOPAJIBHICTIO Ma€ CYTTEBE 3HAUCHHS JIsl OO0y 10BU
BCl€l KaHTIBCHKOI JIEOHTOJIOTIYHOI TEOpii Aep>KaBH 1 MpaBa. BaxIMBO MIAKPECIHTH,
mo [. Kant He mpoTucTaBise mpaBo 1 MOpajb, a PO3MEKOBYE 11 JIBA MOHATTA. 3a
JIOTIOMOTOI0 Takoro po3mexxyBaHHs [. KaHT okpecmioe cdepy mpaBa, sik o0nacTb
BUMHKIB JIFOJICH, 110 BUKOHYIOTh MOPAJIbHHUIN 3aKOH y CHJIY 30BHIIIHBOI 3TOJU 3 HUM,
IHIIMMU CJIOBaMH, — 1€ 30BHIIIHS MOBEAIHKA 1HAUBIAIB. B mit cdepi npusHayeHHS
KaTerOpUYHOTO IMIIEpaTUBY IMOJSTa€ B TapaHTYBaHHI CBOOOAM B JIIOJACHKOMY
CHIBXKHUTTI, TOOTO BIH TMOBHHEH IOCTAaBUTH CBAaBULIA, BJIACHY BUIbHY MOBEIIHKY
KOXXHOT 0COOM y TEBHI PaMKH, 3 TUM 1100 HIXTO HE MIT TIOPYIIyBaTh CBOOOIY 1HIIHMX
1 11100 BOHA OXOPOHSUTACS OJTHAKOBO IS BCIX.

B mimomy, Bu3HaueHHs mpaBa, naHe I. KanTom, € Haa3BudaiiHO 1iHHHM. Bix
3a3HayaB, M0 «MOHSATTS IMpaBa, OCKIILKH BOHO CTOCYETHCS KOPECHOHIYIOUOI I[OMY
mpaBy OOOB'SI3KOBOCTI (TOOTO WMOro MOpaJIbHE TMOHSTTS), MO-TIEpIIe, TOPKAETHCS
TUIBKH 30BHIIIHIX, 1 IO TOTO X MPAaKTUYHUX, BIIHOCUH MIXXK 0CO0aMHU, OCKUJIBKH iXHI
Jii MOXYyTh MaTu (Oe3mocepeaHiii abo omocepeKOBaHMil) BIUIMB OJHA HAa oAHY. [1o-
Jpyre, MOHATTS NpaBa O3HAYa€ HE BIAHOUIECHHS CBAaBULISA 0 OakaHHA (a OTXKe, 10
YUCTOI NOTPeOM) 1HIIOT OCOOHU... a TUIBKU BIJHOIICHHS 0 CBaBLLIA 1HIMX oci0. [To-
TpEeTe, B 1IbOMY B3a€EMHOMY BIJIHOIIIEHHI CBaBUIISI HE OEpeThCs JO YyBarv, HaBiTh,
Matepisi [bOTO CBaBLLISA, TOOTO METa, Ky MEPECIiAy€e KOXKEH CTOCOBHO Oa)KaHOTO
00'e€KTa... MUTaHHS CTOITh TIIBKH MPO (POPMY JBOCTOPOHHBOTO CBABULISA, OCKUIBKU
BiH PO3IISINAETHCS BUKIIOYHO SIK BUIBHHM, 1 TPO TE€, YA CYMICHHUN y Takiid Qopmi
BUYMHOK OJHIET 3 IBOX 0OCI0 31 CBOOOIOI0 JIPYT01, BIMOBITHO A0 3araIbHOTO 3aKOHY.
Taxum unnowMm, I. KaHT BaaBaBcst He 10 MOMITUKO-IHCTUTYLIHHOTO, a 10 MOPaJIbHOTO
oOrpyHTyBaHHs TIpaBa. BiamoBigp Ha MUTaHHS, YU € MPABOM T€, IO 3aKPIIUICHE B
HOpPMax MO3UTHUBHOTO 3aKOHOJABCTBA, BIH IIYKaB HE B HUX CAMHX, a B PO3yMi, SIKUA
Jla€ JIOJMHI 3aKOHU CBOOO M, HE3JIEKHOCTI BiJl MPUMYCOBOI'O CBABILJUIS 1HIIHUX.
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3riguo 3 [. KanToMm, MpUHIIMTIOBOIO 03HAKOIO MI)KOCOOMCTICHOTO BIJHOIIICHHS,
K€ PEryJIOEThCS MPABOM, € Y4acTh B HbOMY 1HJWBIMIIB, SK BUIBHMX 1CTOT (HOCIiB
CBaBLLISA), Kl 3BaXKalOTh Ha CBOOOMY OJWH OJHOTO. AJie Il IHAMBIAA HE TUIBKH
BiJIbHI, ane i piBHI icTOTH. IXHS PiBHICTB, SIK BPOKEHA BIACTUBICTD, MOJIATAE Y TOMY,
0 «IHIIT HE MOXKYTbh 3000B's13aTH KOro 6 TO He OyJIO J0 OUIBIIOro, HIXK TE, 10 YOTro
BiH, 31 CBO€i CTOPOHM, MOKe 3000B's3aTu ix». TakuM unHOM, mpaBo, 3a 1. KanTtom,
BUCTYIIA€ CYKYIHICTIO YMOB, SIKi JIO3BOJISIFOTh CYMICTUTH CBaBLLIA (CBOOOMY) OMHIET
0cobu 31 cBaBULISIM (CBOOO/I0I0) 1HINIOT 3 MO3HIIIM 3arajbHOTO 3aKoHy cobonau. [IpaBo
— 1e (opmanpHa yMOBa 30BHIIIHBOT CBOOOIM, 1I€ Taka TMTMOMHHO-CYTHICHA ¢dopMma
OyTTsI 30BHIIIHBOT CBOOOIU, O6€3 SIKOT OCTaHHS B3arajii HEMOKJIHMBA.

[. Kant minkpeciroBaB, MO peajnbHE 3AIACHEHHS MpaBa BHUMarae, mo0 BOHO
OyJ0 peaJbHO 3arajJlbHOOOOB'SI3KOBUM, IO JOCSTA€TbCS 4Yepe3 HaJaHHA HOMY
30BHIIIHBOI MNPUMYCOBOI cuiiM. be3 Takoi CHJIM HEMOXJIMBO 3aCTaBUTH JIIOJEU
JOTPUMYBATUCA TIPABOBUX HOPM, 1, SIKIIO MpaBo HE Oylio O HaIIJIEHO MPUMYCOBOIO
CWJIOI0, BOHO O HE 3MOIJI0 BHKOHATH HAJIEKHY HOMY CyCHUIbHY (QYHKIIO. A 11e
O3Hayae€, M0 1 KATETOPUYHUM IMIIEpaTUB, SIK BCe3arajlbHUN 3aKOH TpaBa, OyB Ou
no30aBieHult cBoei 6e3ymoBHOCTI. CaMe ToMy, Oy/Ib-sIKe MPaBO MOBUHHO BUCTYTMATH,
K MpaBO MPUMYyCOBE. A HaJaTu HOMY IF0 BJIACTUBICTh MOXE TUIBKHM Jep’kaBa —
3acaIHUYUM 1 IEPBUHHUN HOCI puMmycy. BiacHe, nep»aBHICTb 3'IBISIETHCA U ICHYE,
came BUXOJITYU 3 BUMOT KaTeTOPUYHOTO IMIIEPaTUBY.

HeoOxiaHicTh iCHYBaHHS JepkaBU — 00’ €JJHAHHS «3HAYHOI KUIBKOCTI JIIOJIEH,
NIAIOPAIKOBAaHUX NpPaBOBUM 3akoHaM» — [. KaHT moB’si3yBaB He 3 MpaKTUYHHUMH
IHAUBIAYAIbHUMH, TPYINOBUMHM YHM 3araJlbHOCYCHUIBHUMHU MOTpeOaMu YJIEHIB
CYCITUJIBCTBA, a 3 KaTeropisiMu po3yMmy. ToMy, nepkaBa He TOBHHHA TYPOYBATHCS TIPO
MaTepianpHe 3a0e3leueHHs TPOMAJsiH, TPO 3aJ0BOJICHHS IXHIX COINIATbHUX 1
KyJIbTYpHUX TOTpeO Tomo. biaro nepkaBu monsirae HE y BUPINICHHI IHUX Ta
aHAJIOTTYHUX MPOOJIEM, TaK caMo SIK HE € OJaroM Jep:kaBu OJaro rpoMajisiH Ta iXHE
acTs, 00 MACTS MOXe OyTH IIBHIIIE 1 Kpallle TOCATHYTE Y MIPUPOJTHOMY CTaHI abo
Ipu JecoTHYHOMY TipaBiiHHi. Ilix Omarom aepskaBu, migkpeciaroBaB 1. Kant, cmina
PO3YMITH CTaH HANOUIBIIOT MOTOJKEHOCTI KOHCTUTYINT 3 MPUHIUIIAMH TIpaBa, 10
4Oro Hac 3000B’sI3y€ MParHyTd PO3yM 3a JOMOMOTOI0 KaTerOPHUYHOTO IMIIEpaTHBY.
Bnacue Te, mo [. Kant BucyHyB 1 oOrpyHTYBaB i1€0 mpo Te, 1o Oiaro i
MIPU3HAYCHHS JIepKaBH — B JIOCKOHAJIOMY IIpaBl, B MaKCHMAaJIbHIN BIIMOBIIHOCTI
YCTPOIO 1 peKUMY JEp’KaBW TPHUHIMIIAM TIpaBa, aajio TiacTaBy BBaxkatu [. Kanra
OJIHMM 3 TOJIOBHUX TBOPIIIB KOHIICTIIi «ITPaBOBOI JePKaBU.

I. Kant migkpecmioBaB, M0 Jep)kaBa IIOBHHHA CIUpATHCS Ha IIPaBo,
OpPIEHTYBATHUCS Ha HBOTO Y CBOIN MISNIBHOCTI. BiAXiJ BiJl IbOTO TMOJIOXKEHHS € JTyKe
HeOC3MeUHU JIs IepKaBH, OCKUIBKH, KOJIM BOHA YXHUJISETHCS BiJl TOTPUMaHHS MpaB
1 cB00O/I, HE 3a0e31euye OXOPOHHU MO3UTUBHUX 3aKOHIB, TO PU3UKY€E BTPATUTHU JOBIPY
1 moBary cBOix rpomaasH. lle Takox crHoHykae JroAed 3aliMaTH MO3UIII0
BIIYY’)KEHOCTI BIJ] Takoi JepxkaBu, a Oynb-aKi i 3axonu He OyAyTh 3HAXOAUTH
PO3yMIHHS 1 IATPUMKHU CEPell TPOMAISH.

Posrnmsaparoun moxomkenHs naepxkasu, [. Kant mopinsgs konmemiiro JK.-
K. Pycco, migkpeciroroud, 10 Horo imei € paiioHaJbHUMHU, anpiOpHUMH, BOHH
CTOCYIOThCSI HE SKOIiChb KOHKPETHOI JepXaBu, a Jep>KaBU 17ealbHOI, fKa MOBHICTIO
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BIANOBIAae mpuHIMNamM mpaBa. [lpupoanmii cTaH, SKUA mTepedye JepiKasi,
XapaKTePU3y€eThCS MOBHOIO BIJICYTHICTIO OY/b-IKMX 3aKOHHUX rapanTii. Tomy mnroau,
MiJ] BIUIMBOM MOPAJIBHOTO OOOB'SI3Ky, MOYYTTS IOBAard JI0 MPUPOJHOTO TMpaBa,
3aJIMIIAIOTh 1€ MPUPOJHUN CTaH 1 MEPeXOASATh A0 KUTTA B TPOMAJSTHCHKOMY
cycniabCTBi. BiacHe, okpeMi 1HAWBIIU TBOPATH HAPO/I 1 AEPKaBY MIJIIXOM YKJIaISHHS
noroBopy. I. KaHT TpakTyBaB 11ei JOTOBIp 3 MO3MIIIH aBTOHOMI1 BOJII Ta MOPAJIHHOCTI
KOXXHOTO oOkpemoro iHauBiga. Ilepmia 1 roioBHa ymoBa 1bBOTO JOTOBOPY —
3000B’s13aHHS CTBOPIOBAHOI 32 HOTO JOMIOMOTOI0 OpraHi3ailii 30BHIIIHBOTO MPUMYCY
(epxaBu, HApPOAY) BU3HABATU y KOKHOMY 1HAMBIAL 0co0y, sika 0€3 BCSIKOTO MPUMYCY
YCBITOMITFOE CBii OOOB'S30K «HE POOWTH 1HIIIOTO 3aCO0OM JI JOCATHEHHS CBOIX
ijei» 1 37aTHa AaHuil 000B 30K BUKOHYBaTH. «CyCHIIBHUN TOTOBIp», 3TITHO 3
I. Kantom, yknagamoTh MK CO00I0 MOpPajJbHO MOBHOILIHHI JIoAU. ToMy nepskaBHii
BJIaJll 3a00POHSIETHCA TOBOAUTUCA 3 HUMH, SIK 3 ICTOTaMH, KOTpl HE BIJAIOTh
MOPAJILHOTO 3aKOHY 1 HE MOXYTh caMi BUOPATH MPaBUIbHY JIiHIIO oBeaiHKH. [. Kant
pI3KO 3amepeuyyBaB HaWMEHIIy CrpoOy MEpeTBOPEHHS JEp>KaBHOI BIAJU B aHAJIOT
0aThKIBCHKO1 Omiku Haja AiTbMH. «IIpaBiiHHS OaThbKiBChbKE, MPH SIKOMY MifAaHi, SK
HETMOBHOJIITHI, HE B CTaHI PO3PI3HUTH, IO JJI1 HUX JIMCHO KOPUCHO 1 HIKIJUIUBO... €
HAHOUTBIIUM JECIOTU3MOMY». TaKUM YHUHOM, 3T1JIHO 3 CYCIUIBHUM JIOTOBOPOM, SIKUA
VKJIQJAa€ThCsl 3 METOK B3aEMHOI KOPHUCTI 1 BIJMOBIIHO JO KaTETOPUYHOIO
IMIIEpaTUBY, BC1 OKpeMi OCOOM, IO CKJIAJAl0Th HAPOJ, BIJAMOBISIOTHCS B CBOE]
30BHIIIHBOI CBOOOH, 100 OApa3y K 3HOBY HAOyTH ii, ajie BXKeE, SIK WICHH JEPKaBH.
[HAMBIAM KEPTBYIOTh YACTHMHOIO HAJEXKHOI iM CBOOOAM, AJIA TOro 1100 OuIbII
HaJIMHO KOPHUCTYBATUCS IHILOK ii YaCTMHOIO. BOHU BIIMOBISIOTHCS BiJl CBOOOIM
HEOOMEKEHOI Ta HEBIOPSAKOBAHOI, 100 OTPUMATH CIIPaBXKHIO CBOOOY, Y BCbOMY ii
00'eMl, y JierajibHiil 3aJ1€XXHOCTI, y IPABOBOMY CTaHI.

Posrnsparoun npaBo, 1. KaHT po3pi3HAB y HbOMY TpU KaTeropii: mpupojiHe
paBo, JKEPEIOM SIKOTO € CaMOOYEBHUHI arpiOpHI MPUHIIMIH; MO3WTHUBHE MPABO,
JKEPENIOM SIKOTO € BOJISI 3aKOHOJABILS; CIPAaBEIJIUBICTh — BUMOTH, HE MepeadaveHi
3aKOHOM 1 TOMY He 3a0esneueHi npumycoMm. [lpupoane mpaBo, y CBOIO Hepry,
MOJUIAETHCS Ha TPHUBATHE MpaBo 1 mpaBo mybsiuHe. [lepie peryntoe BiTHOCHHU
IHIMBIAIB, SK BIACHHUKIB, JPYre BHU3HAYA€ B3a€EMOBIIHOCHHH MK JIIOJIBMH,
o0'€eTHAaHUMU B JIEpXKaBy, SK UIEHaMH TMOJITUYHOro Irijioro. lleHTpanbHum
IHCTUTYTOM TIyOJIYHOTO TMpaBa € TMpeporaruBa HApOAY BHUMAaraTd Y4acTi Yy
BCTAHOBJICHHI MPABOTIOPSAIKY IUIAXOM TPUAHATTS KOHCTHUTYIINI, SIKa BUPAXa€e HOTO
BO0. BepxoBeHncTBo Hapomy, mporojomeHe [. Kantom, oOymoBmioe cBoOOmy,
PIBHICTH 1 HE3AJIEKHICTh BCIX TPOMAJSiH B JiepxaBi. BiH BUCTyNaB npoTH OyAb-sSKUX
IOPUIUYHUX TPUBLICIB 1 HAMOJSAraB Ha PIBHOCTI CTOPIH Y NPUBATHOMPABOBHX
BIJIHOCHHAX, a TaKOX MIJKPECIOBAB BaXJIUBICTh MPABOMOPSIIKY, OIEPTOro Ha
3arajibHOO0OB'A3KOB1 3aKOHU. Y KoHuemniii . Kanta 3HaxoauTh CBO€E BiIOOpaKEHHS 1
Teopis posnoaity Binacte B nepxkasi L. JI. Monteck'e. Ane 1. KanTt tpakrye ii He sk
171e10 piBHOBaru Biaj. Ha oro mymKy, y KOKHIH iepKaBl € TPH BJIaJIA: 3aKOHO/1aBya,
sKa HAJICKHUTh TUIBKM CYBEPEHHIM «KOJEKTHBHINA BOJII HAapOIy»; BHKOHABYa, SKa
30CepeKeHa y TIPaBUTENS 3a 3aKOHOM 1 MIAMOPSAIKOBaHA 3aKOHOIAaBYiM, BEPXOBHIM
BIIa/l, Ta CyJ0Ba, sIKa MPU3HAYAETHCS BUKOHABYOK Bianoro. Came cyOopauHaris 1
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3rojia HUX TPHOX BIIaJ 37]aTHA 3aNO0ITTH IECIIOTU3MOBI 1 TapaHTyBaTH OJIaromnoxyqus
JIEpKaBH.

Posrnsanaroun popmu aepkau, 1. Kant Buaiise aBi 0a3oBi, Oepyun 3a
KpUTEpil MOy CIOCOOU, METOJIM YIIPABIiHHSA HAPOJOM, a caMe: AEMOKPaTHUYHY Ta
necriotuuny ¢dopmy ympasiiHHs. [lepira 6a3yeTbcss Ha BiIOKPEMIICHHI BUKOHABYO1
BJIAJM B1J] 3aKOHOAABYOI, Jpyra — Ha iXHbOMY 3JIUTTI.

3aBepliyoun po3riisi AeoHTosoruHoI caamuuu [. Kanrta ciig 3ynuHutucs
Ha WOTO MPOEKTI BCTAHOBJIECHHS «BIYHOTO MHUPY». JloCATHYTH IIbOTO MHpPY, HA AYMKY
I. Kanra, MoxHa Oyae B MallOyTHbOMY NUIAXOM CTBOPEHHS BCEOXOILTIOKYOI
deneparii caMOCTIHHUX PIBHOIPaBHUX JAep:kaB, 30yJI0BaHUX Ha peCIyOIiKaHCHKHUX
3acagax. I. Kant OyB mepexoHaHuid, 110 YTBOPEHHSI TaKOTO KOCMOIIOJITHYHOTO
o0'eHaHHA, BpelTi-pemt, HemuHyde. /o mporo Oyne BecTH PO3BUTOK HAPOIIB,
€KOHOMIYHI OTPEOH KOKHOI Hallli.

B uinomy, TBOpua cmammmHa Qinocoda mama MOTYTHIM MOIITOBX s
NOJIaJIbIIOTO PO3BUTKY HIMELBKOI JEOHTOJIOTIYHOI MOJITUYHOI Ta MPaBOBOI JyMKH,
30araTuiia CBITOBY IIPABOBY 1 MOJITHYHY AYMKY PSIIOM HOBHX IOJIOKEHB Ta 1/1€H.
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2. ITEOHTOJIOTTYHUIM ACITEKT ITIPABOBOI TEOPII I'. B. ®. TET'EJISI

['eopr Binbrensm ®piapix ['erens 3poOUB KoJOCaTbHUN BHECOK y PO3BUTOK
JIeOHTOJIOriuHOI mostiTnyHoi Ta mpaBoBoi aymku. HMoro mpamst «®Dinocodis mpasay —
OJIHA 3 HAWBIJIOMIIIMUX Yy BCIH 1CTOpii JEOHTOJOTIYHOI IPaBOBOi, MOJITHYHOI Ta
COIliaJIbHO1 TYMKH. BoHa BUIIIAETHCSA B ICTOPUYHOMY Psi/il HABITh TaKUX KIACUYHHUX
mpaib 3 JICOHTOJIOTIYHOI MOJITUYHOI Ta TpaBoBoi dimocodii, sk «JlepxkaBa» 1
«3akonmn» Ilmatona, «Ilomituka» Apictorens, «IIpo nmepxaBy» 1 «IIpo 3axoHI»
[Mimepona, «JlepxaBemp» M. MakiaBemm, «JleBiadhan» T. T'obca, «llomitrunuii
tpaktat» b. Cminos3u, «Ilpo myx 3akoniB» HI. JI. Monteck'e, «IIpo cycninbamii
norosip» XK.-XK.Pycco.

Ha Bcix eramax TBopuocti I'. B. ®. I'erens, mounmHaroum BiJ] CTYIEHTCHKUX
POKIB 1 3aBEPIIYIOUA OCTAaHHLOIO Tparelo «AHTMUCEKU O1uh Tipo pedopmy 1831
p.», B LIEHTp1 Horo yBaru Oynu npoOieMu JepkaBu 1 npaBa. «Digocodis mpaBay €
CUHTE30M (ITOCOPCHKUX 1 JEOHTOJIOTIYHUX TOJITUKO-TIPABOBUX JOCIIIKCHb
I'. B. ®@. I'erenst ynpoaoBxk JECATUIITh.

«®Dimocodiss mpaBay, 3TIIHO 3 TErelliBChKOIO KOHIICMINEID, SBIsE€ COOO0IO
bimocodcbKy HayKy IPO MpaBo, MPEeIMETOM JOCIIKEHHS SKOi € 1/1es ImpaBa, TOOTO
MOHATTS TpaBa 1 Moro 3aiMCHEHHS. [nes — 1€ €HICTh HagBHOTO OYTTS 1 TIOHSITTS.
BoHa He TUIbKM TXHS TApMOHIs, ajie i MOBHE XHE B3a€MOTNPOHUKHEHHS. [1es npaBa —
11e cB00O/1a, i ICTUHHE 11 PO3YMIHHS JIOCATAETHCS TIIBKU TOMA1, KOJU BOHA MI3HAETHCS
y il HOHATTI 1 B HASIBHOMY OYyTTI1 LIOTO MOHATTS.

Hayka npo mpaBo € yactuHowo (inocodii. Tomy i mera — po3BUHYTH 3
noHATTSA 17e10. ['onoBHe 3aBaaHHs ¢inocodii mpaBa — HAyKOBE MI3HAHHS AEpP>KaBH 1
npaBa, a HE BKa3iBKa Ha T€, AKUMU BOHM MOBHUHHI OyTH. Ha BigMiHYy BiJ MO3UTHUBHOI
IOpUCTIPYJIEHIIII, $Ka BHUBYAE€ IOPUJIWYHI 3aKOHHM, TOOTO TIO3UTHUBHE MPABO,
dimocodcbka HayKka Mpo JepkaBy 1 MPaBO MAa€ CBOIM 3aBJIaHHSM IMi3HAHHSA 0a30BHX
171e¥ 1epKaBu 1 IIpaBa.

3nauenns ¢utocodii I'. B. @. I'erenst y po3BUTKY i7ieany MpaBOBOi JepKaBU
MoJIATae y TOMY, II0O BOHA JOBOAWMTH IIEH 1/€al 10 MOro KyJIbMIHAIIWHOT TOYKH:
IpaBoOBa JiepKaBa OTOJIONIYETHCI HUM OOXKECTBEHHOIO 1 TPHUBOJAUTH JIOJCHKHIA
PO3BUTOK JI0 HOTO MOpaAJILHOTO 3aBepieHHs. OTxe, TpaBoBa JepkaBa — 1€ BepIInHA
PO3BUTKY JIOJICHKOTO CYCHIBCTBA.

Posrisparoun dinocodiro npasa I'. B. ®@. 'erens, nepeaycim Tpeba 3’scyBatu
ii ocHoBY. Takorw OCHOBOIO € TMOHATTS cBOOOAM Boui. [loknamarouu 1€ MOHATTS B
OCHOBY CBOiX (p110cOPChKO-TeOpeTUYHUX KOHCTpYKIUiH, I'. B. ®@. I'erens npocrexye
3apOJIKEHHS 1 PO3BUTOK YCI€l CUCTEMM CYCHIJIBHUX BITHOCHH. /[ momepenHuKiB
['. B. ®.'erens un He HAWCKIAIHIIIONW MPOOIEMOI0 OyJO y3roJKEHHS MPUHIUIIB
CBOOOJM 1 JIIOJICBKOTO CIUJIKYBaHHS, SIKE€ HEOOXITHO BHUMAarae OOMEXKEHHS IIi€i
cBoOoau. Bonu BBaXkanu, 110 111 MOHATTS OOMEXYIOTh OJHE OJJHOTO, 1 TOMY KOKHE 3
HUX Opanoch y BCId KpaWHOCTI CBOTO aOCTpakTHOro Bupa3y. Haromictb
I'. B. ®. I'erens nparnyB nokasat, 110 cBOOO/1a MOJIATAE HE TUIBKHU Y 3MO31 BUOODY 1
y BIJICYTHOCTI OOMEKEHHS, ajie i y BUIbHOMY BHOOpI SIKOTOCh MEBHOTO KOHKPETHOTO
pimenHs. Take KOHKpETHE pIIMIEHHS € pPa3oM 3 TUM OOMEXEHHSM BOJI, aje
OOMEKEHHSIM, sIKe BHIUIMBAE 3 ii BUIbHOrO BuOOpy. OOmparoun s cebe TeBHE
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BU3HAUEHHS, BOJS HE mepectae OyTH BUIBHOIO, OCKUIBKM BOHA caMma BUOHUpae 1€
BU3HaYeHHs. OTOXK, caMOOOMEKEHHS BOJII HE CynepeuuTs ii cyTHocTi. HaBmakwu, e —
3aKOHOMIPHHUA MOMEHT ii BUIBHOTO MPOSBY. 3BIJCH JIETKO BHMBECTH HEOOXIIHUMA
3B’SI30K CBOOOJIM 13 3aKOHOM Ta I1HJAWBiAA 31 CycHiabcTBOM. IIpocTexyroun
3apOJKEHHS 1 PO3BUTOK BuUmbHOI Bom, [. B. ®. T'eremp Bkazye, 10 BOHa
BUTBOPIOETHCA MOCTYIMOBO 3 MPUPOJHMX HAXWIIB 1 MparHeHb. Ha Huxunx dopmax
CBOT'O MPOSIBY BOHA MIAMOPSIKOBaHA IIUM IIParHEHHAM, sIK1 cami 1o co01 CyInepeusInBi
1 mepeOyBatoTh y 00pOTHO1 OMH 3 OJAHUM. AJie BOJS MOXKE JOCATHYTH MaHyBaHHS
HaJ HUMH, BUOMPAIOYM Ti 3 HUX, AKI BIAMOBINAIOTH ii CyTHOCTI. BHacmigok 1mporo
IPUPOJIHI TIPArHEHHS 3BUIBHSIOTHCSA BiJl CBO€I BUIIAJKOBOCTI Ta CYO'€KTUBHOCTI 1
HaOyBalOTh 3HAYECHHS BUIBHOT BOJI. Y 1IbOMY MPOIIEC] BOJIA TOCSTa€e ICTUHHOTO CBOTO
pPO3BUTKY. Y 3B'SI3KYy 3 TakuM pPo3yMiHHsIM cBoOomu I'. B. @. Terenp BOauaB y
CHIJIKYBaHHI HE TUIBKM OOMEXKEHHS, a Hacammepes] IOBHOTY OCOOUCTOCTI. Y
CYCIUJIBCTBI JIIOJIMHA 3HAXOJUTHh Ti OOMEXEHHS, sIKI BUIUIMBAIOTH 3 ii PO3YMHOI
CYTHOCTI, 3 caMoi oCHOBH ii cBoOoau. | came 3 nux mo3umiii I'. B. @. ['erens BBaxkaB
MOKJIMBOIO TapMOHII0 MIDK I1HIMBIZIOM 1 CYCHUIbCTBOM. [ 1ieii HeMUHYYHH 1
Oe3cripHuil 3B's130K 1H/IMB1/Ia Ta CYCHILCTBA HAOYBA€ Y MUCIUTEI XapaKkTepy BUILO1
MopaiibHO1 TipaBau. Came CYCHIIBCTBO € >KMBUM BTUICHHSM 17ei 0o0Opa, sika 0e3
HBOTO YM 11032 HUM 3aJIMIIAETHCS a0CTPaKTHOIO 1 Oe3cmioro. Uucra cy0'eKTUBHICTD
1030aBJsie JIOJUHY MIITHUX OCHOB, 1 B HE1 MOK€ BUHUKHYTH TaKe jKary4de MparHeHHs
70 00'€KTUBHOTO TOPSIZIKY, 1110 BOHA OyJe jajHa, pajlle, MPUHU3UTUCS A0 MOBHOI 1
pabChKO1 3aJIe)KHOCTI, a0 YHUKHYTM THX MYK, SIKI THOB'S3aH1 3 BHYTPIIIHBOIO
MyCTOTOIO 1 0€33MICTOBHICTIO. [IpoTe, MiANOpAIKOBYIOUNCH IIbOMY HOPSIKY, 1HIMBIJ
3HAaXOJUTh Y HbOMY BIIACHY CYTHICTh, OCKUIbKH O0'€KTHBHa MOpajb HE € YUMCh
yy’KUM cy0'ekToBl. CTBOPIOIOYM AJI1 HHOTO OOOB'SI3KM, BOHA HE OOMEXYeE, a pajuile,
3BUTBHSE WOTO — BiA MIANOPSAIKYBaHHS OC3MMOCEPEIHIM TParHeHHSIM 1 Bif THITY
cy0'eKTMBHOT HEBM3HA4YeHOCTI. BoHa BKa3zye HOMy NUIAX [0 BHIIOI MOpPAIbHOI
cB00OU 1, HOpMYIOUN HOTO XapaKTep, MEPETBOPIOE CXUIBHICTD JI0 100pa y OCTINHY
BJIACTUBICThb, POOMTH 1i TpaBOM, 3BHYKOIO, JPYyrow npupomor. OTxke, pa3oM 3
YTBEP/PKCHHSIM 1 31ACHEHHSAM OO0'€KTUBHOT MOpayi JICTa€ MIIIHY OCHOBY 1
cyO'ekTBHa Mopaib. CBaBULISL OKPEMOTO 1HAMBIZA, SKUW MPOTUCTOSB 3arajJbHOMY
nopsiziky, 3HuKae. CyO0'eKTUBHICTh SIK HEOOXIAHHWM TPYHT mJisi OyTTss cBOOOIM CTae
aJICKBaTHOI0O CAMOMY TOHSITTIO 1 CYTHOCTI cBoOomu. OpHak Tpeba 3ayBa)KUTH, IO
['erensr MaB Ha yBa3l HE OCOOMCTI E€MITIPUYHI SIBUIA, a IXHIO MOPAJIbHY OCHOBY.
IneanbHOI0 POPMOIO TPUMUPEHHS BIH BBaXXaB HE OYIb-IKUH NIPOSB JAE€PKABHOI 17€1, a
TUIBKM i BHUIIE 3aBEPIICHHS, BIHEIb ICTOPii, OCTaHHIO YHIBEpCAJIbHY (opmy
CBITOBOTO JyXy. 3 LbOr0 MPUBOJY BIH mucaB: «JlepkaBa B cobi 1 s cebe €
MOpajibHa IUIICHICTh, 31MCHEHHSI CBOOOIM, 1 aOCOJIIOTHA METa PO3yMYy IOJISATae y
ToMy, 100 cBoOoma miiicHo Oyma. JlepkaBa € nyx, skuii mepeOyBae B CBITI 1
peani3yeThcsi B HhOMY CBIZIOMO, TOJIl SIK Y IPUPO/Il BIH OTPUMYE NIMCHICTH TIJIBKH 5K
1HIoro cebe, K IpiMaroydoro ayxy. TUTbKM SK HasBHUW Yy CBIJOMOCTI, 3HAIOUWN
camoro ce0e K ICHyIOUni MpeaMET, BiH € JepkaBa. ¥ cB0OOl Tpeba BUXOIUTH HE 3
MOOJTMHOKOTO 1 MOOJAMHOKOCTI CBIIOMOCTI, @ TUIBKH 3 i CYTHOCTI, 0O 11 CyTHICTb,
HE3aJIe)KHO BIJI TOTO, UM 3HAE JIIOJIMHA TIPO 1€, UM Hi, PEali3yeThCsl IK CaMOCTIHA
CWJa, B SIKI OKpemi 1HIWBIMM HE OUIBII HIXK MOMEHTHU: JepxkaBa — 1€ xoaa bora y
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CBITI; 1l OCHOBOIO CITy’KUTh BJaJia pO3yMy, KUl 371iicHIOE cebe sk Boito. Mucisuu
171Ier0 ep>kaBy, Tpeba MaTH Ha yBa3l HE OKpeMi Jiep)KaBH, HE OKpeMi 1HCTHUTYTH, a
171e10 11 ceOe, 1IboTo A1McHOrO boray.

BusHaroun mpaBoBy JepkaBy HaWBHINOK I[IHHICTIO, BUIMM BTUIEHHSM bora
Ha 3emii, ['. B. @. ['erenp BojgHOYAC HEPO3PUBHO TMOB’A3YE ii 3 ie€r0 cBoboau. I1o
CyTi, HOTO METOIO € Y3rOJIUTH 3arajibHe 1 KOHKPETHE, CBOOOY 1 3aKOH, OCOOUCTICTH 1
Jep’KaBy. 3TIHO 3 TErelliBChKOI0 JIAIEKTUYHOIO CXEMOI0, CYO’€KTHUBHICTh — II€
HEOOXITHUHN TPYHT IJisi OyTTS cBOOOAM 1 HEOOXimHa BUMora MopaibsHOi iaei. IIpoTe,
00 CTaTH peajbHICTIO, BOHA MOBUHHA MPHUHTH 0 TICHOTO 3B 53Ky 3 00’ €KTUBHUM
nopsiakoM. Jlyke BaXKIMBO MiJKPECIUTH, 1110 B JaHoMy Bunaaky I'. B. @. ['erens mae
Ha yBa3l He OyAb-SIKy JIep:KaBy 1 He Oyab-sKui ii mposB. Brnacue y npami «®inocodis
mpaBa» BIH IparHe MOAATH i7ealibHy OCHOBY MAiMCHOI jaep:kaBu. laes mucioutens
NOJIATa€ y TOMY, 1110 B JIEp>KaBl CJIiJI MOBAXKATHU MPOsIB BOKECTBEHHOTO AyXY, MOAI0HO
JI0 TOTO, SIK MM IOBa)KaeMO 1 6aunMo #oro y ¢hi3uuHiit npupoai. Ll HacTaHoBa TITBKH
MIJKPECIIIOE BUMOTY, 1100 JieprkaBa BiJNoBigana CBOil 11ei, a0o, 1HIIMMHU CIIOBaMH,
«B JIepKaBl HE CJiJI TparHyTd HIYOro IHIIOTO, KpiM TOro, IO € BTIICHHSIM
po3ymHocTi». Came B 11boMy po3yminHi ['. B. @. 'erens roBoputh npo epkaBy sK
PO peajbHICTh MOPANbHOI i€, IPOsABY B JEp>KaBl CUIU po3yMmy. Tomy, BiacHe,
TOBOPSIYM TIPO JIEPXKABY, BIH MOCTIHHO MIJKPECITIOE, IO HAETHCS MPO «PO3BUHYTI
JIep’KaBU HAILIOTO 4Yacy»; Tl 5K Jep:KaBH, K1 HE BIAMOBIIaI0Th 3a3HAYEHUM BHMOTaM,
BIH BBa)KaB He3aBeplleHUMH. 3a cioBamu ['. B. @. ['erens, Taki Jep:kaBu TUIbKU
ICHYIOTh, IPOTE HE MAlOTh AIMCHOCTI — TI€l AIMCHOCTI, SIKa BUBHAYAETHCA PO3YMOM 1
BUMAraeTbCsa MOpabHOIO 11e€r0. Came y [bOMY KOHTEKCTI CIIJ PpPO3YyMITH
TBep/ukeHHs . B. ®. I'erensi: «Bee nilicHe po3ymHe, BCe PO3YMHE JIICHE), OCKIIIBKH
MUCJIUTENb HE BCE ICHYIOYE BBaXkaB A1MCHUM. [lig AIHCHICTIO BiH PO3yMIB Ty BUIILY
pPEaNbHICTh CBITOBOTO M ICTOPUYHOTO MPOLECY, B SIKIM 3A1MCHIOETHCS 3aKOHOMIPHHIA
pyX AyXy.

Posrisgaroun 1eoHTOIOTIYHY TONITUKO-TIpaBoBY KoHIlenio I'. B. ®. 'eremns,
BKJIMBO BIA3HAYUTH U Te, 1110 BiH OyB MEPIIHii, 1 HE TUIbKU B HiIMENbKiH ¢imocodii
paBa, XTO MDXK 1HJAMBIZIOM 1 IEpKaBOIO BKa3aB Ha CYCIIJIbHE CEpeOBUIIE, TOOTO Ha
I'POMAJISTHCBKE CYCITUIBCTBO, SIK Ha OCOOJMBHM €IIEMEHT, SIKUM Ma€ 3HAYCHHS 1 IS
ocobuctocti, 1 mnsa aepxkaBu. CycnigpHE CEpeIOBHINE € BHPA30M MPUBATHHUX
1HTEpECIB 1HJIMBIJIB, 1 CaMe 1€ CePEIOBHIIE — IPOMAJSTHCHKE CYCIUIBCTBO — € OJIHIEI0
3 THUX NPUHIMIOBUX BIAMIHHOCTEH, IO BIAPI3HAIOTH JAaBHIA 1 HOBUW CBIT.
Po3BuBatoun cBOi MOMISAM Ha JAEp’KaBy, MHUCIUTENb MiAKPECIIOBAB HEOOXI1THICTH
€THOCT1 JICP’)KABHOTO JKUTTS, SIK OCHOBH HOPMAaJILHOTO MOJIITUYHOIO OyTTS, 1 came 3
HEIO BIH MOB’sA3yBaB cepy ocoducToi cBobonu. OTxe, 171es 1epKaBU OCMUCITIOETHCS
I'. B. ®. I'erenem 3 1BoX OOKIB: 3 OJJHOTO OOKY, BCTAHOBJIKOETHCS MPUHIIUI €THOCTI
BJIQJIU, SIK HEOOX1THOI OCHOBU IOPUUYHOTO MOPSIIKY, 3 1HIIIOTO — PO3BUBAETHCSA 17151
PO TapaHTii OCOOMCTOCTI MPOTH BCEOXOILIIOIYOT MoryTHOCTi nepxxasu. Ll nBa
MOMEHTH TOCTIITHO BCTYTIAIOTH MDK CO0OI0 y TIpOTUpPIYUs. Y JepKaBHO-TIPABOBOMY
KUTTI 1€ 1 € BTUICHHS JIaJeKTUYHOTO NPUHIKITY €THOCTI 1 OOpoTHOU
npoTuiiexkHocTel. B mpoMmy acmekTi BaxumBo migkpecnuTH, mo . B. ®@. T'erens
CTaBUTh JIEp’)KaBy Ha pIBHI 3 CYCHUIbCTBOM, SKE€ BIH BBa)KaB OpraHi3alli€ro
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MPAKTUYHUX 1HTEPECIB 1 OCOOMCTOI CBOOONM, HE3aJISKHOI B 00’ €THYIOUNX
GbyHKIN qep)KaBy.

OCHOBHUHM NPUHIIMI €JHOCTI CTOCY€ThCS yCTporo Biaau. OpraHizaiis Biaau
notpebye 1 crpykrypamizaimii. Pi3HomaHITHI (QyHKIII 1 TMOB’S3aHI 3 HUMH
MOBHOBAXEHHS IOPYYAIOTHCS OKPEMUM OpraHam. Alie 1ei po3noAil BiIacTe He CIiijl
PO3YMITH, SIK aOCONIOTHY iXHIO CAMOCTIHHICTB. YCl JIep’KaBHI OpraHd — II€ TUIbKU
MOMeHTH eauHoro nutoro. Ha aymky I'. B. ®. I'erens, ns eaHicTh MOBUHHA MaTH
CBO€E BTIJICHHS B OJIHIM KOHKPETHIN 0CO01 — MOHAPXOBI, SIKHH SIBJISIE COOOIO CBOEPITHE
KUBE BTIJICHHS JIep:kaBHOTO 00’ enHanHs. [IpoTe iineTbes mpo Taky MOHApXiio, B SIKIN
MOHapX OOMEeXeHWH 3akoHOM, 1, migkpecmioe [. B. ®. Teremp, dKmo
KOHCTUTYILIHHUN YCTpii MIIHMNA, TO YacTO MOHAPXOBI HE 3aJHINAETHCS HIYOTO
O1nbIIIe, SIK IPOCTO MOCTABUTH CBOE 1M’sI, IO i O3HAYAE 3aBEPIICHE BUPIIICHHS AAHOT
npoOiemMu. Y TakoMy acleKTl BCl OKpeMi BJIaJH 1 CIpaBH B A€pKaBl HE MOKYTh MaTH
HI CaMOCTIMHOTO 3HAYCHHS, Hi 3ajie)KaTH BiJ 1HAWBIAYyaJbHHX 1HTEpeciB. B 1mipomMmy
koutekcti I. B. ®. Terens posrisimae 1 cyBepeHiTeT nepxkaBu. [ HboOro
CYBEpPEHITET — II€ BTUICHHSI OPTaHIuyHOI €THOCTI JiepkaBu. ToMy clipaBKHE BTIJICHHS
CYBEPEHITETY BiH BBa)KaB MOKJIMBUM TUIBKM 32 YMOB ICHYBaHHSI KOHCTUTYIIHHO1
MOHapXIi, SIka OJIHA TIIBKU 1 MOKe OyTH HAJIEKHO CTPYKTYpH30BaHa 1 OpraHi3oBaHa.
OTtox 00’€IHYIOUNI BIUITMB CYBEPEHITETY € TUIBKH MPOJIOBKEHHSAM Ti€l BHYTPIIIHbOI
cyOcCTaHIIIapHO1 €IHOCTI, SIKa MPUTAMaHHA JIEPKABHOMY OpraHi3My 1 BUSIBIISIETHCA Y
CBIJJOMOCTI TPOMAJSiH Y BUIJIAJI MOYYTTS MATPIOTU3MY. 3 yBard Ha 11 MIPKyBaHHS
I'. B. ®. I'erens HagaBaB BaXKJIMBOI'O 3HAYEHHS OpraHiyHINA OyJOBI CyCHUIbCTBA, SIKA
BUSIBISIETBCS Y PO3BUTKY TPOMAJICBKOTO Ta KOPIIOPATHUBHOTO KHUTTA. TidbKu
OpraHIYHUI PO3BUTOK Ta €AHICTh NPUBATHUX cdep AAl0Th 3MOry TOBOPUTH PO
MPaBOMIPHICTh BJIAJM B JEp>KaBl; TUIbKK 3a I[I€i YMOBH LJIe, TOOTO Jep)KaBa, €
JIACHOIO CUJIOK0 1 Biajnor. B iHmomy Bumaaky, 3a I'. B. ®. I'erenem, me 1ine
MEPETBOPIOETHCS B MACy OKPEMUX aTOMIB, TOMY Jep>KaBHA BjiaJia IOBUHHA 3aJIMINATH
HEJIOTOPKAHOI0 Opra”iuHy OyJOBy CYyCHUIbCTBA 1 3aKOHOJABCTBO TOBHUHHO
BPaxOBYBATH 1110 OpraHiyHy OyJ0BY Hapoay. A B 3aKOHOJABYii BJaji MOBUHHI OyTH
MPEICTaBIICHI HE OKpeMi ocoOM sK Taki, a HapoJ sSK Iijie, 31 CBOIM OpraHIYHUM
MOJUIOM Ha cTaHu 1 Kopropamii. B mimomy y xonuenuii I'. B. @. T'erens ixes
OpPTraHIYHOTO MOJUTY CyCHUIHCTBA MA€ JYXE BEJIUKE 3HAUYCHHS. Y 1bOMY MUCIHTEIb
BOa4yaB BTUICHHS MOPAJIbHOI KUTTEBOCTI JIEPKABU. Y PO3BUTKY AyXY IPOMaJICHKOCTI,
CyCcHiIbHO1 €HOCTI, Ha TyMKy ['. B. @. I'erens, momnsirae riuOuHa 1 cujia JepKaBHU.
Ile BHyTpilIHE, CAMOOYTHE KUTTS CYyCHIJILCTBA 3a0e3Meuye JieprKaBi ii MOpaIbHUMN 1
MPaBOMIPHHI XapakTep 1 CTBOPIOE JJIS BJIalu HOPMaJbHE 1 MPaBOMIpHE CTAHOBUIIIE.
Came tomy I'. B. ®@. T'erenp Bijggae mepeBary CWIbHIN, aje JelEHTpalli30BaHIN
JepkaBi, B SAKiM IeHTpaJIbHA Jep)KaBHA BjaJia HAJAa€ CBOIM MiJJaHUM CBOOOIY Yy
BCHOMY, III0 HE HAJEXKHUTh IO MPSMOro MPU3HAYEHHS JEp>KaBHOI BIaju, TOOTO ii
oprasizaiiisi 1 30epeKeHHs, BHyTPIIIHS 1 30BHIIIHS Oe3meKa.

CsimieHHUM ~ OOOB'SI3KOM  IIEHTpaJIbHOI  Biaau  (ypsigay) €, 3rigHo 3
I'. B. ®. I'erenem, sk HagaHHS rpoMajsiHaM Takoi cBOOOJM 1 CaMOCTIMHOCTI, Tak 1 ii
3aXHCT Bif pi3HUX mocsranb. I'. B. ®. T'erenp mimkpecitoBaB, IO JepKaBHA
opraHizaiisi I[EHTPaJi30BaHOTO THUIy MAa€ CYTTEBHA HEAOMIK TIOPIBHSIHO 3
JEIIEHTPATI30BaHO0, OCKUIBKH HE MOKE PO3PaXxOBYBaTH Ha BUIbHY MIATPUMKY CBOIX
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MiIaHUX, Ha TXHI TOYYTTS BJIACHOI THOCTI 1 0a)KaHHS CITY>KUTH OMOPOIO JAepKaBi —
TOW MOTYTHIN IyX, SKUW BUSBJISETHCS TIIBKU Y TaKld JepikaBi, Je BCe, 0 MOXKIIUBO,
BEpXOBHA BJlaJla Tiepejae Ha BHUpIIMICHHS camMuM TpoMaasHam. ['. B. @. [lerenp
MIJKPECIIIOBAB, 110 B JIepKaBi CIIJI PO3PI3HIATH, 3 OJHOrO OOKy, T€, IO MOTPIOHO
Jiep KaBHIN BJai, a, OT)Ke, IOBUHHO NepeOyBaTH B 11 KOMIIETEHIIIT; 3 1HIIIOTO — Te, 110
HEOOX1ITHO OpraHi30BaHOMY Yy CYCHUJIBCTBO HApOJOBI, ajie¢ € BHUIAIKOBUM YH
HE0OOB's3kOBUM 7151 fiepkaBHOi Biaagau. Lllacmueum I'. B. ®. T'erens BBaxkaB ToM
HapoJl, SKOMY JiepKaBa HaJla€ 3HAYHY CBOOOY MisUTBHOCTI Y MHUTAHHSIX 3araJlbHOTO
XapakTepy, AKi HE MAIOTh MEPIIOYEPrOBOTO0 3HAUCHHS I JEPXKaBU B IIJIOMY. Y
TaKOMY BHUIIQJKY 1 cama JiepKaBa, CIUPAIOYNCh Ha BUIBHUHN JTyX CBOTO HAPOIY, CTA€E
0€3MEXHO CUIIBHOIO 1 MOTYTHBOIO. 3Bakatouu Ha 1ie, ['. B. @. ['erens Benuky yBary
IPUIIISB MEXaHi3MaM, SKi MOKJIKMKaHi 3a0e3neuyBaTH PO3BUTOK CYCHIBCTBA Ta MOTO
B3a€EMOJIIIO 3 JEpKaBow. B opranizamii npeAcTaBHUUBKUX 310paHb 3 MyOJIYHUMU
nebatamu, y cBOOOAI JAYMKH 1 PO3BUTKY Ipecd BiH yOayaB rapaHTiiO TOTrO, IO
3arajbHUN 1HTEpeC MPOHMKAE B MacH HApOAYy 1 MPOXOJIUTh uepe3 CBIIOMICTh
IpPOMAJISH.

Posrisgaroun 1eoHTOIOTIYHY TOJIITUKO-TIpaBoBY KoHIenito I'. B. ®. 'erens,
BKJIMBO 3a3HAYMTH, [0 BEJIMKY yBary BiH MPUJIISB HAIIIOHAJLHUM OCOOJIUBOCTSIM
TOTO Y 1HIIOTO HApOJy, SIK BU3HAYAJIBLHOMY (DAKTOPOB1 MOro Jep»aBHO-TIPABOBOTO
pO3BUTKY. Mucnurenb MiAKPECIIOBAaB, 10 MOJEpHI3allis JAep>KaBHO-IIPABOBOTO
KUTTS € Pe3ylbTaTOM CaMOOYTHHOIO PO3BUTKY KOKHOI OKPEMOI Hallli 1 HE MOXKeE
OyTH BUpILIEHA IIUIIXOM MPOCTOrO 3alI03WYEHHS JOCSITHEHD IHIIUX HapO/IiB.

Ines nepxasu, 3a 1. B. @. ['erenem, BUSBISIETBCS TPOSIKO:

1) sik Ge3nocepenHs AIMCHICTh y BUIJISAl 1HAMBIAYAJIbHOI JIEp>KaBu, TOOTO B JAHOMY
aCIeKT1 WIEThCs MPO Jep>KaBHUM YCTP1i Ta BHYTPIIIHE AEP’KABHE MPABO;

2) y BIIHOCHHAaX MIX JIep>KaBaMU sIK 30BHIIIIHE JIep>KaBHE MTPaBo;

3) y BCECBITHIH iCTOPIi.

JlepxaBa sIK JIHACHICTh KOHKPETHOI CBOOOAM € 1HAMBIAyajdbHA JepkaBa. Y
CBOEMY PO3BHHYTOMY 1 pO3yMHOMY BUTJISIZII Taka Jep>KaBa siBJsie COOOI0 OCHOBAaHY Ha
pO3MOAUII BJaJ KOHCTUTYIIHHY MOHapxil0. Tphoma pI3HUMH BIaJaMu, Ha SKi
MOAUISETHCS TIOJITUYHA Jep)KaBa, €. 3aKOHOJaBYa BJlaja, IMPEJACTaBHUIIBKA Biajaa i
Biaga MoHapxa. I. B. ®. I'erenp He moromkyerbcs 3 mormiaom [, Jloka i
. JI. MonTeck'e mMpo CamMOCTIMHICTh BJaA 3 iXHIM B3a€EMHUM CTPUMYBAHHSM,
OCKITbKM B JaHOMY BHWITQJIKy TPOTHO3YETHCA IXHS B3a€EMHA BOPOXKICTh 1
npotuctosinHa. 3a I'. B. ®. T'erenem ke, yci 1l BlIaid BUXOJATh 3 I1HTEPECIB
MOTYTHOCTI IIJIOTO 1 BCl BOHH TIiAMOPSAKOBYIOTBCS 1HTEpecaMm JepiKaBH.
[IpencraBHuIbKa Bi1aaa, A0 sikoi ['. B. @. ['erenb BIAHOCHUTH 1 CyIOBY, BUSHAYAETHCS
HUM, SIK BJlIaJia, sika MiABOJIUTH 0COOJMBI chepu 1 OKpemi BUNAIKHU I 3arajbHe.
3aBaaHHs TPEICTABHHUIIBKOT BJIaJAM — BUKOHAHHSA pIllICHh MOHAapXa, ITiITPUMKA
ICHYIOUMX 3aKOHIB 1 YCTaHOB. 3aKOHOJaBya BJajJa — 1€ BIaAa, (YHKIIEI SKOi €
BU3HAYATH Ta BCTAHOBJIIOBATH 3acaayd 3aKOHOJABCTBA Ta YCTPOKO JepkaBu. Y
JIPYrOMY acmeKTl JIep>KaBU CTaBIATHCS OJIHA IO OJHOI, SIK CAMOCTIiiHI, BIIbHI 1
HE3aJIeXKH1 1HIUBIAYaTbHOCTI. B IIbOMY KOHTEKCTI BiH PO3TIsAaE 1 mpobieMu BIHU 1
MUpY, aHaJI3y€ B3a€EMO3B'I30K BHYTPIIIHHOI Ta 30BHIMIHBOI MOJITHUKU JIEP>KaBH,
MOJIa€ XapaKTePUCTUKY BiiiHU K (axTopy Ta Gopmu moimituku. [Ipu mpomy ciin
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BII3HAYUTH peai3M, 3 SKUM BIH MIAXOOUTh 1O PO3MNIALY I€l MpoOIeMu.
B3aemoBigHocuHu pizHuX aepkap I'. B. @®. T'erenb TpakTye, sIK KOJI31iHI,
KOH(JTIIKTHI 31TKHEHHSI MPOTWJICKHUX 1HTEepeciB, mpaB 1 cwil. CrpaBoro KOMOiHaIii
CHJI 1 MOJITUYHOIO PIIICHHS € BIANOBIAb Ha MUTAHHS PO 3aXUCT 1HTEPECIB 1 IMpaB,
SAKUM 3arpoxkye HeOe3mneka. | B ymoBax KOHGIIKTY BiliHa BUPIIIYE MUTAHHS HE IPO
Te, SIKe 3 JBOX IIpaB, IO 3ITKHYJIHUCA, € CIpPaBXHE, OCKUIbKH, MO CyTi, 00MABa IIi
npaBa € CIpaBXHIMHU, a TUTAHHS PO T, SIKE MPABO MOBUHHO MOCTYMUTHUCS 1HILIOMY.
Came Tomy I'. B. ®@. 'erenp mikpecioBaB, 10 TapaHTIEI0 HE3ATIEKHOCTI ACPKABU €
ii 30pO¥iHI CHJIH, PO3BHHYTHUM CTaHOM SIKUX € TIOCTIHA apMisl.

BcecBiTHs icTOpis SK Mporpec B yCBiAOMIIEHHI CBOOOIH SIBJIsiE COOOIO, TIO CYTi,
ICTOpII0 CyBEpEeHHUX JIepkaB (MOpajbHHX CyOCTaHIlii), ICTOpPII0O TPOTpecy B
NepkaBHUX (POPMyBaHHSX.

[Ilo >x 10 MOHSATTA MpaBa, TO B TEreIBCHKINA KOHIIEMIli BOHO Ma€ KUIbKa
3HAYCHbD:

1) mpaBo sik cBoOO1a (17es mpaBa);
2) mpaBo SIK MEBHUM CTYMiHb 1 (hopma cB0OO M (0COOIHMBE MPABO);
3) mpaBo sIK 3aKOH (ITO3UTUBHE MPABO).

Ha cryneni 00'€eKTUBHOTO AyXy, Ji€ YBEChb PO3BUTOK BH3HAYAETHCA 1CEI0
cBOOOSM, «CBOOOJA» 1 «IMpaBO» BHUPAXKAIOTh OAWH 3MICT. Y 1IbOMY aCHEKTI
dimocopdiro mpaBa MoxxkHa Oyiio 6 Ha3BaTu ¢iocodiero cBOOOIH.

B npyromy acmekTi cuctema mpaBa sIK [[apCTBO pPeali30BaHOi CBOOOIU SIBIISIE
co0010 1€papxi0 0cOOMMBHUX MpaB Bif aOcTpakTHUX (GOpM 10 KOHKpeTHHX. Ha
BEpUINHI 1€papxli «OCOOJMBUX IpaB» CTOITh MPaBO AEP)KaBH, HAJA SIKUM € TUIbKU
npaBo CBITOBOro nyxy. OCKUIBKM B peaibHIM MIMCHOCTI «OCOOJIMBI IMpaBay BCIX
CTymneHiB (0COOMCTOCTI, i COBICTI, 3JIOUMHI, CIM'i, CYCNUIbCTBA, JEp>KaBU) JaHi
OJTHOYACHO, TO OCTATOYHO ICTHHHUM € TMPABO HACTYITHOTO CTYIICHSI.

I mpaBo Ak 3akoH, a0O TMO3UTHBHE MPABO, € OJHUM 3 «OCOOJUBUX TIPABY.
[lepeTBOpeHHs mpaBa y co01 B 3aKOH NUISIXOM 3aKOHOJABCTBA HaJa€ mMpaBy (popMu
3arajpbHOCTI 1 CIIPaBX HBOI BU3HA4YCHOCTI. [IpeameToM 3akOoHOaBCTBA MOXKYTh OyTU
TUIBKH 30BHIIIHI CTOPOHHU JIIOJICBKUX CTOCYHKIB, a HE IXHS BHYTpIIIHA cdepa.
Pospiznstoun npaso 1 3akoH, ['. B. ®@. I'erens BogHOYaC mparHyB YHUKHYTH IXHBOTO
MPOTUCTABIICHHA. BiH BBa)kaB HEMPAaBWIBHUM TEPETBOPIOBATH BIAMIHHICTH MIXK
npupogHuM, abo @urocodpCchbkuM, TPaBOM Ta TMO3WTUBHUM TIPaBOM Yy IXHE
IPOTUCTABICHHA. Pa3oM 3 TUM MHCIUTENb BHU3HA€E, MIO 3MICT MpaBa MOXe OyTH
CIIOTBOPEHUH B 3aKOHOJIABUOMY MPOIIECi, TOMY BiH JOMycCKae, 10 HE BCE JaHE Y
dbopmi 3akony € mipaBo. IIpote, y «Dinocodii npasa» I'. B. @. I'erens nuiie: «... Ta
00CTaBHHA, 1110 HACUJILCTBO 1 TUPAHISI MOXKYTh OyTH €J1€MEHTOM MO3UTUBHOIO MpaBa,
€ JUISI OCTaHHBOTO YMMCh BUIAJKOBUM 1 HE TOPKAETHCS MOTO MPUPOIW». 32 CBOIM
BU3HAYCHHSM, ITO3UTUBHE MPABO SK CTYIIHb CAMOTO MOHSATTS IIpaBa po3yMHE. 3aKOH
— 1€ KOHKpeTHa ¢opMa BUpa3dy IMpaBa. B 3akoHax 3HAXOAUTH CBOE BTUICHHS
HAIllIOHATBHUI XapakTep HapoAdy, PIBEHb HOTO 1CTOPUYHOTO PO3BUTKY, MPUPOJIHI
YMOBU MOro >KUTTA. Aje 1mi ¢akTopu HE BIUIMBAIOTh HA CYTHICTh mpaBa. B
rereliBChbKOMY BYEHHI TpbOMa TOJIOBHMMH (OopMamMu BUTHHOI BOJI 1 BiJMOBIAHO
TphOMa TOJIOBHUMH PIBHSIMU PO3BHUTKY MOHSTTS MpaBa €: adOCTPaKTHE MPaBO, MOPAb
1 MOpalbHICTb. YUEHHS MpO aOCTpakTHE MIpPaBO BMIILye B €001 MpOOIEeMAaTUKY
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BJIACHOCTI, JIOTOBOpPY 1 HEMpaBau; BYEHHS MPO MOpalb — YMHUCEN 1 BHHY, HaMmip 1
Oysaro, A00pOo 1 COBICTh; YYEHHS MPO MOPAIBHICTh — CIM'IO, TPOMAJSIHChKE
CYCHIJIBCTBO 1 JIepKaBy.

AOcCTpakTHE MpaBO € MEpPIIMM pPIBHEM Y PO3BUTKY IMOHSATTSA IpaBa Bij
a0CTpaKTHOTO J0 KOHKpeTHOTo. Lle mpaBo aGcTpakTHO BUIBHOI 0coOM. AOGCTpakTHE
paBO Ma€ TOW CEHC, 1110, B3araji, B OCHOBI IMpaBa MICTUTbCS CBOOOJa OKpEMOi
moauHu (ocobu, ocobuctocti). Ocobucrticts, 3a I'. B. ®. I'erenem, nependavae
B3araji mpaBO3JaTHICTh. AOCTpakTHE MPaBO — II€ CHPOMOXKHICTh YCiX HACTYITHHUX
OUTBIII KOHKPETHUX BH3HA4YeHb CBOOOAM 1 mpaBa. Ha miii ctamili mo3UTUBHUN 3aKOH
BUPaXKAETHCS €IMHOIO GOPMYIIOI0 — «OyAb 0c000I0 1 MOBaXKal 1HIIKX SIK 0C10».

CBoro pearizariito cBo001a 0COOMCTOCTI 3HAXOAUTH, 3riaHO 3 I'. B. ®@. I'erenem
HacaMmIiepes, y TmpaBi mnpuBaTHOi BiacHocTi. Omke, ¢dimocod 0OTrpyHTOBYE
dbopmanbHy, IpaBOBY PiBHICTH JIFOJCH: JIIOJIU PIBHI caMe K BUIbHI OCOOMCTOCTI, P1BHI
B iXHbOMY OJTHAKOBOMY IpaBl Ha MPUBATHY BJIACHICTb, TPOTE HE B PO3MIP1 BOJIOIHHS
BiacHicTiO. ba3yrounces Ha Takomy TBep;ukeHHI, I'. B. @. I'erenp Biakumgae pabCcTBoO,
KpINanTBO, CHUIbHICTh MaliHa. Biguy)XeHHs MpaBO3AAaTHOCTI, OCOOMCTOI CBOOOAM,
MOpPaJIbHOCTI, PEJITIHOCTI € HECTPABEUIMBUM 1 IiaJsirae nogoianHo. «[Ipupoanoro
piuuio € abcoJI0THE MpaBo pada 3BUIBHUTHUCA», — mijkpecitoBaB I'. B. @. T'erens.
BaxmmBe Micue y npomy acnekrti I'. B. ®. ['erenp BiIBOAWUTH OTOBOPY, B SKOMY
OJIMH OJTHOMY TPOTHUCTOATH CAMOCTIHHI OCOOM — BOJIOALIBIII MPHUBATHOI BIACHOCTI.
Bin niakpeciioBas, o NpeIMETOM AOTOBOPY MOKHA BBAXATH JIMILIE TIOOIMHOKY Piy,
AKa TUIbKY 1 MOKe OyTH BIIUY>KE€HA. 3arajbHe )X MICTUTHCSA B MOPAJIBHOCTI 1 IEPKaBI.
ToOTo Hi ciM'd, HI IepkKaBa HE € 1 HE MOXe OyTH MPEAMETOM J0roBopy. JlorosipHi
BIJIHOCUHH - 11€ BI/IHOCUHHU MIPUBATHO1 BJACHOCTI.

[HIIMM BaXXJIMBUM HAmNpsSMOM Yy4YeHHS TpO aOCTpakTHE MPaBO € MOHSTTS
HempaBau (TpocTa Hemnpasaa, OOMaH, MPUMYC 1 3J0YMH). 3JI0YMH — L€ CBIIOME
MOPYIICHHS] TIpaBa SK MpaBa, 1 MOKApaHHS € HE TUIBKH 3ac000M BIJIHOBIICHHS
NOPYILIEHOTO MpaBa, ajie i MpaBoOM CaMOTo 3JIOUMHLIA, 3aKJIaJIECHUM YK€ B HOro JIsTHHI
- BUMHKY BUIbHOT ocobuctocTi. [lokapanns 310unny, 3a ['. B. ®@. 'erenewm, €, o cyTi,
KOHKpETHU3AIlIEI0 aOCTPaKTHOTO TIpaBa A0 Mopaui. Ha mboMy piBHI, KOJIU OCOOUCTICTh
abCTpakTHOrO TpaBa cTa€ Cy0'€KTOM BUIBHOI BOJI, BIEpIIE€ HAOYBarOTh 3HAYEHHS
MOTHBH 1 I[1JII BYMHKIB Cy0'eKTiB. Bumoru cy0'eKTHBHOT CBOOOIU MOJSATAIOTH Y TOMY,
o0 Mpo JIOJUHY CYAWIU 3 11 caMOBH3HAaYCHHS. TiIbKH Yepe3 BUMHOK CyO'€eKTHBHA
BOJISL JJ0CsSirae O0'€KTMBHOCTI 1 BIANMOBIIHO cepu nii 3aKOHY, OCKUIBKM MOpaJibHa
BOJISI HE MOXE OyTH KapHOIO.

AOcCTpakTHE TMpaBO 1 MoOpajb € JIBOMa OJHOCTOPOHHIMH MOMEHTaMH, SIKi
Ha0yBalOTh CBOEI JIMCHOCTI 1 KOHKPETHOCTI B MOPAJIbHOCTI, KOJIU MOHATTA CBOOOIU
00'€KTHBY€THCS B HassBHOMY CBITI y BUIJISIAI CiM'i, TPOMAASHCHKOIO CYCHIJIBCTBA 1
JIepKaBH.
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TEMA N 6.

OHTOJIOI'TS PLTIOCOPCHKO-IPABOBOI KOHIIEIIIII )
®. M. JOCTOEBCHKOI'O B KOHTEKCTI CXITHOCJIOB'STHCBhKOI
KYJbTYPH

IVIAH JEKIII:

1. Tloustrs «BiyHa icTMHa» B OHTOJOTII (1TO0COPCHKO-MPABOBOI KOHIICTIIIIT
®. M. JIocTO€BCHKOTO.

2. Ilomstts «CBoOoma» B oHTOJNOTII  (i10cO(CHKO-TIPABOBOI  KOHIICTIIIIT
®. M. JIocTO€BCHKOTO.

3. Tlonsarrs «JlobpodecHicTh» B OHTOJOTII (110cO(CHKO-TTPABOBOI KOHIICTIIIIT
®. M. JIocTO€EBCHKOTO.

4. lTlomstrs «llepxkaBa» B  oHTOJIOTIT  (UTOCOPCHKO-TIPABOBOI  KOHIISHIIIT
®. M. JIocTO€EBCHKOTO.

5. Ilonstrtss «3mounmH» B  OHTONOrT  (P110COGCHKO-NPABOBOT  KOHIICHIIIT
®. M. JIoCcTO€EBCHKOTO.

6. XpUCTUSHCBKHMI 1imeanm B OHTOJOTI (UIOCOPCHKO-TIPABOBOI  KOHIICHIIIT
®. M. JIocTO€EBCHKOTO.

PEKOMEH/OBAHA JIITEPATYPA:

Ipeamer i 3aBpanus ¢isocodii npasa

1. bauunin B.A., XKypascekuit B.C., [TanoB M.I. ®inocodis npasa: Iligpyd. nmns
IOpUJI. criell. By, HaBy. 3aknafiB. — K.: [a FOpe, 2003. — 472 c.

3. ®inocodis nmpaa / 3a pen. M.B.Koctuibkoro ta b.®. Umins. — K., 2000. — 336 c.
4. lunmemniyc P. ®inocodis npasa: [lep. 3 Him. — K.: Tangem, 2000. — 300 c.

5. lllxona B.B. Beryn no dinocodii mpasa. — X., 1996. — 223 c.

MeTtopnoJoris ¢ginocodii npaBa

1. baunnin B.A., [TanoB M.I. ®inocodis npasa: [ligpyd. nias Opua. CHell. BUIIUX
HaBu. 3akiajiB ocBiTy. — K.: In FOpe, 2002. — 472 c.

3. Ky3uenos B.I. ®@inocodis mpasa. Ictopist Ta cydacHicts: HaBu. moci6. — K.: BJ]
Crtunoc: I ®omanTt, 2003. — 382 c.

4. Pab6inouu ILLM. Metomosoris  BITYM3HSHOTO  3arajbHOTECOPETHYHOTO
paBoJIepKaBO3HABCTBA: cyyacHl TeHaeHiii / bron. M-Ba roctuuii Ykpainu. — 2003.
—Ne 1.

5. Makcumog C. [TpupoaHo-mipaBoBe MucineHHs // BicHuk Akaaemii mpaBoBUX HAyK
VYkpaian. — 2001. — Ne 4 (27).

6. O6oporoB 0. M. dinocodis mpaBa 1 meTomonoris wpucnpyaexii // [Ipodmemu
dinocodii mpasa. — K.; Uepninmi: Pyra, 2003. — T. L.

®dinocodpcbko-npaBoBi BUeHHs B 3axiaHii €spomni
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1. Cxup6exk I'., 'mnpe H. Uctopus unocodpun: Yuebd. mocobue st CTyZ. BBICII.
yue6. 3aBenenuit: Ilep. ¢ anrn. B.M.Ky3nenosa; Ilox pen. C.b.Kpbimckoro. — M.:
BJIAOC, 2000. — C. 284-307, 344355, 392-417.

2. ®unocopus mpapa. Xpecromatis: Yuebd. moco0. / Ilon pen. H.U.Ilanosa //
Cocrt.:H.N.ITanoB, B.A.baunnun, A.J[ Cesatoukuii. — K.: n FOpe, 2002. — 692 c.

3. Hd3bobanp O.I1., Taiipamyk K.B. ®inocodcrko-mpaBoBi acmeKkTH TBOPYOCTI
Hikkono Makiasemi // IpaBo 1 6e3neka. — 2006. — T. 5. — Ne 4. — C. 15-109.

4. JI3po0anp O.II1., Pa3zmeraeBa 1O.C. IIpoGnema iHAMBIAYyaNbHOI Ta KOJEKTHBHOI
oe3neku y TBopyocTi Tomaca ['066ca ta Immanyina Kanta (¢pinocodcrko-npaBoBuii
acniekt) // [Ipobmemu dinmocodii mpasa. — K.-Uepnismi: Pyra, 2005. — T. III. — Ne 1-2.
—C. 368-373.

5. Jlokk JIk. [IBa TpakTaTta o npasieHuu: Ku. Bropas: B 3 . — M.: Meicis, 1998. — T.
3.— 668 c.

6. Kocrenko O. b. Po3ymiHHA B3a€MO3B’S3Ky J€pX,aBU 1 TPOMAASTHCHKOIO
cycnuiberBa [.B.®. I'erenem (ppankdyprebkuit nepion TBopuocti) // Bicuuk. FOpus.
Hayku. — K.: KuiB. nepxapauit yH-T iMm. T. I'. llleBuenka, 1998. — Bun. 35. — C. 23—
27.204

7. Kpasuenko FO. ®. Ines npasa y I'.I'erens // Bicuuk HarioHanbHOTO yHIBEPCUTETY
BHYTpilHIX cripaB. — X.: Ham. YH-T BHyTp. cnipas, 2001. — Bun. 16. — C. 107-113.

8. Kant U. Tpakrats! u nuchma. — M.: Hayka, 1980. — 709 c.

9. I'vode O. Posym 1 nmpaBo. Cki1aioBi iIHTEPKYIBTYPHOTO MTPaBOBOTO AUCKypcy: [lep.
3 HiM. JI.A. CutHuuenko, M. /. KynrtaeBoi. — K.: AnsTepnpec, 2003. — 264 c.

10. Kemp3en I'. Uucte mpaBosnaBctBO: Ilep. 3 HiM. O. MoxkpoBoabcbkoro. — K.:
FOniBepc, 2004. — 496 c.

11. PanOpyx I'. JTronuna B npasi // IIpobnemu ¢inocodii npasa. — K.-Uepnisii, 2004.
- T.2.-C.71-82.

12. Ponc [x. Teopis cnpaBennmuBocTti: [lep. 3 anrn. O. MoxkpoBoabcbkoro. — K.:
Buna-so Conowmii IlaBnunuko «OcHoBuY, 2001. — 822 c.

IIpaBoBa OHTOJIOTisI: MPUPO/JA | CTPYKTYPA MpaBa

1.baunnin 1. B.A., Xypascekuii B.C., [Tanos M.1. ®inocodis npasa: [linpyunuk. —
K.: In FOpe, 2003. — 472 c.

2. Konb K.K. ®unocodus u commonorus npasa. — K.: KOpunkom Untep, 2000. — 480
C.

3. Makcumon C.H. IIpaBoBasi peaibHOCTh: ONBIT (PUIOCOPCKOTO OCMBICIEHUS:
Momnorpadus. — X.: IIpaso, 2002. — 328 c.

4. Peunnkuii B.B. CumBonundeckasi peaibHOCTh U nipaBo: Monorpadus. — JI.: BHTJI-
Kmaccuka, 2007. — 732 c.

5. Hunmneniyc P. ®inocodis mpasa: [lep. 3 Him. — K.: Tannem, 2000. — 300 c.

6. FOmuk O.I. Nany3i Ta iHCTUTYTH TPaBOBOi cucteMu (Miu 1 peanbHICTB):
Kputnunuit napuc. — K.: Opisau, 2002. — 110 c.

IIpaBoBa aHTPOMOJIOTisA: TYMAHICTUYHA NPUPO/JA MPAaBa
1. bprorrep B. OGpa3 mrogunu y konuemiii npas moaunau // [Ipo6n. dimocodii
npasa.— K.; Uepnisi, 2003. — T. L.
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2. T'ynuma JI.A. JlioquHOpPO3yMiHHS Yy TIpaBOBIM Hayll (0 XapaKTEPUCTHKU
CydacHOro noHsTreBoro anaparty) // Ilpodiaemu dinocodii mpasa. — 2005. — T. 3. — Ne
1-2. 205

3. I'vode O. Po3ym 1 npaBo. CkinaioBi IHTEPKYJIBTYPHOTO MPaBOBOro auckypcey: Ilep.
3 HiM. JI.A. CutHunuenko, M./l. KynraeBoi. — K.: Ansrepnpec, 2003. — 264 c.

4, MakcumoB C. [HCTUTYT MpaB JIOJWHUA B Cy4acHOMY CBiTi: (piocodchko-mpaBoBi
acniektu // BicHuk Akazaemii npaBoBux Hayk Ykpainu. — 2000. — Ne3 (22).

5. MakcumoB C. Cy0’exT npaBa y (pinocodcbko-aHTpomnosorivHoMy Bumipi // BicHuk
Axanemii mpaBoBux Hayk Ykpainu. — 2000. — Ne4 (23).

YHiBepcaJjibHe i KyJIbTYPHO-0Cc00/1MBe Y HIHHICHOMY BUMIpi npaBa

1. I'pomreBuii ¥O. Ponb npodeciitHoi mpaBocBiioMOCTI Cya1 Y pOpMyBaHHI pillIeHHS
Cylly: KpUMIHAJIbHO-TIpOLIECYyalIbHUI acnekT // BicHuk Akajemii MpaBOBUX HayK
VYkpainu. — 2005. — Ne3 (42). — C.168-180.

2. Kamunoscekuit FO.FO. B3aeMooOymoBi€HICTh J10€paTUBHOI KyJIbTYpU Ta
IPOMAJITHCHKOI TTPaBOCBIIOMOCTI B TIpolleci po30y/I0BU YKPaiHCHKOI JAepiKaBu //
[IpoGnemMu pO3BUTKY CYyCHUIbCTBA: CUCTEMHUHN MiaXiA: MaTep. MiDKBY3. HayK. KOH(.
(M. XapkiB, 12 13 kBiT. 2006 p.). — X.: Ha. ropun. akan. Ykpainu,2006. — C.23-27.
3. Makcumon C.U. IIpaBoco3znanue: ¢puaocodcko-npaBoBoe 0OCMbICIeHUE //
[TpoGnemu 3akonnocti. Bum. 52. — X.: Har. ropun. akan. Ykpainu,2002. — C.148-
155.

4. Menpunuyk O.C. [.O.InbiH po akciomu npaBocBiioMocTi // Bichuk Opecbkoro
iHCTHTYTY BHYTpimHiX crpas. — 2001. — Ne 1. — C. 44-47.

5. Oniiinnuyk P. [IpoGnemu ¢popMyBaHHsI MPaBOBOi CBIJIOMOCTI Ta MPaBOBO1
KyJIbTYpH B yKpaiHCbkoMy cycmisibeTBi // FOpua. sxyprair. — 2006. — Ne 2. — C. 58-60.
6. [TomsikoBa O.M. IIpaBoBa KyJIbTypa 1 MPaBOCBIAOMICTh SIK 3ac00M cTabimizarlii
noyiTuaHOTO peskumy // Jlepkapa 1 mpaBo. FOpuauusi 1 momituuni Hayku.— K.: [H-T
nepxasu 1 mpaBa HAH Ykpainu,2005. — Bumn.29.— C.34-39.

7. Tonpika FO.H. KoHCTUTYIIHOHHBIE OCHOBBI (POPMUPOBAHUS TTPABOBOM KYJIBTYPHI. —
X.:Paitnep, 2001. — 160 c.

IncTurynionanbHuii BUMip npasa. @inocodcbKi npodsaemMu npasa i Bjiaam y
NMOCTTOTAJITAPHOMY CYCHLIbCTBI

1. KoHCTUTYLIITHO-TIPAaBOBI 3acaJll CTAHOBJICHHSI YKpaiHCBKOI JepxaBHocTi / B.A.
Tamiit, FO.M. Tonuka, O.I'. JanwnbsH Ta iH.; 3a pen. akaa. HAH VYkpainu B.4.
Tamis, akan. AllpH Ykpainu FO.M. Tonuku. — X.: IIpaso, 2003. — 328 c.

2. Ilpobmemu mpaBa 1 BJIaAM B YMOBaxX MOCTTOTAIITApPHUX TpaHChHOpMaIIiii:
MDKIUCIUIUTIHApHU  aHani3: Monorpadis / M. Ilanos, O.I'. Janunesan, C.IL.
MakcumoB Ta iH; 3a 3ar. pen. akaa. AllpH VYkpainm M.I. Ilanosa, mpod. O.I.
Hanunesna. — X.: IIpaBo, 2004. — 360 c.
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META JIEKIIII:

Poskputu onTosOriI0 dhiocodchko-npaBoroi koHuenii @. M. JlocToeBchbKOTro
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OHTOJIO0TI'IA ®LJIOCOPCHKO-MIPABOBOI KOHIIEMIIIT
®. M. JOCTOEBCHKOI'O B KOHTEKCTI CXITHOCJIOB'SIHChKOI
KYJIbTYPU

VY cBoiit xynoxHii TBopuocTi @. M. JIOCTOEBCHKMI B YEProBUil pa3 B iCTOPIi
CBITOBOI (P1710COPCHKO-NPABOBOT JAYMKH IIOCTaBUB HHU3KY BIYHMX JJIsl JIFOJICTBA
npoOseM, OCMHCICHHS SIKMX J03BOJISIE PO3KPUTH YSBJICHHS IMPO YHIBEpCAJbHI
I[IHHOCTI 1 OCHOBOIIOJIOKCHHS, Ha SIKMX TOBHHHA OYyIyBaTHCS TPaBOBa KYJIbTYypa.
Hazemo nmmie nesiki 3 Hux. [lo-mepie, sxa mpupona go0pa i 371a, mo-apyre, SK
Y)KHBAIOTHCSI B AYIII JIIOJWHUA TPArHEHHS JI0 CAaMOPYWHYBAaHHS 1 CaMOBITHOBJICHHS,
MO-TPETE, B YOMY CYTHICTh 1 IPU3HAYEHHS KUTTS, TTO-9ETBEPTE, K EPETBOPUTH CBIT
Ha TIJCTaBl JTyXOBHOCTI 1 MOPAJIBHOCTI. 3 YChOTO BHIIECKA3aHOTO BHTIKA€E IT'ATa
npoOsiema, mocTtaBieHa B TBopyocTi @. M. JloCTOEBCHKOTO: SIK 3'€JHATH B
HEPO3/IJIbHIN €THOCTI CIPaBEIJIMBICTh, 3aKOHHICTb 1 IPaBOCYsl. ATMCITIOIYH 0
«Biunoi Ictuany, ®. M. JIocTOEBCHKUI BUCIOBIIIOE TIEPEKOHAHICTD B TOMY, 11O JIFOJIA
MOXYTbh OyTH MPEKPACHI 1 MIACHUBI, HE BTPATUBIIHA MOMXJIMBOCTI )KUTH HA 3€MJIL.

®. M. JIOCTOEBCHKHMI OCMHUCIIOE HE JIMIIE JIyXOBHUWA 1 MOpPAJIbHUM CTaH
Cy4acHOro MOMY CYCHIJIbCTBa, BIH HJe Haalli, BCTylae B 00JacTh mepeadadyeHp Ta
MepeuyTTiB, 5Kl CKIAJaloTh METy He Oe3mocepeqHiX, a BIIJAICHUX IIyKaHb
moacTBa. PoCiMChbKUN MUCIHUTENb 3aMINUB HEJIETKl JIJIi BUKOHAHHS 3aIlOBITH: HE
JaTU 3pYyWHYBATH Ty BipYy, Ty PEINIrito, 3 AKOI BUHIUIM CX1JHOCIIOB'SHCbKI JTyXOBHO-
MOpPaJIbHI ~OCHOBOIIOJIOXKEHHSA, SK «YBIUTH J0 OOpOTBOM» 3 <GKaXJIMBUMU
BPAXCHHSAMN», «IOXMYPHMH KapTHUHAMH», «BUKOPEHHUTH I1X 1 HACaIUTH HOBI» —
«YHUCTI, CBATI 1 MPEKPACHI». 32 MUHYJIHMIA Yac 3HAYYLIICTh I[UX 3aBJAaHb HICKIJIbKU HE
3MEHIITIIIACA.

[luTaHHsa, TAHATI B TBOPYOCTI POCIMCHKOrO KIIACHKA, — PO a0OCOJIIOTHE
paBo, MPO BIIHONICHHS IIpaBa JO BIYHUX IIHHOCTEH — 10 BipH, IcTuHW,
CIPABEJIMBOCTI» HE MOXYTh 1 HE MOBHUHHI 3aJHUIIATUCS Ha 3aJIBIpKaxX CYCILUIbHOT
cBimomMocTi. HuH1 mpaBo3HaBIll KOHCTATyIOTh HEOMPAllbOBAHICTh B MPABOBUX aKTax
aKCIOJIOTIYHUX 1 aHTPOIOJOTIYHUX MiAXOAiB. JIuiie ropuchpyAeHIlisi, pO3IJISHyTa
Kpi3b TPHU3My, TO-TEpIle, PUMCHKUX (OPMYJ, TMO-Apyre, AakCiOJOTIYHUX Ta
aHTPOTOJIOTTYHUX TTOOYI0B, MOBUHHA HA0YTH HOBOI TBOPYOi ()OPMH B HalllOHAJIbHIM
npaBoBiii cBimomocri. Ii Bupa3Hukom no npay ciia BeaxkaTu @. M. JJoCTOEBCHKOTO.

JlocBig pOCIACBKOrO KJacMKa B PENiriiHo-(GuiocopchbkoMy, COLIAIbHO-
MICUXOJIOTIYHOMY, €THUKO-€CTETUYHOMY OCMHCIEHHI Tpobiem Oyrrs — «KamaHHs
npaBau 1 npasay, sk chopmymoBaB @. M. JlocToeBChbkuil, — sIK 1 paHillie, BUMarae
ocBoeHHd. Llell mocBil MoOe 3irpaTH HEOLIHMMY pOJib B JYXOBHO-MOPAJIbHOMY
dbopMyBaHHI 1 PO3BUTKY MPABOBOI CBIJOMOCTI HAIIMX CITIBBITUU3HUKIB, SIKIIO TUTBKU
BOHM HE YNOIIOHAThCA O10JE€HChKUM 1yAesiM, SIKI THalld «IIPOPOKIB Yy CBOId
BiTunzHi».

3BepHEMOCS] CMOYaTKy 1O COLUOKYJIbTYpHUX yMOB B Pocii Hamepenoasi
Cyn0BO-TipaBoBoi pedopmu 1864 poxy. B icTopii pocilicbkoi KyJIbTypu OyJin €MOXH,
KOJIM CTIOCTepiraBcsi Oe3mocepe i 3B'130K jiteparypu i npasa. Y XIX cTomiTTi Taka
cuTyailisi Oyia oOyMOBJIEHA MIATOTOBKOIO 1 MPOBEJEHHSM CYy0BO-TIPABOBO1 pedopMu
1864 poxky. lle OyB mepiom mMpPaBOBOTO HITLTI3MY, IHHI3MY, BCEI03BOJICHOCTI,
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3arajpbHOTO IMaJIiHHS YCTOIB, HEOAUEHOTO Ynciia caMoryOCTB 1 3I04HHIB. ATMOCdepa
nepeapedopMHOi €noxXu MpU3BOJAMIA JO MHUCIEHHA B Mexax 3akoHiB. [IpaBo
BBAXKAJIOCS TAKUM IPEAMETOM, SIKUA HEOOX1HO 3HATH BCSIKOMY, XTO O BiH He OyB. Y
IpPOMaJICEKOMY >KHUTTI JIJIsl HAC HEMAE HIYOTO BaXKIIMBIIIOTO 34 MPaBo.

VY pociiickkuX NMUCBMEHHMKIB 1HTEpEC 0 MpoOJeM MpaBa HE OOMEKyBaBCs
TITBKM €CTETHUYHOI0 c(eporo. 3aBAsKM TaKUM CBOiM TBopaM, sk «FOpuanusi
Hapucu», «JlocBim mpo 3akoHOAABCTBO», «lIpo 3akoHOMmONOXEHHsS», «lIpoekt
rpomajcbkoro yknageHHs», O. M. PaauineB BBaXaeTbCs OCHOBOIOJIOKHUKOM
KPUMIHAJIBHOT CTAaTUCTUKHU 1 KpI/IMiHaJ'IiCTI/IKI/I HpH Omnexkcannpi 1 B 1802-1803 pp.
. P. lepxaBin 3aiimae nocay MiHiCcTpa rocTHIii. | HaBmaku, CyJ0B1 Aisi4i CTaBajlu
NUCbMEHHUKAaMU 1 XypHamictamu. Tak, Hampukiaa, O. ®. Koni 6yB II0YECHUM
akagemikoM Axanemii Hayk mo pospsmy BuTOoHYeHOi cioBecHOCTI. Oco6mmBO
MIOKAa30BOI0 € Oe3mocepe/iHsd OJU3bKICTD JIITEPaTypH 1 paBa B OCOOUCTHUX JIOJISIX, PO
mo cBiguate Oiorpadii O. ®. Koni, J[. O. PoBuncekoro, B. ®@. OpoeBcrkoro,
JI. H. Toncroro, M. E. CantukoBa-lllenpuna, O. M. OctpoBcbkoro, O. B. CyxoBo-
KoGuina Ta iHImIuX.

Came cuTyarlisi KyJIbTypHOr0 BUOYXY, 11O CIIOCTEpirajgacs B Mepiiii MoJOBUHI
X1X cTomiTTs, MpU3BOAMIA JI0 Oe3MmocepeIHbOI OM3BKOCTI JIITEpaTypH 1 MpaBa, 110
MPOSIBJISLIOCS. B MHCJIEHHI B Me€XaX 3aKOHIB Ta ecteTu3allii »uTTs. Kpusa npaBoBux
HOpPM, KOpIHHI 3MIHU B IOpUAMYHIA cuctemi Pociiichkoi iMmepii GpopMyBain HOBY
JiTepaTypHy CHUTYAIIilo, 110 CHpHUsiIa 3MiHI JITEPaTypHOTO POMAHTH3MY Ha pealli3M.
Ile BimoOpa3mioch B MIABUIICHHI IHTEpECY M0 3JIOYMHIA 1 3JI0YMHY B XYJIOKHIN
TBOPYOCTI.

®. M. JlocTo€BChKUI — BUPA3HUK 1/1ei CBOro 4acy. BiH He MIr OMUHUTHUCS B
CTOPOHI BiJl TPOIECY MEPETBOPEHHSI JKUTTSA 1 CTAHOBICHHS «HOBOI IIFOJIUHU.
AKTHUBHICTb OOTOBOPEHHSI TPABOBHX IMUTaHb B CYCHIJIBCTBI HAINEpeIOHI CYyI0BO-
npaBoBoi pedopmu BiOWTA B HOro TBOPUOCTI. B 3MICTI TBOPIB CIOCTEPIraeThCs
3pOCTaHHS 3HAYYIIOCTI KPUMIHAIBHO-CYZ0BOI MPOOIEMATHKHU: BiJ mepudepiiftHoro
MOTUBY — cyny Haj [opmkoBuM B «bITHUX JIOASX» 10 «KHUTH HApHUCIB» PO
karopry («3amucku 3 MepTBoro nomy») 1 KpuMiHaibHOTO pomaHy «lIpuHmkeHi i
oOpaxkeHi». KpiM Toro, 3 cuTyalli€o KyJIbTypHOrO BUOYXYy, KpWU3H 1 OHOBJICHHS
IOPUUYHOI ~ CHCTEMH  CIHIBIIaB  CK3WCTCHI[IAJIBHUM  TPAaBOBUM  JOCBIiX
®. M. JlocTo€BCHKOTO, 10 OOEPHYJIOCS CBITOTJISIHUM TMEPEBOPOTOM MHUCHbMEHHUKA.
®. M. JIocTO€BChbKUIT CcTa€ HaWOLIbII ABTOPUTETHUM aHATITUKOM KpPHUMIHAJIBHOI
npoOiemMaTuku. YHOpoAosx XUTTS @. M. J[ocTOeBChbKUI HEOJHOPA30BO OCOOUCTO
CTUKaBCS 3 CYJIOBOIO CUCTEeMOI0. J[Biul — B AKOCTI mijcaiaHoro: y 1849 p no nporecy
nerpamiesiiB, B 1873 p. y cpaBi npo MOpymIeHHs IeH3ypHOro craryty. ¥ 1879 p., —
B SKOCTI CBijKa, ajie 1o (PaKTUYHO MOTEpmiB — >KepTBU Hamaxy . AHapeeBa.
TpuBanuii yac BiH JKMB MiJl CTpaxoM O0proBoi B's3HMII. BiamiTimo 1 Ty 0o0cTaBUHY,
mo ®. M. JlocToeBchkuii OYB OCOOMCTO 3HAMOMHUIN 3 KpallUMU FOPUCTAMHU CBOTO
gacy: O. @. Koni, O. B. Jloxsutibkum, B. I1. T'aeBcbkum, b. b. [TomsikoBum.

Bim3HaunmMo KOpiHHY 17€O0JIOTIYHY BIJMIHHICTD 3aX1THOEBPOIMEHCHKOT 1
CX1THOCJOB'STHCHKOI (p1710c0(ChKO-TPAaBOBUX MOOY/OB, sika ckianacs B XIX cromtri.
o npyroi monoBunn XIX cromTrs B 3axigHii (isocodii mpaBa, pa3oMm i3 3arajbHOIO
TEH/ICHIII€10 3pOCTaHHS BIUTUBY MO3UTHUBI3MY 1 CIIEHTH3MY, MOMYJISPHICTh KOHIIETILI]
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IPUPOTHOTO TpaBa pi3ko manae. [IpoBigHI MpaBO3HABII 1 TEOPETHUKU IpaBa BCE
OlIbIlIe CXUJISIOTHCS JO TOTO, IO TIyMAdeHHS «apTUKYJIB» MPUPOAHOrO IpaBa
BKpail cy0'eKTUBHE, 1 III0 HAYKOBE 3HAYEHHS MA€ JIMIIE 1CTOPis MO3UTUBHOTO MpaBa.
EBooNit0 OCTaHHBOIO HAMAaralrOThCs PO3KPUTH METOJAMHM TCHXOJIOrii  abo
coriosiorii. IlpaBo Bce OunbIIe poO3yMilOTh SK (PopManbHy OPUIUYHY CHUCTEMY.
Bituuznsina Tpaauiis ¢inocodii npaBa yHUKHYJA 1IUX KpaiHoIIiB. He3Baxaroun Ha
IIUPOKUN CIEKTP PI3HUX IMIJAXOAIB JO MHUTAaHHA TMpPO TPUPOIYy TpaBa (Bia
rerebsHCTBA 10 TO3UTHBI3MY), (popMalibHe pO3YMIHHS MpaBa 4y>kKe HaIlli KyJIbTypi.
[Tanyrouoro JniHi€IO y BITYM3HAHIN (inocodii mpaBa 3ajaHUIIA€ThCS Ta, KA PO3TISLAAE
IPaBO B TICHOMY 3B'SI3KY 3 MOPAJIbHUM XHUTTSIM OKPEMHUX JIIOJEH 1 CyCHIJIbCTBA B
minomy. Ile € cBoepiaHOIO akcioMOr0 BiTUM3HSAHOI Tpaaumiii (imocodii mpaBa. barato
BITUM3HSIHUX MPABO3HABIIIB BBAXKAIOTh, IO Kpamia KoHmemris ¢igocodii mpaBa XIX
cronitts Oyna mpexacrasieHa @. M. JlocToeBChKHUM, SIKMW B11I0Opa3uB POCIMCHKUN
CBITOTJISAI, OUMIIIEHUH BiJl HEJIOJIKIB 1 OJHOOOKOCTI KOHIEMIIIN K CIOB'STHOPLIIB, TaK
1 3aX1THUKIB.

[lepm HDK TPUCTYNUTH JO JETAIBHOrO aHamizy (Gu1ocopchbKo-TIpaBoOBOi
koHIenmii ®. M. JlocToeBChKOro, HEOOXIAHO BHUKIACTH Ii 3arajibHl IOJIO)KCHHS.
Ineitno-xynoxus cucrema ®. M. JloctoeBchkoro B 1ijioMy copMyBajacsi Ha IpyHTI
moro rimboko peniriiiHoro cBitorsay. [ns ®d. M. JlocroeBchbkoro iaeanom
JIIOJICBKOTO CIIBTOBAPUCTBA € BIJIbHE BHYTPIIIHE €IHAHHS JIOJIEH, IPYHTOBAHE Ha
XPUCTUSIHCBKIM J11000B1. Take e€qHaHHSA AOCATAETHCA HE 30BHINIHIM MNPUMYCOM 1
aBTOPUTETOM, a uepe3 MepPeTBOPEHHs BHYTPILNIHHOI MPUPOIN TIOAUHH. Take BiTbHE
BHYTpIIIIHE OHOBJICHHSI JIIOJICH, CTAa€ MOKJIMBUM 3aBASKH  BHYTPIIITHBOMY
YCBIJIOMJICHHIO JIIOJIBMH 1X 3arajibHO1 BIJIMOBIAAJIBLHOCTI OJIHE 3a OJHOTO 1 3arajbHOl
coyiiiapHocTi. OHTOJIOTTYHOK) OCHOBOIO MOSKJIMBOCTI Takoi coJjiiiapHocTi € bor i
boxa Onarogate. MopanbHUI mporpec € He clpaBa PyK JIFOJICHKUX, BIIHOCHO Ti€i
CIIPaBH, 110 TMPOSIBISIETHCS B COIIIAIbHOMY KHUTTI, & € Pe3yJibTar Jto00BI 1 BIipH Y
bora, sxuii mpuBOIUTH HAc 10 cebe CUIor CBO€I BUINOI Boii 1 bokecTBEHHOTO
npoBuAiHHA. [lOpSITYHOK IIOAMHHM TIONATAE B 3aTBEp/KEHHI 100pa 1 JrOOOBI.
[TopsITyHOK MOXJIMBHH JIUIIIE BHYTPIIIHIM €K3UCTEHIIATIBHUM MUTSIXOM.

3 wi€l TOYKM 30py, NPaBO 1 JAepKaBa € JIMIIE JOMOMDKHHM 3aco0OM Ha
MO3HAYECHOMY NUISIXy. BOHUM TOBMHHI TparHyTH HAOMWU3UTH JIOJEH 10 iaeany
MICTHYHOTO CITIBTOBAPUCTBA IIEPKBU. AJie 1Ie HE € 3aKJIMK 0 TCOKpaTii, OCKIIbKH BiH
HEMO>KJIMBUM MPU HEAOCTATHIX ICTOPUYHUX MepeAyMoBax. B mparHeHHi 7o i1eainy
Jep>KaBHO-TIPABOBUX BIJHOCHH, IPaBO MOBUHHO YepIaTH CBIMA AyX 3 BUIIOL 3alOBii
XpuctoBoi — 3amnoBiai J00oBi. @. M. JlocToeBChKUi 3amepeuye camy MOXKJIUBICTh
pPO3IUIEHHS TIpaBa 1 MOpPAJBHOCTI, sIKa ICHyE B KJIacuuHii ¢utocodii mpasa, a
3aKIMKae 10 (OPMYBAaHHS BHYTPIIIHBOTO PENITIAHOIO 3aKOHYy, IO PEryJioe
30BHIIIHE COLIAJIbHE JKUTTSA. 3 I[LOTO BUXOJAWTH, IO MPOLEC PO3BUTKY MpaBa 1
JIep’)KaBM HE MOKHA OIIHIOBATH 3a MIpKaMHM MaTepialibHO1 JIIOJCHKOI TapMOHIi.
['pomanchke XKUTTS y CBOI OCHOBI HE MOXE OyTH JOCKOHAIMM 1 TapMOHIMHHM.
['pomaaceki TpoTHpIYYsl HE MOXKYTb OYyTH 310j7aHl JoaAcbkuMu cuiamu. lle
MOJIOKEHHST BUTIKAE 3 XPUCTUSIHCHKOTO BYEHHS TIPO KiHEIb CBITY, 3TAHO 3 IKUM YCi
aHTHHOMIi Ta aHTaroHI3MHU MOXYTb OTPUMATH BUpilIeHHs juile «y bory». Pociiicbka
pemiriiiHa (Qurocodis 3amepedye iIel0 IMOCTYHOBOI pallioHai3amii COIiaTbHUX
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CTOCYHKIB, IO 3IIHCHIOETHCS NMUIIXOM TPOTpecy 3a JOMOMOTOK Hayku. Ha mymky
®. M. JIocTo€BCHKOTO, pO3yM 1 HayKa 3aBKJI1 MAaTUMYTh APYTOPSAHE 3HAUCHHS.

AKCIOJIOT1YHHM 0azuc biocohcbKO-TIPaBOBOI KOHIICTIIIIT
®. M. JIoCcTOEBCHKOTO — 11€ MO0 COIaIBHO-TIONITUYHI 1 peJiriiHI IepeKOHaHHs. AJle
coIfiagpHO-TIoMITHYHI 1 (inocodcrko-npaBoBi nepekoHanHs ®. M. JlocToeBchbKoro
HE MOKHA PO3TJIAJIaTH y BIAPHUBI Bl HOTO JYXOBHUX OCHOB, BiJl 0T0 (his10cOPCHKO-
peniriiHoi, antponosoriyHoi kouuenii. @. M. JIoCTOEBChKHI BUXOIUTh T'OJIOBHUM
YUHOM HE 3 (PaKTiB, IO Jie)KaTh HA TOBEPXHI COIAJbHO-TIOJMITHYHUX SBHIL, a 3
aHaI3y CYNEepPEewWIMBOI MPUPOAU 1 CYTHOCTI JIFOACHKOI AYII, IO MICTHTh B COOI
HENpUMUPEHHY OopoThOy go0Oporo 1 3710r0 Havaia. Y  [bOMY CHIA
®. M. JIocTO€BCHKOTO SIK TNHChbMEHHHMKA-peajicTa, SKAW OINUCYye HE TOBEPXHI
COLIIaJIbHO-TIONIITUYHUX SIBUI, & TOSACHIOE CYTh CYCIUIbCTBA, JAEP)KaBH, BIAJH,
3aKOHOAaBCTBa. BiH po3KkpuBae, 110 CYCHNUIBCTBO 3HAXOJMTHCS B KPU30BOMY CTaHI.
BigmiTiMoO, 1m0 pOCIHCHKMM MHUCbMEHHHUKOM BKa3aHI MPUYMHU ITE] KPU3U 1 MUIIX
BUXO/y 3 HEI.

Y KoHTEeKCT aHam3y BKIOYeHI Ti TBopu D. M. JIOCTOEBCHKOro, B SKHX
SKHAWUTIOBHIIIE BiIOOpa)K€H1 BKa3aHl BHUIIE AacleKTH Horo TBOpYOCTi. Takox
BUKOpUCTOBY€EThCA «llloneHHMK nucbMeHHnKa», BuaaBanui @. M. J10CTOEBCHKUM B
OCTaHHI POKM MOT0 >KUTTSA, JI€ MICTUThCS OaraTUi maTepiajl g aHajlizy MHoro
COILIAIBHO-TIOJIITUYHUX 1 P1710COPCHKO-TIPABOBUX 171CH.

[Ticns pedopmu 1861 p. Pocis BcTasia Ha HUIAX PO3BUTKY OypiKya3HHX
CTOCYHKIB, aje IMpu 30€epexeHHl MOPSAKIB CTAporo MOJITUYHOTO YCTPOK 3
YUCJIICHHUMU MEepexXUTKaMU Kpinaursa. Sk 1 €Bporna, Pocis BcTynana B €noxy, KOJu
T0ACTBO, 3a Bu3HadeHHAM @D. M. JlocTOEBCHKOTO, MEPEpOCio iCTOPUYHI pPaMKH
CTapoi IWBUTI3AIli, IO «3aKpuia NUIAX 10 OaraTcTBa 1 KyJbTYpH s ACB'ATH
necaTux JojacTBa». lle OyB yac cTaHOBIEGHHS OypKya3HO-J10epanabHO1 17€0JI0rii,
HenpuitHATHOT 1t @. M. J[0CTOEBCHKOTO, Yac MPUHECEHHS] OCOOMCTOCTI B KEPTBY
KamTally, B XEPTBY TpOIICH 1 3HUIIECHHS BCSIKOI cBOOOMM mtojed. Y «3UMOBHX
HOTaTKax MpO JITHI BpaxeHHs» BIH mwucaB: «l[lporomocunm... liberte, eqalite,
fraternite. [lyxxe nooOpe. Illo Take liberte? CBoOoma. fAxa cBoGoma? OpHakoBa
cB00OJ1a yCiM pOOUTH BCE, 1110 3aBrOJIHO, B MeXaxX 3akoHy. Koiu Mo)kHa poOUTH Bee,
o 3aBroaHo? Komm maem MiuneiioH. Yn gae cBoOoga KOKHOMY 10 Mubiiony? Hi.
[Ilo Take momuHa 6e3 MisbiioHa? JItoauHa O0e3 MUJIbBIOHA € HE Ta, iIka POOUTH BCe, 10
3aBFOJHO, @ T4, 3 SIKOI POOILTH, [0 3aBrogHo» . I1[06 mepeGyayBaTH CyCIiIBCTBO
Ha HOBHMX, TyMaHHUX TiAcTaBaXx 1 HE JOMYCTUTH  PO3MOBCIOKEHHS
3aX1THOEBPOINENCHKUX MOPSIIKIB, 110 HECYTh COIIalbHY BOPOXKHEUY, KpU3y, (i3HuHe
1 MOpalibHe 3y00KiHHS, peBoJtolii, BiiHU, @. M. J[ocTOEBCHKHI 3aKIIMKAE POCIHCHKY
IHTENITeHIIII0 3BEPHYTHUCS 10 HAPOAHOTO Havaja pociiicbkoi Haii. «Hama Hoa Pych
3posymina, — nuimie ®. M. JlocToeBChbKU, — OJJUH € LIEMEHT, OJWH 3B'S30K, OJHH
IPYHT, Ha SIKOMY BC€ 31HEThCS 1 MPUMHUPHUTHCS, — 1€ BUCOKE JyXOBHE MPUMHUPCHHS,

. . 108 . . .
HAYaJio SKOTO JIGKUTh B OCBIT» . ToMy anbTepHAaTHBOIO 3aXiTHOMY JiOepasizMy,

107 o .
HocroeBckuit @. M. 3umHme 3amucku o JseTHuX BredarieHusx. / @. M. JlocroeBckuii. [lomHoe cobOpanue

counnenuii B 30-u 1. T.5. — JL.: Hayxka, 1973. — 408c. c.78
198 TTocroesckuit ®. M. Psx crareit o pycckoit sureparype. / . M. locroesckuii. [lonnoe cobpanue counnennii B 30-
uT. T.18. — JI.: Hayka, 1978. 372c. ¢.50
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KOHCEpBaTU3My (MPOTECTAHTCTBY, KATOJHIM3MY), ATCICTUYHOMY, PEBOJIOIIITHOMY
coljayiizMy MOXe MpOTUCTOSATH, Ha aAyMky @. M. [locToeBcbKkoro, ines
«IOYBEHUYECTBA» — POCIMCHKA 1/1e51 200 171es «COollalli3My POCIMCBKOTO HApPOIy».

«IlouBennuectBo» — ymoOneHa ines ®. M. [ocroeBcbkoro. lle imes mpo
HEPO3PUBHUMN 3B'S30K JIIOJAMHU «3 MAaTIp'0 3€MJICI0» Ha OCHOBI T'POMAJICHKOIO
3emJieBOJIOIIHHS. «llouBeHHUECTBO» — IIe Mpisl PO 3arajbHOJIOACHKE OpaTepcTBO,
PO MOXKJIMBICTh CBITOBOI rapMoHii Ha 3emJl. «IlouBeHHYECTBO» MpHiie HA 3MIHY
OPOTUPIYYSIM, IO PO3AUPAIOTH CYCHIbCTBO. «l[louBeHnuecTBO» — 1€ Bipa B
HACTaHHS HOBOTO «30J10TOro Biky». «IlouBeHnuectBo» ®@. M. JlocToeBChbKUT pO3yMiB
K «TEPEePOKEHHS JIIOJICBKOTO CYCIUIbCTBA B JMOCKOHane». «llouBeHmuecTBO» —
KiHIIEBE 1CTOPUYHE 3aBJaHHS JIOJCTBA.

Bemuky yBary ®. M. JlOCTO€BCHKMIA TPHUAUIAB IMHUTAHHSIM BiTHOIIECHHS
BJIACHOCT1 1 JIEp’KaBU Ta TOJITHYHOMY YCTPOIO, IO CKJIAJA€ThCS HA M1l OCHOBI.
Kopiup crnpuatnuBoro, rapMoHIMHOTO PO3BUTKY ILHUX CTOCYHKIB BIH 0OauuB B
IpOMaJICEKOMY 3€MJIEBOJIOJIIHHI 1 HaJ111 0€3M0CcepeTHLOTO BUPOOHUKA 3EMIICIO.

Bipa B po3BuTOK pociiicekoi obmmau pinHuia @. M. JloctoeBchbkoro 3
11eaJjaMi  HapOJHMIITBA, SKI 3B'A3yBajld  COIIAJIBHO-TIOJNITHYHY OpraHi3alliio
CYCIIUJIbCTBA 3 XapakTEepoOM SGMHGBOJIO,Z[iHHH. Buxoasun 31 CBOiX MOIJISIIB,
®. M. JIocTO€EBCBKHUIT THCaB: «..3eMJII — BCE... YBECh JiaJl B KOXHIA KpaiHi —
MOJIITUYHUN, TPOMAJCHKUN — 3aBXIU TMOB'SI3aHUNA 3 3€MJICI0 1 3 XapakTepoM
3€MJICBOJIOIIHHS B KpaiHi... XTO B KpaiHi BOJIOJIi€ 3eMJICIO, TOW 1 TOCIIOAap B KpaiHi, B
yCiX BIJHOLIECHHAX... Y SAKOMY XapakTepl CKJIalocs 3€MJIEBOJIOAIHHS, B TaKOMY
XapakTepl CKJIAJocs 1 yce 1HIIe ... 1 cBO0OJIa, 1 KUTTS, 1 Y€CTh, 1 CIM'S, 1 LIEPKBA...
yBeCh XapakTep Harii» . PO3BHTKy OypKyasHHX CTOCYHKiB B Pocii, Ha IyMKy
®. M. JlocTO€BCHKOTO, HEMAE MICIIS Hi B ChOT'OJICHH], H1 Y MailOyTHhoMY. ColliajabHO-
€KOHOMIYHA 1 JIyXOBHa CaMOOYTHICTh HUTTA POCIMCHKOTO HapoAy HE CyMICHa 3
«HETaTUBHUMM», «PYWHIBHUMU» SIBUIAMHU KamiTanisMmy. bypixyasis Bxke ckazana
«CBOE CIIOBO»: BOHA «3po0HJa BCE JJIA TOTO, MO0 3ryOUTH MOpPaJIbHICTh HApOAY
babpuuHOI0 PO3ITYyCTOI0, OypiKyasis MOTYIMUJIAa PO3YM Iepej] HET1IHOI MAIUHOIO,
KA MOJIUTHCS 6yp>1<ya»110. Tomy «HOBe cinoBo», BBaxxaB @. M. JlocToeBcbkuid, 3a
HaposoM. Bin OyB ymeBHeHH, 1m0 yac Oypikyasii 3akiHuuThCs Ak B Pocii, Tak 1 Ha
3axoAl MEepeMoror y BCbOMY CBITI 17lealiB TPOMAJICHKOTO BOJIOJIHHS 3EMIJICIO0 —
COIO3Y JIFOJMHHU 1 3eMJI1, TPUPOAH 1 JIFOAUHH. «3aKIHUYUTHCSA OyprKyasis, — MUCaB BiH, —
1 Hactane OHoByeHe JIroacTBO. BOHO MOAUIMTE 3eMJTI0 TIO TPOMaax 1 MOYHE KUTH B
Camy. B Cany onoButbcst i CamoM BUIPABUTHCA. SIKIO XOYETe TEPETBOPUTH
JIOJICTBO HAa Kpalle, Maibke i3 3BipiB MOPOOUTH JIIOJEH, TO HATIITh iX 3eMicio — i
JOCATHETE IIiTei» .

Cepen roioBHUX OOJIIOUMX SIBUILl POCIACHKOTO cycmiibcTBa 70-X  pp.
®. M. loctoeBcbkuii, sik cBoro yacy 1 O. C. IlymkiH, BBaxaB BIJIPBaHICTh
POCIHCHKOI 1HTEJNIreHIli B1Jl CYCHIJIbCTBA 1 BIJ AyXy HApOAHOro. [HTemireHmis He

19 Mocroesckuii ®. M. JlueBruk mucarens 3a 1877 rox stHBapb-aBryct. / ®. M. JlocroeBckuii. IlonHoe cobpanue

counnenui B 30-u 1. T.25. — JI.: Hayka, 1978. — 472c. c.137
10 Mocroesckuii ®. M. JlueBruk mucatens 3a 1877 rox stHBapb-aBryct. / ®. M. JlocroeBckuii. IlonHoe cobpanue
counnenuii B 30-u 1. T.25. — JI.: Hayka, 1978. — 472c. c.138
M Mocroesckuii ®. M. JlueBuuk mucarens 3a 1877 rox sHBapb-aBryct. / ®. M. [locroeBckuii. [TosHOE coOpaHue
counnenut B 30-u 1. T.25. — JI.: Hayka, 1978. —472c. c.138
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nouyBayia ce0e OpraHiyHOI0 YAaCTHUHOIO HapOAY HABITh TOJ1, KOJIM BOHA oopMuUiIacs
B HApPOJHMIILKUN pyX 1 Bipwia B Hapod. BoHa 3aBxIu BHcOYLIa HaJ HAPOAOM,
BBXKAIOYM MOro yOOror, HEMUCHMEHHOIO, BIJCTAJOK Macow, IO HE Mae€ Hi
oOnyys, Hi 11ei. €AMHUN BUX1J POCIHCHKI 1IHTEINeHTH Oa4YMIM B 3aJTy4e€HH1 HapOdy
JI0 TPAMOTH 1 €BPONEHCHKOTO YKIAIAy HKUTTSI.

Kputukyroun pi3Hl MOMJISAM Ha MPOOJeMy «IHTENITCHIUsS 1 Hapomy, SKid
MPUCBSIYEHO yC€ POCIMCbKE MHUCIAEHHA Apyroi mojoBuHu XIX  cTomiTts,
®. M. JloctoeBcbkuii 3Haxomuth y O. C. Ilymkina ko049 A0 PO3B’s3aHHS ITI€l
npo6siemu. [TouBennyecwki ineanun ®. M. JlocToeBcbkoro 0arato B 4oMy BHXOJSATH
Bin Benukoro moera. O. C. IlymkiH mnepmuii, Ha WOrO IyMKYy, BIIMITHB
«...HaWroJIOBHIIIE 1 XBOPOOJIMBIIIE SIBUILE HAIIOi IHTEIITEHIl, 110 BUCOYIE HAj
HApoJIOM, ICTOpWYHO BimipBaHoi Bim 3emii 1 cycmiiberBa. Came O. C. Ilymkin
3HAMILIOB CBOI 1/1€alii B PIAHINA 3€MIll, B pOCIHCHKOMY HApOJi 1, HE3BAKAOUM HA YCI
Horo Bajy, 3yMiB PO3PI3HUTH BEIMKY CYTh HOro ayxy. BiH mepiuii maB XymoxkHi
TUMKA Kpacu, M0 BUHMILUIM TPSIMO 3 AYXYy POCIHCBKOro, MOKa3aB BHCOKE MOYYTTS
BJIACHOT T1JTHOCTI HapoOy, 3aCBIAYUB BEJIHMKY JIIOJIIHICTh, BCEOCSIKHICTH POCIHCHKOTO
JyXy 1 TUM sIK OM TIPOBICTHB 1 Mpo MaOyTHe mpu3HadeHHs reHis Pocii B ycbomy.
O. C. IlymkiH nepmuii OroJIocUB, 10 POCIMChKa 0 uHA HE pald 1 HIKOJIM HUM HE
Gyita, He3BaXKAIOUH Ha GaraToBikoBe pabeTBo. Bymo paGerBo, ane He Oyiio pabisy' .
3riIHO MoYBeHNYEeChKOMY niepexkoHaHHI0 @. M. JIocTo€BChKOTO, HAPOJT HE 00'€KT, HE
JOAATOK CHUJI OKPEMHX «CHUJIbHMX O0CiO», TEHIiB, a € caM JisVIbHUM CY0'€KTOM,
opraHiuyHo cuioro. O0gapoBaHUN PO3YMOM 1 BHCOKOIO MOPAJIBHICTIO, BiH 3yMiB
30eperTu «kpacy cBoro oopasy». 1100 3po3yMiTH 1ie, HEOOX1THO YMITH BITOKPEMUTH
HOro Kpacy BiJi HAHOCHOTO BapBapcTBa. Y 3B'si3ky 3 1um, ®. M. JlocToeBCchKuii
MIJKPECTIOBAB BAXKJIMBICTh PO3YMIHHS HApoJy HE JHMILE 3 TEOPETUYHOI, ane 1 3
MPaKTUYHOI TOYKHU 30pY, TOOTO SIKMUM BIH € HACTIPAB/IL.

Y XpUCTUSHCBHKOMY CBITOPO3YMIHHI MOYBEHHUKIB Jep)kaBa 1 IpaBo HE Oyiu
BH3HAYaJbHUMH 1 a0COTFOTHUMH IIIHHOCTSIMH, SIK B 3aX1HOEBPOICHCHKIN TyMIll, 1e 3
17IC€I0 TPaABOBO1 JIEp’KaBM 1 KOHILICTIIIEI0 TIpaB JIOAUHU 3B'SI3yBalu MalOyTHE
171eaqpHe OOJIAIITYBaHHS CYCHIBCTBA. binble TOro, Jisi MOYBEHWKIB, SIK 1 IS
OUIBIIOCTI KOHCEpBATUBHUX MuciuTeniB Pocii, OyB 4yxuil morisia Ha JepxkaBy 1
MPaBoO SIK BEJIMKI JOCSITHEHHS €BPOIEUCHKOT KylbTypH. JlJisi MOYBEHUKIB JEPKABHO-
MpaBOBl 1HCTUTYTU TIOBMHHI OYTHM MIAMOPSAKOBAHI PENIrIHHUM  IIHHOCTSM
CYCIUJIbCTBA 1 MOBUHHI CIYKUTHU OXOPOHI MOPAJILHOCTI, ajie HE MEePEeTBOPIOBATHUCS Ha
CaMOCTIMHI IIIHHOCTI Tpomajachkoro >KUTTS. d. M. J[ocToeBChKUU TPO MyXOBHI
IIHHOCTI CYCIUJIbCTBA NMucaB HacTymHe: «I1[o0 momsim 30epertu oTpuMaHy JTyXOBHY
I[IHHICTh, CJIIJI HETAWHO K TATHYTHCS OJIHE JI0 OJIHOTO, 1 TOJAl TUIbKH, POOOTOIO OJIHE
OUIS OIHOTO, OJHE JUIS OJHOIO 1 OJHE 3 OJHUM — TOJl TIIBKH 1 ITOYMHAIOTH
BIJILIYKYBATH JIIOAM: K O M TaK BJIAILITyBaTUCA, 100 30€perTd OTPUMAaHy LIHHICTb,
HE BTPATHUBIIU 3 HEi HIYOTO, K OM BIIITYKaTH TaKy TPOMAJICbKY (JOPMYITY CIIJIBHOTO
XKUTIS, 110 JonoMoriia O iM BUCYHYTHM Ha BECh CBIT, B CaMiil OBHOTI Ta ClaBi, Ty
MOpaJbHY IIHHICTh, IKy BOHU OTpUMaJ. | 3BepHITh yBary, siK TUIbKH MICJS 4YaciB 1

12 Tocroesckuit ®. M. J{HeBHuK mmcatens 3a 1877 rom. Cenrs16ps — nexadbpp 1880 asrycr. / @. M. JlocToeBckuii.
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BIKIB IIOYaB PO3XUTYBATUCA 1 C1a0IIaTH B LIN HAIIOHATBHOCTI ii 17]eall JyXOBHHIA, TaK
HeraiHO X MoyYaJia MajiaTy 1 HaIlllOHAJILHICTh, @ Pa30M IaJIaB 1 YBECh il IPOMAJIChKUMA
CTaTyT, MOMEPKHYJIH yCl TI TPOMAJCHKI 1/1€alid, Kl BCTUIJIM B HIA CKJIacTucs. Y
SAKOMY XapakTepi CKjajanacs B HApOJi peiiris, B TAKOMY XapakTepl 3apoKyBaIUCs
Ta QopMyItoBaIUCs 1 rpomaz:cmu dbopmu 115010 Hapoay. OTKe, TPOMAICHKI 1/1€alu
3aBXKJIU MPSIMO 1 OPraHIYHO MOB'SI3aH1 3 17]ealaMi MOpaJIbHUMH, a TOJOBHE T€, IO
1o3a CYMHIBOM, 3 HHMX TUIBKM OJHUX 1 BUXOJATh. CaMi X 1o €00l HIKOJIU He
SBJITIOTHCS, 00, SBISIOYNCH, MAOTh Ha METI JIMIIE 3IIMCHEHHS MOPaJIbHOTO
IparHeHHs 1€l HallOHAJIBHOCTI, SK 1 OCKIJIBKM 1€ MOpaJibHE MparHeHHs B HIid
CKJasocs. A OTXe, yIOCKOHAJIEHHS B AYCl PENIriiHOMY B JKMTTI HApOJiB € OCHOBA
BCbOMY, 00 YJIOCKOHAJICHHS 1 € CIIOBIIaHHSI OTPUMAHOI PEeirii, a TpoOMaJChKi iaeanu
cami, 0€3 IIbOTO MParHeHHs 10 YAOCKOHAJICHHS, HIKOJIM HE MPUXOMSTh, 1 3aPOTUTHUCS
HE MO)KyTB))ll3. Moxna ctBepkyBat, mo ®. M. JlocTtoeBchkuii chopmyitoBa
3aKOH MPO T€, K BUHUKAIOTh 1 PO3BUBAIOTHCS TPOMACHKI 1 JAepkaBHi ¢popmu. Came
peniris, sKy CHOBiAy€e HapoJ, MNPUITyCKae WOro Jep’KaBHUM YCTpii, 3abesneuye
e(EeKTUBHICTb 1 CHITy JE€P>KaBHOTO OpraHi3mMy. 3yOOKIHHS 1 PO3KJIaJaHHs PETIriiHUX
171eaTiB HEMUHYY€ NMPU3BOJIUTH JI0 pyHHYBaHHS 1 3aru0esi TpOMaJChKUX 1 Jep>KaBHUX
dopm. Tomy mroHaiinepiie 3aBJaHHS TPOMAACHKOTO MUIOTO — 30€pe’KeHHs
peNirifHUX HIHHOCTEH HapoJy 1 MopajbHE YJIOCKOHAJEHHS CyCcHUIbCTBA. B 1boMy
BUIAJIKY 1 JIepKaBHUW yCTpik Oyae CTIHKMM, MOpajdbHO BHUIPABIAHUM B OdYax
cycninbcTBa. [lpu 30€epekeHH! peNiriiHuX IIHHOCTEH JepkaBa BIIOPAETHCS 3
OXOPOHOIO TPOMAJICBKUX 1HTEPECIB 1 O0POTHOOIO 31 37I0M.

Ineamom nep>kaBHOTO PO3BUTKY MTOYBCHUKH BBAXKAIHU MEPEPOKEHHS JCPKABU
B ILIEPKBY — €IHICTb Yy BUIbHIM OOLIMHI BIpyHOUMX XpUCTUsH. Y «bpatax
KapamazoBux» 0arbko Ilaiciii roBopuTh: «XpHUCTOC MPUXOJIUB BCTAHOBUTH LIEPKBY
Ha 3eMJI1, [IapCTBO HEOECHE, 3p03yMuIo, B HEO1, ajie B HhOTO BXOJASATh HE 1HAKIIE, SIK
yepe3 LEepKBY, a TOMY HETIJTHI Irpu CiB 1 KaJaMOypu TYT HEMOXJIHUBI, TOMY IO
KasaMOyp Balll IPYHTOBaHWI Ha HaWOUIbIIOMY ciioBi XpuctoBoMy. llepkBa x €
BOICTHUHY 1IAPCTBO, 1 Ma€ OyTH LIapCTBOM, Ta SBUTHCS HA 3e€MJI1 SIK I[apCTBO, HA IIIO €
oGiIsTHHEs» . JlepsKaBHA OpraHisalis CyCIiNbCTBA yChOrO JIHINE CXOAMHKA B
PO3BHUTKY JIIOJICTBA. 3aBJaHHs ACP)KaBH — B HACHJIBHMIIBKIM MIATPUMIN TOPSAKY 1
CTPUMYBaHHI1 30BHINIHBOTO 371a. AJie 3a CBOEK MPHUPOAOI0 JepxaBa HE 3/aTHA
MIEPETBOPUTH JIFOJIMHY 1 BUKOPEHHUTH 3710 B ii aymi. ['pix, mo mobope B coOi JtoauHa,
OinbIIe HE MOTpedye Iep:KaBHOI MaIllMHU, KA 30€piraeThCs A0 TUX TP, MOKU €
MOPOYHI 1 3711 IyIIi. Y MOpajbHO JOCKOHAJIOMY CYCIUJIBCTBI Bl a€ HEOOX1AHICTh B
ICHYBaHH1 JepkKaBU. Y HEJOCKOHAJIIOMY 3 CYCHUILCTBI (YHKIT AEpKaBU ITyKe
OOMEeXeHI 1 3BOAATHCS, NO-Tepuie, A0 MIATPUMKA TPOMAJICHKOTO MOPSAIAKY 1
30BHIIIHBOI CHPABEIMBOCTI B JIIOJCHKUX BITHOCHHAX, MO-JPYyTe, A0 MPOTUCTOSHHS
30BHIITHBROMY BOporoBi. JlepkaBa BHMarae TMOPSAIKY, ajie IEpKOBHA OOIIWHA,
OCHOBOITOJIOKEHHSIM SIKO1 € MOPAJIbHICTh, ’KUBE MTPOSIBOM JIyXY.
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VY «bparax KapamazoBux», onucytoun Oeciny IBana Kapamaszopa 3 GaTbkom
[Taiciem, @®. M. JIOCTOEBCHKMH TIOCHIZIOBHO 1 apryMEHTOBAHO PO3KPUBAE
XPUCTUSHCHKUN 17€all HE JIUIIE TPOMAJICHKOro, aje 1 JEPKABHOTO YCTPOro. «Ycs
JyMKa MO€i CTaTTi, — roBopuTh IBan ®degopoBuy, — B TOMY, IO B JPEBHI Yacw,
MepIIUX TPHOX BIKIB XPUCTUSHCTBA, XPUCTUSHCTBO HA 3eMJIl OYJIO JIMIIE HEPKBOIO 1
Oyna nume uepkBa. Konm X puMcbka s3UYHUIIbKA JiepkaBa 3a0axana cTath
XPUCTUSHCHKOIO, TO HEOJMIHHO CTaJIOCS TakK, 10, CTABIIA XPUCTUSHCHKOIO, BOHA
JWIle BKIIOYWIIA LEPKBY B cebe, aje cama MpOJOBXKYyBajla 3aJIMILATHCS JIEP:KaBOIO
S3UYHUIBKOIO SIK 1 paHille, B HaJ3BUYaifHO 0araTbox CBOIX BiampaieHHsX. [1o cyTi,
TakK 1032 CyMHIBOM 1 MOBMHHO Oyno cratucs. Ane B Pumi, Ak B AeprkaBi, 3aHAATO
0araTo MO0 3aJMIIMIOCS B IUBUTI3AIT 1 MyAPOCTI S3UYHHULIBKOI, K, HaNPHUKIA,
cami HaBiTh 1[Il 1 OCHOBOIIOJIOKEHHS JIep’KaBU. XPHUCTOBA X I[EPKBa, BCTYIUBIIU B
nepkaBy, 0e3 CyMHIBY HE MOTJIa TOCTYNHTHCS HIYMM 31 CBOiX OCHOB BIJl TOTO
KaMEHIO, Ha SIKOMY CTOsJIa BOHA, 1 MOTJIA JIMIIE MEPEeciiyBaTh HE 1HAKIIE SK CBOi
111, pa3 TBEPJAO MOCTaBJEHI 1 BKa3zaHi iii camuM ['ocmojjom, MK 1HIIUM: OOEpHYTH
BECh CBIT, & OTKE, 1 BCIO CTAPOJIaBHIO SI3UYHUIIBKY JIEp>KaBY B IIEpKBY. TakuM 4MHOM
(To06TO B IUISIX MaOYTHHOIrO), HE LIEPKBA MOBHHHA HIYKaTH COO1 MEBHOTO MICIIS B
JepKaBi, SIK BCAKUN TPOMAJCHKHM COI03 200 SIK COXO3 JIFOACH IS PEeriiHuX Iiaei
(SIK BHICJIOBIIOETHCA TPO IIEPKBY aBTOp, SKOMY 3alepeuyio), a, HaBIPOTH, BCSKa
3eMHa JiepKaBa MOBUHHA O 3T0JIOM CTAaTH IEPKBOIO IIJIKOM, 1 CTaTH HE YUM 1HIIUM,
K JIMIIE TEPKBOIO, BIAXWIMBIIN BCAKI HECXOX1 3 IIEPKOBHUMHM CBOI 1ii. Bee xk 1e
HIYUM HE NPUHU3HUTH JIEPHKaBYy, HE BIIHIME H1 YECTI, H1 CJaBH ii SIK BEJIHUKOI ACPKABH,
HI CJIaBM BOJIOJApIB ii, a JIMIIE IMOCTaBUTh ii 3 HEMPABAUBOI, 1€ S3UYHUIIBKOI 1
MOMMWJIKOBOI JIOPOTM Ha MPaBUJIbHY 1 ICTUHHY JOPOTY, IIO €JUHA BEIE IO BIYHUX
uineil. Ock yoMy aBTOp KHUTU «OCHOBH LEPKOBHO-TPOMAACHKOIO CYIy» CYIUB OU
MPaBWIbHO, SIKOM, 3HAXOMSIYM 1 MPOMOHYIOYHU 11l OCHOBH, NMBUBCS O HAa HUX SIK HA
THMYAcOB1, HEOOXIJIHI III¢ B HAIN TPIITHUANA Yac, KOJH IIe HE 3BEPIIMBCI KOMIIPOMIC,
asie He OinbIie. ... ToO6To ABOMA clloBaMH, — YIIUPAIOUYU HA KOXKHE CJIOBO, IPOMOBHUB
3HOBY Oatpko [laiciii, — mo 1HIIUX TeOpisiX, MO0 3aHAATO 3'SICYBAIMCS B Halle
JIEB'STHA/IUATE CTOJITTS, IIEpKBa TMOBHHHA IMEPEPOJHKYBATHCS B JIEpKaBy, WTH 3
HUKYOTO Yy BUIIMHI BUJA, 1100 MOTIM B HIM 3HMKHYTH, MOCTYNMHUBIINCH HAYIl, AYXY
gyacy 1 nmmBLTI3arii. SIKIo K HE XOo4Ye TOro 1 YMHHTH OIp, TO BIABOAUTHCS i B
JepKaBi 3a T€ K O JISSIKUMA JIUIIE KYT, 1 TO 1] HATJISI0OM, — 1 1€ TIOBCIOJIHO y HaIIl
yac B CyyacHUX eBporencbkux 3emisix. Ilo pocilickkoMy X poO3yMiHHIO, 1
MOKJIaJal0YM Ha 1€ HaJll, NOTpiOHO, 1100 HEe LEPKBA MepepoKyBanacs B JEpKaBy,
SK 3 HIDKYOTO y BHIIMH THUIN, a, HABIMPOTH, JCpkaBa NMOBHUHHA KIHYUTH THUM, 100
CTaTH €IWHOIO JIMIIE IEPKBOIO 1 HIuMM 1HIMM Ounbine. Ile 1 Oyne, 6y)16!»115.
Jlep>kaBHa opraizailisi CycliJIbCcTBa Xo4a 1 MOTPiOHA B 3€MHOMY TPIIIHOMY HUTTI,
alle HEe MOoxe OyTH MeXe TPOMAJChKOi JOCKOHANOCTI. [HTepmpeTyroun
®. M. JlocTo€BCHKOTO, MOKHA CTBEPKYBAaTH TIPO TE, IO JIepKaBa MOTPiOHA JHIIe
710 TUX TIip, MOKHU CYCHUIBCTBO HE CTAJIO LEPKBOIO. Y CBOEMY 36MHOMY KUTTI JIFOJAMHA
MOBUHHA TPArHyTH 70 COOOPHOI €HOCTI, sIKa MOXKIIMBA y CBOEMY 3aBEPIICHHI JIUIIIE
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Ha Hebecax, — y KIHII 3eMHOI icTopii. 3eMHHMIl TpaJ MOBHHEH MEPETBOPUTHCS IO
CBOTO iJiealy — OOIIMHU Bipyrounx Oe3 JepxkaBu 1 3akoHy. llepkBa He MOBHHHA
BUKOPHUCTATH B JOCATHEHHI JI000Bi, J00pa 1 MMJIOCEpAs Aep)KaBHUX 3aco0IB —
HaCUJIbCTBA, apMii, CyBOpUX 3akoHiB. [IpruMycoBi MexaHi3MHU 1 IHCTUTYTU O€3CHJIl B
Jii Ha JyInry JIFOAWHM, HA i1 TyXOBHY CBOOOJY. 30BHI JIIOJIMHA MOXE 1 MIAKOPUTHUCH,
ajie ycepeauHl TaiTh 311 1 TPIXOBHI MOMUCIH, SIKI MPHU MOCIa0JE€HHI KOHTPOJIIO
JIep>KaBU BUJUTIOTHCS B arpECUBHI 3JI0YMHU MTPOTHU 1HIIUX JIFOJICH.

dinocoderko-mpaBoBa koHIenIis ®. M. JloctoeBcbkoro (popmMyeTbesi BKe B
fioro panHii TBOpuocTi (1846-1862 pp.) 1 BimOuta B TBOpax: «bimHi mogu»,
«Herouka HesBanoBa», «Xazsiika», «IIlpuHmkeni 1 oOpaxkeHi», «3amucKu 3
MeptBoro nomy», «YecHmii 3momii»y. BoHa He CcyMicHa 13 3aKOHOJABYUMU
CHUCTEeMaMHU, HEe IPYHTY€ETHCS 1 HA PUMCBHKOMY TpaBi. SIK MpaBuiio, MEPCOHaX1 TBOPIB
®. M. JIoCTOEBCHKOrO HE € 3aKOHOCIYXHSHHUMH TPOMaJsSHAMHU 1 OMNHUHSIOTHCS B
OTO3UIT Jep>KaBHUM TMpaBOBUM iHCTUTyTaMm. Crijg 3a3HayuTH TOM (akT, 110
nepcoHax<i TBOPiB paHHKO1 TBOpUOCcTI d. M. [locToeBChKOTO O€33aXHCHI, cCaMe TOMY 1
€ TIOTEHIIMHUMH 3TIOYNHISIMU.

®. M. JIocTO€BCHKUI HE CIIUPAETHCS HA TPAIuUIlli OyprKya3HOi JEMOKPATHYHOT
MPaBOBOI CHUCTEMHU. Y TMPABOBOMY JUCKYpCl MUCbMEHHUKA MaTepiajibHe MailHO He
Ma€ BEJMKOi IIHHOCTI, TPOIIl HE € €KBIBaJEHTOM OCOOMCTOCTI 1 HE MOXYTh OyTH
MIpUJIOM ii IHHOCTI. Buieckazane oco0IUBO ICKpaBo BioOpakeHe B TBopax «bijHi
moan», «YecHui 3noaiiny, « IpuHkeHi 1 00pakeHD.

®. M. JIOoCTO€EBCHKHUIM CTBOPUB OpHUTiHAIBHY CcaMOOyTHIO (inocodcrko-
MIPAaBOBY KOHIIEMINIO, [0 BPaXxOBYE TPATUII] JUIIIE MPUPOAHOTO mpasa. [IuceMeHHUK
BIJIMOBJISIETBCS Bl1Ji HOPM IMO3UTHMBHOIO MpaBa, BIH BUKPHUBAE OE3CUIIIA POCIHCHKOI
YUHOBHUIBKO-TIPABOBOI CUCTEMHU MepeApePOpMHOTo Mepiofy K B 3aXMCTI YECTI 1
T'IHOCTI 0COOMCTOCTI — Cy0'€eKTa MpaBa, Tak 1 MOKapaHHI Ta BUMPABIICHHI 3JIOYMHLIIB.
Horo dinocopcbko-paBoBa KOHIEMIs y CBOIH OHTONOTI MPHUITyCKae, MO-TIEpIILe,
MEePBUHHY PIBHICTH JIFOJEH, TIO-IpyTre, MPaBo, M0 3aTBEPXKY€E MPUHIIAINA COBICHOTO
Cyly, IO BHUIPABIOBYE HEIOHECEHHsI MpPO UYKUW 3J0YMH. Y OCHOBI OHTOJIOTIT
npaBoBoi koHIemnii ®. M. JIocToe€BCHKOTO JieXKaTh MPABOCIIaBHI €TUYHI HOPMH, IO
3aMINIaOTh OpUANYHI Kateropii. [1o3a JIoHOM mpaBOCIaBHOT KyJIbTypH IMPaBO HE
OTPUMYE IYyXOBHOTO BUIMPABAAHHI. Y IbOMY IMOJISITA€ HAI[lOHAJIbHA CaMOOYTHICTh
ICTHHHO HapOJHUX Hauyand mpaBa, BigoOpaxennx @. M. JloCTO€BChKUM B HOrO
MPaBOBIi KOHIIETIII1.

AHTHHOMIT paBoBoi cBigoMocTi @. M. JI0CTOEBCHKOTO 3HAXOASAThH BIAMOBIIHE
BIIOOpaKEHHA B AHTUHOMISAX KapTUHU OyTTs. OCHOBOIOJOXHUMHU OMO3UIISAMU
npaBoBoi KoHIenIii @. M. JIocTOeBCHKOTO €:
® MUJIOCEPs — MOKAPAHHSA 3T1JIHO 13 3aKOHOM;
® CIIBUYYTTS 0 OJIMKHBOTO — Tiepe/iaya 3J0YUHIISA B PYKHU BIIaJIH;

CYIl TIO COBICTI — OQIIIHHAN CY;
CBATICTb — T'PIX;

TOPIWHS — YIIOKOPIOBAaHHS,
moackkui cyn — Hebecnuii cyp.
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3 ropu3oHTai MOOYTY 3710YMH NMEPEBOIUTHCS B chepy OyTTs i CTaE MPU3MOIO,
sKa BHU3HA4Ya€ MOpaJbHY CYTh 1 JYXOBHHMI moOTeHIian ocobuctocTi. CroilydyeHHs
noOyTOBOTO 1 CAKpaJIbHOTO IJIAHIB, SIK, HAMPUKIIaJ, B TBopax «Hertouka He3BaHoBay,
«Xazsiikay, «YecHudr 3nopii», «3amucku 3 MeprtBoro aomy», «lIpuHmKeHi 1
oOpakeHi», MOSACHIOE, YOMY KpHUMiHaJIbHA CUTYAaIllsl 3a3BUYail BUPIIIYETHCA 0€3 Cyy.
Bona Bupilryerbcsi mo3a Aep>KaBHUMH YUHOBHUIIBKO-TIPABOBUMH 1HCTaHIIAMH. Y
MeTa(i3UIHOMY KOHTEKCTI 1 B KOHTEKCTI €CTEeTUYHOMY OCTAHHE PIIIEHHS — BUIIUN
CyJl — HaJIUTh borosi.

Onronoris  ¢imocodebko-nmpaBoBoi  koHuenmii @®. M. JlocTo€BCHKOTO
IPYHTY€ETHCS HA CYO'€KTUBHUX CMUCIOBHX CTPYKTypax:
® Ha TMEpeBaXaHHI MOPAIbHO-TICUXOJOTIYHOTO OCMHCIIEHHS 3JIOYMHY  HaJ

IOPUAMYHUM OCMUCITICHHSIM;
® Ha OMMKCI 3JI0YUHY SIK TpiXa;
® Ha NPUHIMMI AyOJIFOBaHHS KPUMIHAIBHUX 1CTOPIH;
® Ha NPUHIMMI pedIieKcii CBIIOMOCTI 3JI0YMHIIB 1 iX )KEpPTB.

BkazaHi OHTOJIOTIYHI CMHCIIOBI CTPYKTYpPHU 3YMOBWJIHM XapaKTep MEPCOHAXIB
paBoBOro AMCKypcy B TBopuocTi @. M. JlocTtoeBchkoro. Lle, mo-nepie, onosijay-
EKCIIEPUMEHTATOp — IHTENITeHT, 110 PO3CIiay€e ICTUHM B CUTyallli «crokycu». Ilo-
Jpyre, oro aHTUNOJ — MPEACTaBHUK JIEP’KABHOTO MPABOMOPSAKY — MOMILEHCHKUI
yMHOBHUK. [lo-TpeTe, muxoaiii, mo BTUIOE€ OHTOJIOTIYHE 3110. [lo-ueTBepTe, «yecHUit
snomiii». Ilo-m'ste, kpacyHs, B o0pa3i SKOi 3'€AHYIOThCS POKOBA BiIaja 1 «claOke
ceprie». Y panHiii TBopuocTi @. M. JI0CTOEBCHKOTO CKIIAJKCSA TOJIOBHI €JIEMEHTH
IICUXOJIOTIYHOTO IUIAaHYy [PaBOBOTO JTUCKYPCY: «COH», «CIIOBLIbY», «Eroi3M
CTpaKIAHH», «aMOIBAJICHTHICTh POBUHU B 3JI0YMHI 3JI0YMHIISA 1 TOTEPIILIOTO».

3BepHEMO yBary uMTadya Ha Te, 10 CXeMa KPUMIHAJIBbHOI TMOAll B TBOpax
®. M. JIocTO€EBCHKOTO 3aBXIM OJIHA 1 Ta K. BoHAa MICTUTh HACTYIIHI €JIEMEHTHU: TO-
nepiie, CroKyca — CTBOPEHHSI KpUMIHOTE€HHOI CUTYallli, O-Apyre, NaJgiHHsA — CKOEHHS
37I0YMHY, TO-TPETE, MOKasHHA — CYJ, IO-4eTBEpTe, CIOKYTYyBaHHS MPOBHUHH —
nokapanHs. @. M. JIoCTO€eBChbKMU HEYXWJIbHO HACHiAy€e TpaauLii pPOCIHCHKOI
JiTepaTypu, A€ 3J0YMH PO3TISIIAEThCS SK eThuHa mnpoOinema. Came ToMy muis
MUCbMEHHHMKA BAXJIUBE 3'SICYBaHHS HE CIITYO-FOPUIMYHOI ICTUHH, yCiX OOCTaBHH 1
JeTajel 3J0YMHHOTO [isIHHS, a MOPAJIbHO-PENITIMHUN TUTaH TPOTU3AKOHHOTO
BunHKY. ®. M. JlocTo€BChKUI MOCTIHHO BKa3ye Ha TOM (PakT, 10 Y BY3bKUX paMKax
YUHOBHUIILKO-TIPABOBOT ~ CHUCTEMH HEMOKJIMBE BWIIPABIICHHS  JIIOJIUHU,  SKa
MepecTynuia MOpalbHI HOPMH 1, SK HACIIJOK, HEMOXXJIUBE BIJIHOBIICHHS
CIIPaBEIJINBOCTI.

Y panHIi TBOPYOCTI MNHCHBMEHHUK CBIJOMO HE PO3KpPUBAE MOApPOOHUIIL
KPUMIHAJIBHOT NOJIIT 1 HE IEMOHCTPY€E B TEKCTI MEXaH13MH i1 GyHKIIOHYBaHHs. JleTai
KPUMIHAJIBHOT TOJIi MOXJIMBO IHTEPIPETYBATH TIIBKH MLUISIXOM PEKOHCTPYKIIIi,
aHaI3yI0YM CIOKETHUM mapaliesizM — JBl KpaJlKKU B OnoBiiaHHl «YecHul 3momiity,
3mificHeHi €d¢imoBuM, aBa BOuBCcTBa B ToBicTi «Herouka HesBaHoBa», 1Bi
KpUMIHAJIbHI  icTopli B poMmani «llpuHmxeHi 1 oOpaxken». Ilpu 1mpomy
CIIOCTEPITAETHCS TEHEHITIS 10 BUTICHEHHS O(DIMIIHOTO Cy1y Ha mepuQepiro CIOKETy
1 3MIIIEHHS aKIEHTy HAa BHYTPIIIHIA Cyl — CyI COBICTI JroAMHU. Buiesragana
TeHJeHIis popMyeThcsi B TBopax «Hertouka HezpanoBay, «bimni moamy, «Xazsiikay,
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«[Ipunmxkeni 1 oOpaxeHi». Hamaraiouuchb NPOHMKHYTH B TAEMHHII MOTHBAIl

3JI0YMHY, TUCbMEHHUK OCMHUCIIOE <OKUTTSI IyII» HA YOTUPHOX PIBHSX:

® [I1JICBIIOMi, JECTPYKTUBHI IMITYJIbCH;

® apXCTHII MTOBEIIHKOBOT MOJIENI;

® CK3UCTEHIlIS IHIUBIA, 10 3aJIMIIAETHLCS HaoAuHIII 3 borom i caMum co0010;

e cColliaJbHa CaMOCBIIOMICTh OCOOMCTOCTI, IO MPOSBISETHCS B HACHITyBaHHI
COITIaJIbHUX CTEPEOTHIIIB IMOBEIIHKH.

Y dinocodepko-paBoBiit  koHreniii ®. M. JlocTtoeBchkoro mpobiema
3JI0YMHY 1 TIOKapaHHsS PO3KPUBAETHCS B COLIATBHOMY, €TUYHOMY, MCUXOJIOTIHHOMY
KOHTEKCTaX. 3aliMarouu CBOIO HETIOBTOPHY MO3UILII0 BITHOCHO KYJIBTYPHOI, MPaBOBOi
cBigoMocTi ocobucrocti, ®. M. J[OCTOEBCHKMII CTaBUTh 1 OPHUTIHAIBHO BHPIIIYE
aKTyalbHl TpaBOBI MpoOJeMH: TOPOYHOI opradizamii o@imiiHOT FOCTHIIIT,
xabapHHULITBA, CYJOBHX MOMWIOK, BIJICYTHOCTI MPE3YyMIILIi HEBUHHOCTI, MPAKTUKH
noHociB. [Ipu 11bOMy MHUCEMEHHUK PO3IIIAJAE SK OJHY 3 TOJIOBHUX MPOOIEM MpaBo
JIOJMHU Ha CyJ| IHIIOr0, 3aTBEP/LKYIOUH NpiopuTeT Buioro 6oxoro cyny. Y paHHii
TBOpUOCTI @. M. JI0CTOEBCHKOTO MPOCTEKYETHCS XYAOKHS HalllOHAJbHA KOHLEIILIIS
MpaBa, 10 CIUPAETHCA HA MUIACT OlorpadiuyHUX HKEPEIL.

[Mutanua mpaBa posrasHyTi @. M. JIOCTOEBCHKMM B aHTPOMOJOTIYHOMY
KOHTEKCTI, BIH IEPETBOPEHUI HA MUTAHHS PO JIOJACBKY CYTHICTb. Y KPUTHUHUX
CUTYaIlisIX TMPOSIBISIETHCS MOPAJIbHUM IMOTEHIIa 0COOMCTOCTI Horo repoiB. Tomy,
KPUTHKYIOYM YNHOBHUIBKO-TIPABOBY CUCTEMY, IMCbMEHHUK BUBOAMUTH MEPCOHAXKIB 3
IIPABOBOT'O IMMPOCTOPY 3aKOHY B c(epy MOUIYKY 1 Haj0aHHS AYXOBHHUX LIIHHOCTEH,
CTAaBJIIYM €BAHIEJIbCbKI ICTUHM BHILE 32 ABTOPUTET KAHOHIYHOTO IpaBa. 3aMICTh
MPaBO3aXMCHOTO TMPOIECY BIH MPOMOHYE MOpAJIbHE CHIJACTBO, KOJM HAOIUHII
3aJIMIIAIOTHCS 3J0YMHENb 1 oro xepTBa. @. M. JlocTOEBChKHI MOCTIMHO, 1 B paHHIMH,
1 B MI3HIM TBOPYOCTI, CTABUTh MPOOJIEMY CIIBBIIHOIICHHS FOPUINYHOI 1 MOPaJIbHOI
BIJIIIOBIIAJILHOCTI. B OHTOJIOT1] bu1ocodchbKO-TIPaBOBOI KOHIIEIT
®. M. JIoCcTOEBCHKOTO B IIEHTP1 yBaru — cy0'eKTUBHA CTOPOHA 3JI0YHMHY, OCOOUCTICTh
MPaBOIMOPYIIHAKA 1 TOM'AKIIyBaibHI 00cTtaBuHU. [IpaBOBI OO0OB'SI3KM TpOMajsH
3aMiHIOIOTHCSI MOPAJIBHUMHU CTOCYHKAaMH y yCl XpUCTUSHCHKO1 TIPABOCIABHOI €THKH.
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BUCHOBKMU 3 TEMMU:

OCHOBOMNOJIOKEHHSIM OHTOJIOT1{ ¢inocodcbrro-mpaBoBOi KOHIEMIIiT
@. M. JlocTo€BCHKOTO ABIAETHCS MOYBEHUMYECTBO. D. M. JlOCTOEBCHKHMM CTBOpUB
OpUTIHAIBHY caMOOyTHIO (HUTOCOPCHKO-TIPABOBY KOHIICTIIIIIO, III0 BPAXOBY€E TPATHUIIIT
JIHIIE TIPHPOJHOTO HpaBa. Moro ¢inocodchko-IpaBoBa KOHIICIIIIS y CBO{i OHTOJOTII
MPUITYCKaE, TO-TIepIiie, IEPBUHHY PIBHICTB JIIOJIEH, TO-IpYTe, MPaBO, 1110 3aTBEPIKYE
IOPUHLIAIIA COBICHOTO CyAy. Y OCHOBI OHTOJOTIi TpaBoBOi KoHuenuii @D. M.
JIOCTO€EBCHKOTO JI€KaTh MPABOCIABHI €TUYHI HOPMH, IO 3aMilIalOTh IOPUIUYHI
kareropii. [lo3a JOHOM mpaBOCIIaBHOI KyJbTYpH MPAaBO HE OTPUMYE TyXOBHOIO
BUIPABJIaHHA. Y 1bOMY TIOJIATAa€ HAIllOHAJbHA CAMOOYTHICTh ICTMHHO HApOJHHUX
Hayvaja mpasa, Bigoutux @. M. JloctoeBchkuM B Horo (dinocodchko-mpaBoBiit
KOHIIETIIIi.
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TEMANT.

ICTOPUYHA, HOPMATHUBICTCbBKA, COLIOJIOI'TYHA,
IICUXOJIOI'TYHA TEOPII ITPABA (ITPABOBA OHTOJIOI'TA,
AKCIOJIOI'TA, AHTPOITIOJIOT'TA, THOCEOJIOI'TA)

IVIAH JEKIII:

1. dinocodcbko-npaBoBa KOHIIETIL{IS ®. K. Casinsl. OHTOJIOT1YHHIA,
aKC10JIOTIYHUHN, aHTPOTIOJIOT1YHHA, THOCEOIOTIYHUI aCTIeKTH

2. HopmatuBicTchka Teopis mpaBa «ducTe BYeHHS mpo mpaso» I. KenbseHna.
OHTOJI0Tis1, aKC10JI0T1s1, aHTPOTMOJIOT1sl, THOCEOJIOT1s

3. CorwlionoriyHui HampsiM Teopli IpaBa — ajdbTEpHATHBA HOPMATHUBICTCHKOT
Teopii mpaBa. OHTOJIOT1S, aKC10JIOT1s, aHTPOIOJIOT1S, THOCEOJIOT1s

4. Tlcuxonoriuna Teopis mpasa JI. M. TleTpauupkoro (OHTOJNOTIS, aKcioJoris,
aHTPOIIOJIOT1s, THOCEOJIOT1s1). OCOOIMBOCTI MOCTKIACUYHOTO MPAaBOPO3yMIHHS

PEKOMEH/IOBAHA JIITEPATYPA:

Ipeamer i 3aBpanus gisocodii npasa

1. baunnin B.A., XKypascekuii B.C., [TanoB M.I. ®@inocodis npasa: Iligpyu. nis
I0pU/. criell. Bui. HaBy. 3akiais. — K.: [n FOpe, 2003. — 472 c.

3. ®inocodis npasa / 3a pen. M.B.Koctuupkoro ta b.®. Umins. — K., 2000. — 336 c.
4. Hunnemiyc P. ®inocodis npasa: [lep. 3 Him. — K.: Tangem, 2000. — 300 c.

5. llIkona B.B. Beryn o dinocodii npasa. — X., 1996. — 223 c.

MeTtopnoJoris ¢ginocodii npaBa

1. bauunia B.A., [TanoB M.I. ®inocodis npasa: [ligpyd. mist Opua. CIell. BHIIUX
HaBu. 3akiajiB ocsitu. — K.: In FOpe, 2002. — 472 c.

3. Kysuenon B.I. ®inocodis mpaa. Ictopis ta cydacHicts: Hasu. moci6. — K.: BJI
Crunoc: I ®omiant, 2003. — 382 c.

4, Pab6inoBuu II.M. Metomomoris  BITYM3HSHOTO  3arajJbHOTECOPETHYHOTO
paBOJEPKaBO3HABCTBA: cy4yacHi TeHaeHii // bron. M-Ba tocturii Ykpainu. — 2003,
—Ne 1.

5. Makcumog C. [Ipupoano-npaBoBe muciieHHs // BicHuk AkaaemMii mpaBOBUX HayK
Vkpainu. — 2001. — Ne 4 (27).

6. O6oporoB 0. M. ®inocodia npasa i meTononoris wpucnpyaeniii // [Ipodaemu
dinocodii npara. — K.; Uepnirmi: Pyra, 2003. — T. L.

®dinocodcbko-npaBoBi BUeHHs B 3axiaHiil €Bpomni

1. Cxupb6exk I'., I'mnpe H. Uctopus dumocodum: Yued. mocodbue /it CTyI. BBICII.
yue0. 3aBeaenuii: [lep. ¢ anrn. B.M.Ky3nenosa; [lox pen. C.b.Kpemmckoro. — M.:
BJIAZIOC, 2000. — C. 284-307, 344-355, 392-417.
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2. @unocodus mpaBa. Xpecromaris: Yued. mocod. / Ilox pen. H.W.Ilanosa //
Cocrt.:H.N.ITanoB, B.A.baunnun, A.J[ Cesatoukuii. — K.: n FOpe, 2002. — 692 c.

3. H3bobans O.I1., Taiipamyk K.B. ®inocodcrko-mpaBoBi acmeKkTH TBOPYOCTI
Hikkono Makiasemi // [IpaBo 1 6e3neka. — 2006. — T. 5. — Ne 4. — C. 15-109.

4. JI3p06ans O.I1., PasmeraeBa 10.C. IlpobGiema iHAMBIIyadbHOI Ta KOJEKTHBHOI
oesneku y TBopuocti Tomaca ['060ca ta IMmanyina Kanra (dinocodcbko-mipaBoBuit
acnekt) // [Ipobnemu dinocodii npasa. — K.-Uepnisui: Pyra, 2005. — T. III. — Ne 1-2.
—C. 368-373.

5. Jlokk JIk. /IBa TpakTaTta o npaBieHuu: Ku. Bropas: B 3 1. — M.: Mebicis, 1998. — T.
3.— 668 c.

6. Kocrenko O. b. Po3ymiHHS B3a€MO3B’SI3Ky JepKaBH 1 TPOMAISIHCHKOTO
cycrninascTBa [.B.®. ['erenem (dhpankdyprebkuii nepion TBopuocTi) // Bicauk. FOpu.
Hayku. — K.: KuiB. nepxaBauii yH-T iMm. T. I'. llleBuenka, 1998. — Bun. 35. — C. 23—
27.204

7. Kpasuenko FO. ®. Ines npasa y I'.I'erens // Bicuuk HarioHanbHOTO yHIBEPCUTETY
BHYTpilHIX cripaB. — X.: Han. YH-T BHyTp. cipas, 2001. — Bun. 16. — C. 107-113.

8. Kant U. Tpakrate! u nuchma. — M.: Hayka, 1980. — 709 c.

9. I'vode O. Po3ym 1 npaBo. Cki1a/ioBi IHTEPKYIBTYPHOTO MPAaBOBOTO quckypcy: Ilep.
3 HiM. JI.A. CutHuuenko, M.JI. Kynraeoi. — K.: AnsTepnpec, 2003. — 264 c.

10. Kenbzen I'. Yucrte npaBosznaBctBo: Ilep. 3 Him. O. MokpoBoabscbkoro. — K.:
FOniBepc, 2004. — 496 c.

11. PanOpyx I'. JTronuna B npasi // IIpodaemu ¢inocodii npasa. — K.-Uepnisii, 2004.
- T.2.-C. 71-82.

12. Ponc Jx. Teopis cnpaBemmmBocti: Ilep. 3 anrn. O. MokpoBoascekoro. — K.:
Bun-so Conowmii ITaBnunuko «OcHoBHMY, 2001. — 822 c.

IIpaBoBa OHTOJIOTiSI: MPUPO/JA | CTPYKTYPA NMpaBa

1.baunnin 1. B.A., Xypascekuii B.C., [Tanos M.1. ®inocodis npasa: [linpyunuk. —
K.: In FOpe, 2003. — 472 c.

2. Konp K.K. ®unocodus u commonorus npasa. — K.: KOpunkom Untep, 2000. — 480
C.

3. Makcumon C.H. TIpaBoBasi peaibHOCTh: OMBIT (PHUITIOCOPCKOTO OCMBICTIECHUS:
Monorpadus. — X.: [Ipaso, 2002. — 328 c.

4. Peunnikuii B.B. CumBonundeckasi peaibHOCTh U nipaBo: Monorpadwus. — JI.: BHTJI-
Kmaccuka, 2007. — 732 c.

5. Hunmneniyc P. ®inocodis mpasa: Ilep. 3 Him. — K.: Tannem, 2000. — 300 c.

6. FOmuk O.1. Nany3i Ta IHCTUTYTH NPaBOBOi cucTeMu (MipH 1 peabHICTD):
Kputnunuit napuc. — K.: Opisau, 2002. — 110 c.

IIpaBoBa aHTPOMOJIOTisA: TYMAHICTUYHA NPUPO/A MPAaBa

1. bprorrep B. OO6pa3 mogunu y konmemnmii npas moauau // [Ipo6i. dimocodii
npaBa.— K.; Uepnisii, 2003. — T. L.

2. T'ynuma JI.A. JlronmHOpPO3yMiHHSA Yy TIpaBOBIM HayIl (0 XapaKTePUCTHKU
Cy4acHOTO MOHATTEBOTO anapary) // [Ipo6nemu dinocodii mpasa. — 2005. — T. 3. — Ne
1-2. 205
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3. I'vode O. Posym 1 npaBo. CkiaioBi iIHTEPKYIBTYPHOTO MPaBOBOTO AucKypcy: Ilep.
3 HiM. JI.A. CutHuuenko, M.JI. KynrtaeBoi. — K.: AnsTepnpec, 2003. — 264 c.

4, MakcumoB C. [HCTUTYT MpaB JIOJWHUA B CydacHOMY CBiTi: (piocodchko-mpaBoBi
acniektu // BicHuk Akazaemii npaBoBux Hayk Ykpainu. — 2000. — Ne3 (22).

5. MakcumoB C. Cy6’ekT npaBa y ¢110copcbKO-aHTPOIOJIOTTYHOMY BUMIpi // BicHuk
Axkaznemii npaBoBux Hayk Ykpainu. — 2000. — Ne4 (23).

YHiBepcaJibHe i KyJIbTYPHO-0Cc00/1MBe Y HIHHICHOMY BUMIipi npaBa

1. I'pomreButii ¥O. Ponb npodeciitHoi mpaBocBiIOMOCTI Cy a1 Y pOpMyBaHHI pillIeHHS
CyIy: KpHMIiHAIBHO-TIpOTIeCYyanbHUN acmnekT // BicHuk Axamemii mpaBOBUX HayK
Yxpainu. — 2005. — Ne3 (42). — C.168-180.

2. Kamunoscekmii 1O.IO. B3aemooOymoBieHICTh mi0epaTuBHOI KyIbTYpH Ta
TPOMAaSTHCHKOT MPaBOCBIIOMOCTI B MpoIEecl po30yJ0BH YKpaiHCBbKOI jaepkaBu //
[IpoGnemMu pO3BUTKY CyCHUIbCTBA: CUCTEMHUHN MiaXiA: MaTep. MiXKBY3. HayK. KOH(.
(M. XapkiB, 12 13 kBiT. 2006 p.). — X.: Haw. ropun. akan. Ykpainu,2006. — C.23-27.
3. Makcumon C.U. IIpaBoco3znanue: ¢puaocodcko-npaBoBoe 0OCMbICIeHUE //
[TpoGnemu 3akonnocti. Bum. 52. — X.: Har. ropun. akan. Ykpainu,2002. — C.148-
155.

4. Menpunuyk O.C. [.O.InwiH mpo akciomu nmpaBocBiioMocTi // Bicauk Opechkoro
1HCcTUTYTY BHYTpilHIX cripaB. — 2001. — Ne 1. — C. 44-47.

5. Oniiinnuyk P. [IpoGnemu ¢popMyBaHHSI MPaBOBOi CBIJIOMOCTI Ta MPaBOBO1
KyJIbTYpPH B yKpaiHChKOMY cycmisibeTBi // FOpua. sxxypran. — 2006. — Ne 2. — C. 58-60.
6. [TomsikoBa O.M. IIpaBoBa Ky/IbTypa 1 MPpaBOCBIAOMICTh SIK 3ac00M cTabimi3arlii
NOJIITUYHOTO pexxkumy // Jlepkapa 1 mpaBo. FOpuauusi 1 noxituuni Hayku.— K.: TH-T
nepkaeu 1 mpaBa HAH VYkpainu,2005. — Bumn.29.— C.34-39.

7. Tonpika FO.H. KOHCTUTYLIHOHHBIE OCHOBBI (POPMUPOBAHUS TPABOBOU KYJIBTYpPbI. —
X.:Paitnep, 2001. — 160 c.

IncTurynionanbHuii BUMip npasa. @inocodcbKi npodsaemMu npasa i Bjaam y
MOCTTOTAJIITAPHOMY CyCHLIbCTBI

1. KoHCTUTY1IHO-TIPAaBOBI 3acaay CTAHOBJIEHHS YKpaiHChKOI nep:kaBHOCTI / B.S.
Tamiit, FO.M. Tomuka, O.I'. lanmnpsH Ta iH.; 3a pen. akag. HAH Vkpaiau B.4.
Tamis, akan. AllpH Ykpainu FO.M. Tonuku. — X.: [Ipaso, 2003. — 328 c.

2. Ilpobnemu mpaBa 1 BJIaAM B YMOBaxX MOCTTOTAIITApHUX TpaHChHOpMaIIiii:
MDKIUCHUIUTiHapHui  aHani3: Mosorpadis / M.I. ITlanos, O.I'. Jdanunesan, C.I.
MakcumoB Ta iH; 3a 3ar. pex. akaa. AllpH VYkpainu M.I. Ilanosa, mpod. O.T.
Hanunbsana. — X.: [IpaBo, 2004. — 360 c.
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META JIEKIIII:

Poskput  ocobnuBocti  (inocoderko-mpaBoBoi  koHueniii  ®. K. CaBinbi
(OHTOJIOTIYHHH, aKC10JOTTYHHM, aHTPOTIOIOTYHHM, THOCCOIOTIYHHIA aCIIEKTH ).
Po3kputi 0coOIMBOCTI HOPMATUBICTCHKOI TEOpPil MpaBa «YUCTOTO BYCHHS IPO
npaBo» I'. Kenp3eHa (OHTOIOTI10, aKCI0JIOT110, aHTPOIIOJIOT110, THOCEOJIOTIIO).
Po3kputi 0cOOIMBOCTI COIIOIOTIYHOTO HAMpsIMy Teopli mpaBa — aJbTEPHATHBH
HOPMATHBICTCHKOT Teopii mpaBa (OHTOJIOTIIO, aKCIOJOri0, aHTPOIOJIOTIIO,
THOCEOJIOTI10).

Po3kputi ocoGnuBocTi mcuxonoriunoi Teopii mpasa JI. M. ITeTpaxkuipkoro
(oHTONOTItO,  aKCIOJOTiI0,  AHTPOMOJIOTiIO,  THoceonorito).  OcobmuBocCTI
MMOCTKJIACUYHOTO MPABOPO3YyMIHHS
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BCTYII

Omnum 13 (dinocodcerko-mpaBoBux HampsMiB XIX cromitrs B €Bponi Oyna
ICTOpUYHA IIIKOJIa TpaBa — chenu@iyHa CKJIaJloBa OCHOBOIIOJIOXKEHb IOPUIUYHOI
Teopii, 1110 BUHKKIIA B HiMeUurHI 3 ICTOPUYHOT0 HAIIPsAMY B ITPaBOBii HaYIII.

ITosiBi  icTopuyHOi  IIKOJAW TpaBa  nepeayBaau  ¢igocodceki  iael
I'. B. Jleitoauns 1 1. JI. MonTeck’e, a B Taly3l HOPUAWYHOI HAyKH — ifel
['eTTUHTeHCHKOI IOPUAMYHOI IIKOMW. Big3HAa4MMO TakoXX CHIB3BYYUs JCSIKUX
MOJIO)KEHb  ICTOPUYHOI INKOJM TMpaBa 3 17€sIMH HIMEIBKOTO POMAaHTU3MY
®. B. 1. lemninra i HiMenpkoi knackaHoi pinocodii I'. B. ®. Terens.

[cropuuna mkona npasa chopmyBanacs B kinii X VIII — mouarky XIX ctomiTs.
[i npencrasuukamu 6ymu: I'. T'yro, K. @. Casinbi, I'. ITyxTa.

VY 1790 — 1798 pp. rertunrercekuid opuct I'ycraB I'yro ony0siKyBaB HU3KY
cTaTeil, B SKHUX BHCIOBMB CYMHIB Yy IMPaBOMIPHOCTI palliOHATI3My HPUPOIHO-
MPaBOBOI IOKTPUHU, 3BUHYBATHUBIIIU ii B JJOTMaTU3M1 Ta BIAIPBAHOCTI BiJl PEAIbHOTO
xuTTs. Hanmani mocnigoBauku I'. I'yro — npodecopu bepraiHCBKOTO YHIBEPCHUTETY,
Opinpix Kapn Casinbi Ta ['eopr @piapix [lyxta — po3BUHYIM 1 CHCTEMAaTU3yBaJIU
171€1 CBOTO CITIBBITUYM3HMKA, 10 B 3aBepUICHIN (HOpMI 3'IBUIIUCS K ICTOpUYHA IIKOJIA
npapa. Ii mpeacTaBHUKY CTBEpIKyBaJIH, IO iCTUHHUM JKEPEJIOM IIpaBa € He PO3yM
abo BOJIA OKpeMHX OCI0, a HapOJHUM ayX, 1 1LI€ BIIHOCHWIOCS, IMEpeayciM, a0
MPUBATHOT'O IIpaBa, HOPMHU SIKOTO HAPOJKYIOTHCS B HAPOJHIN CB1IOMOCTI, IPOXOISATh
JIOBTUW TUIAX CTAHOBJICHHS, MPOSIBISIOYHCS CIOYATKy Yy 3BHYai, a MOTIM BXKE B
3aKOHO/IaBCTBI.

I'T'yro — oauH 13 BUIOATHUX MPEACTABHUKIB [ E€TTUHIEHCHKOI IIKOJIH,
POJIOHAYANBHUK 17eH, 10 CKJIATX TEOPETHYHY MPOrpaMy iICTOPUYHOI IIKOJIM IpaBa.
[Ipote ii Ge3nocepenaHiMu TBOpUAMH € HiMelbki topuctu Dpinpix Kapn Casinbi
(1779 — 1861) i I'eopr ®pinpix ITyxTa (1798 — 1846), ockinbku came ix poOOTH 1
BU3HAYMIIA SIKICHY CBOEPIIHICTD II€l IOPUAMYHOI TEOpil SIK aHTUTE3U JOKTPUHU
IPUPOJIHOTO MpaBa.

Bigznaunmo, 1m0 TeopeTHUHE OOIPYHTYBAaHHS I1CTOPUYHOI MIKOJIM OyIo
chopmynroBano @. K. Capinbi B 1814 pori B #oro mamdueri «lIpo moxmmkanHs
HAIIOTO 4Yacy B Tally3l 3aKOHOJABCTBAa Ta IOPUCHpYACHIN». Bka3zanmii Tpaktar
cupsimoBanuit ipotu 6porrypu A. @. 0. Ti6o «IIpo HeoOXiIHICTh OAHOTO CIIBHOTO
uuBUIbHOrO mpaBa ana [epmanii». A. @. }O. Ti6o 3 mo3uiiii OpUpoOAHO-TIPABOBOL
JOKTPUHU BUCTYNHB 32 MOBHY BIJIMIHY CHUCTEMH IUBUIBHOTO 3aKOHOJABCTBA, IIO
icHyBaia y Tod uac B ['epmanii, 6auauum B Hii JuIIe pe3ysibTar Oe3pO3CyIHOT
3aMKHYTOCTI Ta 0€3p03Cy/THOTO CBaBLILIA.
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1. PIJIOCOP®CHKO-IIPABOBA KOHLIEIIIS @. K. CABIHBI.
OHTOJIOTTYHUI, AKCIOJIOTTYHUM, AHTPOIIOJIOTTYHUH,
THOCEOJIOTTYHUM ACIIEKTH

®. K. CaBinpi BHKJIaB CBOi morjsiad Ha (igocodcrki mpobiemMu MpaBoOBOi
HayKM TOJIOBHMM 4YHMHOM Yy TpboxX TBopax: «[loknukaHHs Hamoro wvacy J0
3aKOHO/IaBCTBAa 1 HAyKH IpaBa», «OOOB'SI3KOBE MpaBo» 1 B MEPUIOMY TOMI CBOEI
dbyHnamenTanbHO1 npaili «CuctemMa HUHIITHBOTO PUMCBHKOTO MPaBay.

Po3kpuBa4Yu OHTOJIOTIYHHI 1 AaKCiOJIOriYHMHA acleKTH TBOPYOCTi
@. K. CaBinbi, BKakeM0 Ha Te, 1IN0, AOCTIIKYHYH MPOOIeMYy IOXOIKEHHS
npaBa Kpi3b Npu3My 3BHYAIB, fAKi (OPMYHWTHCA B €THOCI, Tpaguuii, IO
CKJIAIAIThCSA, HiMebKUI MUCINTENb PO3IJIsiAaB NMPaBo SIK iCTOpUYHE SIBHILE.
[IpaBo, B TpakTyBanH1 ®. K. CaBiHbi, SIK 1 MOBa, HE BCTAHOBIIIOETHCA JOTOBOPOM, HE
BBOJMUTHCS 32 YHMEIOCh BKA31BKOIO, a BUHMKAE 13 3POCTAHHAM HAPOJIHOTO AYXY 1
PO3BHUBAETHCSI TIOCTYINOBO, CTHUXIMHO. Ha migTBepmkeHHs cBoiX (iurocodpcrko-
npaBoBux yctaHoBok @. K. CaBiHbi po3kpuBae 3MicT moHATh «Hapomuuit myx»,
«HapoJHa MPaBOCBIIOMICTb». TOMy BaxJIMBO BU3HAYUTH, sIKUM 4MHOM @. K. CaBiHbi
TPAKTY€ MOHSTTS «Hapoa». « ko Mu Binokpemumo, — nuiie @. K. CaBinbi, — npaBo
BIJl YCAKOIO OCOOJIMBOTO 3MICTY, TO OTPUMA€EMO, K CHUIBHY CYTh BCSKOIO IIpaBa,
HOPMYBaHHS IIE€BHUM YMHOM CIIUIBHOTO KUTTS Oaratbox. MokHa O 1 oOMexurtucs
TakKUM aOCTpakTHUM TMOHATTSAM BEJIUKOI KUIBKOCTI. AJie BHUIAJKOBUN arperar
HEBU3HAUCHOI Oe3miuil JIIoJiell € ysIBICHHS JOBUIbHE, 1030aBlieHE OYIb-IKO1
peanbHOCTI. A sAkOM 1 AilicHo OyB Takuil arperaT, TO BiH OyB OM He3JaTHUH,
3BUYANHO, 311MCHIOBAaTH MpaBo. HacnpaBal k CKpi3b, [€ JIIOAW KUBYTh Pa3oM, MU
0aurMMo, 110 BOHM YTBOPIOIOTh OJIHE JYXOBHE IIiJI€, 1 Il €JHICTh iX MPOSBISETHCSA 1
3MIIHIOETBCA Y BXKUBAaHHI OJHIET, CHIJIbHOI MOBU. Y Il €IHOCTI JYXOBHIH 1
KOPEHUTBHCS MPaBo, Tak, sIK B CHIJIBHOMY HapOJHOMY JyCl BUIAE€ThCS CHUIIA, 37aTHA
3aJI0BOJIHUTH MOTPEOU y BPETYIIOBAHHI CYMICHOTO JKHUTTS JIIOJIeH. AJie, TOBOPSYH
PO HApOJ SK MPO Iiijie, MU TTOBUHHI MaTH HA yBa3l HE OJIHHMX JIMIIIC HASBHUX YJICHIB
HOTO: JTyXOBHa €HICTh MOEIHYE TAKOXK 1 MOKOJIIHHS, IO 3MIHIOIOTH OJHE OJHOTO,
CBOTOJICHHS 3 MUHyIUM. I[IpaBo 30epira€rbCs B HapOAl CHIIOK BiJJaHHS, IO
oOyMOBJICHA HE panTOBOIO, a IIJIKOM IIOCTYIOBOIO, HEIMOMITHOK 3MIHOIO
TOKOIiHBY 2,

Hinxoasaum 3 mo3uuii MpaBoOBOI OHTOJIOTI, IHTEPIPETYEMO Y TBOPUYOCTI
®. K. CaBiHbi MOJNOKEHHS MPO TE, 10 HAPOJHUM AyX PO3BUBAETHCS MUMOBOII. BiH €
MPUCYTHIM 1 MPOSIBISIETHCA B MOBEIIHII YCIX YIEHIB KOHKPETHOro Hapoay. Tomy
HApOJHUN TyX TPUBOAUTH A0 (GOPMYBAHHS OIHIET 1 TIET K MPABOCBIIOMOCTI Y LIOT'O
Hapoay. XapakTep HapoAHOro MOOyTy OOYMOBIIIOE MPaBO, AK€ HE 3HAE HI MUTI
3acTOr0. SIK 1 yCl acleKTH HapOJHOTO KUTTS, BOHO MepedyBae B MOCTIMHOMY pyci Ta
PO3BUTKY, IO MIIKOPAETHCS 3aKOHY BHYTPIIIHBOT HEOOX1THOCTI.

18 savigny F. C. System des heutigen Romischen Rechts. Erster Band / F. C.von Savigny. — Berlin: bei Veit und
Comp., 1840. — 429S. s.53-54. Ilutyersca no @. K. Cainpi. OboB's13koBe mpaso. / Casinbi ®@. K. nmepeknan 3
HiMenpkoi B. ®@ykca i H. Manapo. — MockBa: [pykapus O. B. Kynpssuesoi, Codilicbka HabepexHa. BynuHok
Korenpuukxosoi Ne2. 1876. — 614c. c.16
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Higxoasiuu 3 mo3uuii NMpaBoBOI aKcioJIoOrii, i3 CKa3aHOT0 MOYKHA 3POOUTH
BHCHOBOK IPO Te, [0 MPABO YAOCKOHAJIETHCS Pa3oM 3 PO3BUTKOM HAPOIHOIO
AyXy. Alle B CYCHUIbCTBI BHYTPIIIHIA PO3BUTOK IIpaBa YCKJIATHIOETBCA 1 THUM
yTpyaHse Horo BuBYeHHs. [IpaBo BHTIKae 13 CHUTBHOI CBIJIOMOCTI Hapomy.
Hanpuknan, y puMcbkoMy TpaBi MOXHa OOl YSIBUTH OCHOBHI Haydajia CIMEMHOTO
mpaBa, BJIACHOCTI Ta IHIIMUX (OpPM IIpaBa, IO 3HAXOMATHCSA B CIUIbHINA HapOJIHIM
CBIJIOMOCTI. AJIe HEMOXJIMBO CTBEpP/DKYBAaTHU T€ JK BIJIHOCHO YCi€El MacH
JETATI30BaHOTO MaTtepiainy, mo npeactasiseTses B [lannekrax. Ile mpu3BoauTh 10
JYMKH TpO T€, MO 13 PO3BUTKOM KYyJIbTYypH PI3HI aCHEKTH HAPOAHOTO >KUTTS
BIJUTIISIIOTHCST OJTMH BiJl OAHOTO, 1 T€, IO paHillie BUKOHYBAJIOCS CHiIHHO, POOUTHCS
(bYHKIIIEIO pI3HUX KJIACiB.

OpHuM 13 TaKUX BIJOCOOJIEHUX KIJIACIB € IOPUCTH, AISUTbHICTD SKUX Y CTaBJICHHI
JI0 TIpaBa 3aMiHIO€ OE3MOCEePEIHBO KOJIUIIHIO JiSTIbHICTh YChOTO HAPOAY. 3 TOTO Yacy
ICHYBaHHS TpaBa CTa€ CKIAJHINIE, OCKIJIBKM BOHO OTPUMYE MOJABIAHE >KUTTS, IO-
nepiie, SK 4YaCTUHA CIUIBHOTO HapOJHOTO KUTTA, MO-Ipyre, sik 0coOJiMBa HaykKa B
pyKax IOpHUCTIB. 3B'I30K MpaBa 13 CIUJILHUM HapOJIHUM XUTTSAM MOKHA Ha3BaTHU HOTO
MOJIITUYHUM €JIEMEHTOM, HOTO BiJIOCOOJIEHE ICHYBaHHS B pyKax IOPUCTIB —
TEXHIYHUM €JIEMEHTOM. Y Pi3HI €MOXH HapOJHOTO >KUTTSA CIIBBIAHOLIECHHS ITUX
€JIEMEHTIB pi3HE, ajie 3aBXK/IM OOUJIBa BOHU TIEIO YU IHIIOIO MIpOIO OEpyTh y4acTh B
PO3BUTKY IpaBa.

Po3kpuBawyu aHTPOMOJIOTIYHMH I THOCEOJIOTIYHUI ACHEKTH TBOPYOCTI
®. K. CaBiHbi, BKa:KeM0 Ha Te, 1110 NIPABO, HA JYMKY HiMeIbKOI0 MUCJIHUTEJIs1, He
MOske OyTM BCTAHOBJICHE BOJICK) OKpPeMHX 0Ci0, a )KMBE B CIUIbHIA CBIJOMOCTI
Hapomy.

igxoasiuu 3 mo3unii mpaBoBOi aHTpomnoJorii, Bkaxemo, O. K. CaBinbi
JIOBOJIMB, 110 TMO3WTHBHE IMPABO 30BCIM HE € JIOBIILHE BCTAHOBJICHHS JIOACH a0o
MITYYHUM BHUHAxXO0JIOM 3aKOHOJaBlid. [lo3uTWBHE T™paBo CKIaga€ HEOOXIIHUN
pe3yJbTaT TMOCTYIOBOTO TPOIECY ICTOPHUYHOTO PO3BUTKY BCHOTO €THOCY. IIpaBo
KO)KHOTO HApoOJy € ICTOPUYHO HEOOXITHUM BHpPa3OoM HOTro0 CaMOCBITOMOCTI,
HApOJIHOTO AYXYy Ha TOMY a00 1HIIIOMY CTYII€HI HOTO PO3BUTKY.

Iigxoasiuu 3 mo3uMLii NPaBOBOI THOCEOJIOTil, BKa)XKeMO 4YHWTauYeBi,
®. K. CaBinbi J10BOAMB, 10 3aBJAHHSA MNPaBUTEJIB MOJSArac B Mi3HAHHI |
BHU3HAHHI NpaBa, sike iCHye He3as1e:kHO Bij HuX. [IpaBo, 110 XKKUBE B HAPO/II — €MHA
po3ymMHa mnoOyaoBa. He mi3Haroum #Oro, a CTaBiAs4d Ha MICIle IIpaBa, IO
PO3BUBAETHCS Pa30M 13 HAPOJHUM JyXOM, CBOE CBABULISA, MpPaBUTENl MOCTYIMAKOTh
yCcymeped CBOEMY TOKIWKAHHIO. TakuM YHHOM, 3aKOHOJABEIlb MOJXKE JIUIIC
Mi3HaBaTH, a MOTIM (GopMyItOBaTH 1 (IKCYBaTH HApPOJHY IPABOBY CBIIOMICTh, & HE
TBOpUTHU NpaBo. OJHAK HABITH JJIs ILOTO HEOOXIJIHE JIeTaJIbHE 1 TIMOOKE BUBUCHHS
ictopii npasa. Ane, Ha nymky @. K. CaBiHbi, 10ro Cy4aCHUKH FOPUCTU HEAOCTATHHO
IIJITOTOBJICH] SIK O BHBYEHHS ICTOpPIi IpaBa, Tak 1 A0 Ii3HAHHS Ta ITOAAIBIIOTO
dbopmyroBaHHS 1 dikcarlii TOro, 1o CTBOPIOE HAPOIHA CBIIOMICTb.

Iigxoasiun 3 mo3uuii mpaBoBOi OHTOJIOTIT 10 ¢inocodcbKO-TPaAaBOBUX
nodynoB @. K. CaBinbi, migkpecjnmmMo, 10 BIPOAOBkK MIBTOPA CTOJITH TOCTPO
00roBOpPIOETHCS MUTAHHA NMPO BIUIMB HA MO0 TBOPYICTH BIIOMHUX MUCJIUTEIB
kiHusg XVIII — nepmoi mosnoBunu XIX CTOJITS.
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VY cneuianpHIM JiTEpaTypi 3 LBOTO MUTAaHHS CHOPMYBAIUCA TPU OCHOBHI
no3umii. Opni yOavanu B koHmeniii @. K. CaBinbi penemniito MOISIAIB
®. B. 1. llemninra, ixmi — asropis XVIII cronirts, nepenycim, . I'. Tepaepa, Tperi
— I'. B. ®. I'erena. Tum He MeHIe, € MIJACTaBU BBakaTH, 110 (i10coPpChKO-TIpaBOBa
kouuerniist @. K. CaBiHbi He 3BOAUTHCS /10 )KOJTHOTO 3 TIEPEpaxoBaHUX BapiaHTIB.

Woro xoumemnmuist 6yiaa o3BydeHa B paHHix pobotax. Ille mocuth eckisue, aie
BXKE€ ITIJIKOM 4iTKe i1 (hOpMYJIFOBaHHS MOKHA BUSBHUTH B cTarTi «l'0oyioca 3a 1 mpoTH
HOBUX IOPUIMYHUX KOJEKCIBY, 10 Buinuia B 1817 pori.

®. K. CaBiHbi KOHKpETH3yE CBOI TyMKH MpO Micie icTopii y ¢inocodcrko-
MpaBOBUX MOOYyMOBax y mojemiili 3 topuctoM A. @. FO. Ti6o. 3okpema, @. K. CaBinbi
JIOKOpSi€ CBOEMY OTIOHEHTOBI B MPUITYIIEHH1, HIOM 1CTOpPisl MOBUHHA OXOMHUTH B3araii
yCl HApOJW Ha 3€MJIi, 1 YTBEPUKYE JOMUIBHICTH BUOIPKOBOTO MIAXOTY 10 3arajibHOi
icTopii nmpaBa. O/1HaK, HaillliKkaBille HeBenrke nonepeaHe 3ayBaxeHHs @. K. CaBinbi.
Ha iioro nymky, A.®.IO.Ti6o BigkpuBae icTOpii MpaBa HOBY HE3BUYAIHY
nepcrnektuBy. Lle emiter Ham3BuyaitHo BaxkiuBuil. ko pis @. K. CaBinbi iHTEpec
70 icTOpii yCiX, a HE OKPEMHUX HapOJiB € YUMOCh HOBUM 1 HE3BHYAHHUM, TO 3
dinocodiero icropii WM. I'. Teprepa, sKkuii BifCTOIOBAB 3HAYYIIICTh YCiX HApOiB Ha
3emTi, BiH a00 He OyB 3HaiioMuii, a00 He BBaXkaB i1 3HAYNMOIO.

Baxnuo sBigmituTi, 1o D. K. CaBiHbi IIKaBUTbCA HE CTUIBKH CaMHMH
YSBJICHHSIMU TPO 1CTOPIIO TMpaBa, CKUIbKK iX METOAOJOTIYHOK OCHOBOIO. BUBUEHHS
ImpaBa yCiX HapoJiB 3alepedyeThCs, MO-TepIie, TOMY, IO BOHO HE MOXe OyTu
ITPYHTOBAHE Ha JKEpesiax uepe3 iX HEMOBHOTY a00 BIJACYTHICTb, O-APYre, TOMY, 1110
paBO YYKMX HAPOMAIB Mae€ JUIsl JOCHIJHUKA BJIACHUX E€THIYHUX MPAaBOBUX MOOYAOB
30BCIM HE OJJHAKOBUH 1HTEpEC.

HeBaxxko 3ayBaxuTh, 1mo nepia 3 HactaHoB @. K. CaBiHbi TOBOPUTH PO TE,
10 MM MO>XEMO TPAIfOBATH JIMIIE 3 TUM, MPO IO Y HAC € EMIIpHUYHUN MaTepia.
Bkazana HacTaHOBa Pi3KO PO3MEKOBYE MOTO 3 MPOEKTOM, 1110 TIPUITYCKAE MOXKITUBICTh
CTIEKYIATHBHOI JeAYKIIii iCTOPHYHOTO TIpoLecy, sKuii 3ampornoHoBanuii M. I'. dixTe
B «OCHOBHHX PHCAX Cy4acHOI SIOXm»

[3 xapakTepHUM MpPEACTAaBHUKOM POMaHTU4YHOI ictopiocodii @. [Ilumiepom
®. K. CaBiHbi KOHIIECNITYaJbHO PO3XOIUTHCS 3 1HIIOTO NyHKTY. [lompm Te, 110
«TOMUCBMEHHI» Yacu He Oynu 3adikcoBani, mis . [llunnepa ne abcomOTHO HE
O3HAYae, 10 BOHW HE MiJIAraloTh OCMHCICHHIO ICTOPUKA, SIKHW B JIAHOMY BUIIAJKY
MOBUHEH 3BEpTaTUCA 10 (PUIOJIOTIYHOrO 1HCTPYMEHTAPII0, OCKIIBKU JIKEPESIO BCAKOI
icTopli € Tpaauuis, a opraH Tpaaulii € moBa. He3Bakaroun Ha Te, 110 €Kl TE3U
®. K. CaBiHbi MOXHa IHTEPIPETYBAaTH B LIbOMY KJIIOUl, HAITPUKJIA, CIi1BBIAHOILIEHHS
rpaBa 1 MOBHU, a TAKOX MOXJIMBICTh BUSIBJICHHS CTapoJIaBHIX HOPM 3BHYAEBOTO MpaBa
yepe3 BUBUEHHS 3BMYAiB, 1m0 30epernucs, 1 Tpaauiiil. @. K. CaBiHbi y BiacHUX
ICTOPUYHUX JOCIIKEHHSIX, Mepul 3a Bce, «IcTopii pUMCBHKOTO MpaBa B CEPEIHI BIKID)
HE BUKOPHUCTOBYE 1HCprMeHTapH/I Gbimo0T19HOT @00 €THOJIOTTYHOT PEKOHCTPYKIIIi.

Hocurp  cmabo miaxix @. K. Casinbi Y3TOJLKYETHCA 1 3 icTopiocodiero
®. B. 1. Ilemninra. Bukian ocraHHROI € OKpEeMHM JIOCTITHUIIBKUM 3aBIaHHSM,

Y7 ®ixre M. I'. OcHosni pucu cyuacuoi enoxu / M. T'. ®ixte Cou. y 2—x 1. T.2 — Cu6.: Midpin, 1993. — 620c. ¢.360—
617
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I[IKaBUM HE JIMIIEe B KOHTEKCTI IIHOTO JOCIIHKEHHS, TOMY BapTO 3pOOUTH MIESKi
nonepeAaHi 3ayBaxeHHs. @. B. W. llleutinr Hikonu CHElialbHO He 3aiiMaBcs
dbimocodiero icTOpii, TOMY B JKOJHOMY 3 TEKCTIB MM HE MOXKEMO 3HAWTH ii YITKOTO,
TUAAKTAYHOTO BUKJIAAY. Y TOM e yac, y OUIbII-MEHII pO3rOPHYTOMY BUTJISI BOHA
3yCTpI4aeThesl y 0ararbox TEKCTaX, Hampukial, y «CUCTeMl TPaHCUEHIECHTAIbHOTO
meamsMy» «CBITOBHX emoxax» 1, TOJOBHUM YHUHOM, B «ICTOpUKO-KPUTHUYHOMY
BCTym» . TOMy BHYTPIIIHA eBoJItoLis norjsiais @. B. W. llemninra, sixa HEMUHYYE
BimOMBaacs 1 Ha oro icTopiocodii, CTBOPIOE JOTATKOBY MPOOIIEMY.

Y camomy KiHIl TpakTaty «Po3mymu mpo CyTHICTBH JIIOJICBKOiI CBOOOAM Ta
TMOB'A3aHUX 3 Hero mpenmeriBy @. B. M. Ille/ninr po6HTh IiKaBe 3ayBasKEHHS:
«Sxmo mno3z6aButH Ginocodio JIANEKTUYHOTO MPUHIMIY..., TO I IIHCHO HE
3QJTMIITUTLCS HIYOTO 1HIIOTO, SIK IIYKATH OMOPY B iCTOPIil 1 KEPyBATUCS TPATUILIEIO. . .,
O0adayu B HIM JKepesno 1 KepiBHY HUTKY. ToJl HacTaHe yac, Koiau 1 Juist (inocodii
MOYHYThH IIYKAaTH HOPMY 1 OCHOBY B 1CTOpii, MOAIOHO 0 TOTO, SIK KOJHUCH Yy HacC
HaMarajucsi CTBOPUTH TOE3110 Ha OCHOB1 BUBYEHHSI MIOETUYHHUX TBOPIB yCIX HAPO/IIB.
Mu KUBUMO HANOUIBIIY MOIIAHY 0 TTHOOKOAYMHOCTI ICTOPUYHUX JOCTIKEHb. ... |
TUM HE MEHIIIE MU JyMAa€eMO, [0 ICTHHA HaM OJIMXK4Ye 1 110 PIlIeHHS YCIX TmpodieMm,
SK1 BAHUKJIM Y Halll 4ac, CJIiJ IIyKaTH CIIOYaTKy y HaC CaMHX, Ha HAIIOMY BJIACHOMY
IPYHTi, TEpII HK 3BEPTATHCSA A0 HACTIIBKH BimmaneHHX mwkepem» . Y mbomy
BUMNAJAKY, ICTOpUYHE JocaipkeHHs mig D. B. M. Illeutinra — 1e JAOMOMIKHUIM
€JIEMEHT, «IOMIYHUK PO3yMy», HE 3JaTHUM BHUPIIIUTH OpoOJEeMH Ha MaTepiail
CBOTOJICHHS, @ TOMY, Ha HOTO AYMKY, CJiJ] 3Be€pTaTUCS JO MUHYJIOTO.

3 YNEBHEHICTIO MOKHa CTBEPPKYBATH NPO Te€, IIO 1CTOpioco(ChKa MO3UIIISA
®. B. WI. lllexninra  JificHO CyHepeYHTh iCTOPHKO-PETPOCICKTHBHOMY  IIiIXOMY
®. K. Caginbi 10 npo0JsieM CydyacHOi HOMY IOpUCTIPY/ICHIIII.

BkaxeMo unrtaueBi Ha MeropoioriyHy HactaHoBy @. K. CaBiHbi — icTOpHK
MOBUHEH 3BEPTATUCS JIUIIE JO TUX MpoOJieM, Kl € akTyanbHUMU g Himedunnu
HOro yacy.

Cnin Bigpa3y ckazaTu, IO B JIOTIII OOTPYHTYBAHHS OJHOTO 1 TOTO X ITIJAXOIY
BKa3aHI MHCIHTENl 1CTOTHO po3pi3HstoThea. [dymku . llunnepa npucesyeHi
JeriTAMAIIl ICTOPUYHMX JOCHIKeHb. HuMH MokHa HE 3aliMaTHCs, aye SKIIO
3BEpTATHUCS J0 1CTOPii, TO 1€ CIIJ POOUTH BUKJIIOYHO JJISi BUPIIMICHHS CY4YacHHUX
npoGJieM, a He 3 aHTHKBApHOTO iHTepecy. 3a nepexonannam K. I'. dixre, HeoOXimHe
YiTKE YSBJICHHS IIPO CYYACHY €MOXY 1 €MO0XH, 10 NepenyroTh i, 3 0oAHOro 00Ky, 1100
3pO3yMITH, 1110 Y€Ka€ JIOJCTBO B MallOyTHbOMY, a 3 1HIIOrO OOKy, 100 OTpUMATH
OPIEHTHUPHU JIJIs1 MPAKTUYHOI A1sUTBHOCTI, 1110 HaIliJIeHa Ha MailOyTHE HE MEHIIIE, HIK Ha
ceorojienHs. Ha pgymky I'. B. ®@.T'erenss, Mu B3arajii He 3MOXKEMO 3PO3YMITH
CHOTOICHHICTh Y BIJIPMBI BIJl ICTOPUYHOIO MPOIECY, 110 ii 00YyMOBIIIOE, aje TOJOBHE:
«HimeuyurnHa B ii TemepilIHbOMY CTaHI € 3aBEpIIEHHSAM ICTOpIi, 1 Jaji HIY0TO
paJviKaIbHO HOBOTO BiOyTHUCS HE Moken 2, IcTopraHMIT TOPU30HT JTOCIITHHUKOBI
YKOPCTKO 3aJIaHUI BHYTPIITHHOIO JIOT1KOIO CAMOTO ICTOPUYHOTO TPOIIECY.

Y8 [[lemminr @. B. Y. Teopu B2 1./ @. B. M. Ilenninr T. 2 — M.: [lymxa, 1989. — 636¢. ¢.160-374
" lemminr @. B. Y. Teopu 82 1./ ®@. B. 1. Ilenninr T. 2 — M.: [ymxa, 1989. — 636¢. ¢.157-158
20 Terens I'. B. ®. Jlexuii 3 dimocodii ictopii. / T'. B. ®. Terens — Cn6.: Hayka, 2005. — 477¢. ¢.147-148
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Higkpecanmo AJasi YMTA4a, M0 B OHTOJOTIYHOMY KOHTEKCTI MOOyI0BH
disocopcrro-npaBoBoi  koHumenuii  @. K. CaBinbi SBHO PpO3XOAATHLCHA 3
JeriTuManiiHo Mo3uuicrw icropuunux gaocaimxeds @. Hluanepa. s HbOro
HEMA€ HiSIKUX aJIbTePHATHB iCTOPUYHOMY Hi3HaAHHIO npaBa. Habararo BupasHiiie
y @. K. CaBinbi nomiTHUN (PiXTeBCbKUN MadoC MISUIBHOCTI, OCKIIBKHM BiH IPOTIOHYE,
y Tepily 4Yepry, NporpaMmy BHPIIIEHHS NPAaKTUYHUX MpoOJeM, sKI TMOB'sA3aHl 3
HEOOX1THICTIO MOJiepHi3allii mpaBoBoi cuctemu B HimeyunHi. BkaxxeMo uuTadesi, 110
®. K. CaBinbi B3arajii He 3arjisijac B MailOyTHE 1 HE TyMae Mpo T€, SKAM BOHO Ma€
OyTu. ['ereniBcbka T€3a Mpo HEOOXITHICTH PO3IIIAAATH PE3YNbTAT JHIIE B CYKYITHOCTI
13 1sxoM Onu3bkuil icTopuko-perpocnektuBHoMy miaxony @. K. CaBinbi B
OHTOJIOTIYHOMY KOHTEKCTi, ajieé JIJsi HbOTO Cy4YacHE TepMaHChKE IMpaBO HIJAE HE
BHCTYIIAE arlOTEEM TIPABOBOT 1CTOPII.

BusBuMo oHTOJIOTIUHMIA KpuTepi, sikuMm kepyBaBcsa @. K. CaBinbi nms
BU3HAYCHHS BAXJIMBOTO 1 HEBAXJIMBOTO JIJII BUBYEHHS T€pMaHChKOro mnpasa. «Ha mii
MOTJISA], 1CTOpIi MpaBa PI3HUX HAPOJIB HE ciijg Oyno O MpUMHUCYBAaTH OJIHAKOBY
3HauyylicTh. HallBaXXJIMBINIOW € 1 3aJMIIA€TBCA 1CTOPIsl MpaBa, L0 Mae 10 Hac
Oe3nocepesiHe BIJHOUIEHHS, — T€PMAHCBKOTO, PUMCBKOTO 1 KAaHOHIYHOTO IpaBa:
BUXOJSYM 3 IBOTO HEOOX1AHO 3p0O3yMITH, III0 T€PMAHCHKE MPAaBO B HAYKOBOMY CEHCI
B KOJIHOMY pa3i He CIIijJ 0OMEXyBaTHu TUM, sike Ji€ B camiil ['epmanii, asne OUIbIIOIO
MIpOIO OXOIUTIOE BCi TepMaHChKi remMena»'>'. Mierbcst He JHIIE PO BaKITHBICTH
IpaBa TE€PMAHCHKUX HApOJIB, ajieé 1 MPO PUMCHKE, a TaKOX KAHOHIYHE IPaBo.
3ayBaXuMo, 110 sIBHA PIBHO3HAYHICTh IIUX TPHOX Traldy3eld MpaBa TEOPETHYHO HE
nependayae JKOPCTKOI «POMaHICTChbKO1» KoHuemnuii. Jlam BkazaHa gymka HaOyBae
01aTKOB1 KOHHOTaIli: «[IpaBo abCOMIOTHO Yy>KMX HApOJIIB Ma€ JJis1 HAC 30BCIM HE
OJIHAKOBHMH IHTEpPEC, OCKUIbKM CTaH LMUX HapOiB OUIBLIO YW MEHIIOK MIPOIO
CHOPIJHEHUH HAIIOMY, TOMY MPaBO BCIX XPUCTUSHCHKUX €BPONEHCHKUX HAPOMAIB
HErepMaHChKOTO KOpPEHs, HE3BaXKAlOUM Ha CBOE YyXe IOXOJKEHHs, Habarato
OIIDKYe HaM, HDK IPaBO CXigHHMX HapomiB» . V wmiii ¢pasi ®. K. Casiubi 3HOBY
PO3MEKOBYETBCSI 3  1CTOPIOCOPCHKUMH KOHICMINIIMU cBoro dacy. Ilo-mepime,
sragaemo npo M. T'. Tepaepa, 3 sixkum ®. K. CaBinbi He MOB'A3y€e Hi CTAaBJICHHS 0
CX1IHUX HapOJIiB, HI ICTOPUYHUN TOPU3OHT, B AKOMY BiJIOYBa€ThCSI BUKJIA]T 3aTaJIbHOT
icropii. V WM.T.Tepnepa mouarts «ICTOpPHYHI TOPU30OHTH» 3aleXKHTh Bif HOTO
TpPaKTyBaHHs: a00 YTOMIYHOTO — KOJIM MIEThCA NP0 HACTaHHS €pu 3arajbHoi
TYMaHHOCTI, a00 XpUCTUSHCHKOTO — KOJIM MOBA ¥Jie Mpo Apyre MpHUIIecTs Xpucra, a
y ®@. K. CaBiHbi icTOpUYHI TOPU30HTH — i€ cydyacHui ctaH Himewunnu. Ilo-npyre,
®. K. CaBiHbi HE TOBOPUTH MPO TE, L0 IMAaHEHTHA JIOTIKA CaMOro ICTOPUYHOIO
npolecy poOuTh SKICh HApOAW ICTOPUYHUMH, a SKICh Hi, K I€ OIHCaHO Y

12! savigny F. C. System des heutigen Romischen Rechts. Erster Band / F. C. von Savigny. — Berlin: bei Veit und
Comp., 1840. — 429S. s.53-54. Iuryerscs mo ®@. K. Caginpsi. O6oB's13k0Be mpaBo. / Casinpi ®. K. mepeknazn 3
HiMenpkoi B. ®ykca i H. Manapo. — Mocksa: [pykapus O. B. Kynpssuesoi, Codilicbka Habepexna. bymuHOK
Korenpuukosoi Ne2. 1876. — 614c. c.16

122 savigny F. C. System des heutigen Romischen Rechts. Erster Band / F. C.von Savigny. — Berlin: bei Veit und
Comp., 1840. — 429S. s.53-54. Iutyersca no @. K. Casinbi. O6oB's3xoBe mpaso. / Casinbki ®. K. mepeknan 3
HiMenpkoi B. @ykca i H. Manapo. — MockBa: [pykapus O. B. Kynpssuesoi, Codiliceka Habepexna. bynuHox
Korenpuukosoi Ne2. 1876. — 614c. c.17



129

['. B. ®.l'erens. Ictopuk cam Bu3Hayae, SKI HAapOOu BaXKIUBI I PO3YMIHHS
repMaHChKOT0 TpaBa.

BUCHOBKM 3 IIEPIIIOT'O IUTAHHA:

3 mno3umii MpPaBoOBOI OHTOJIOrI, AKCIOJIOrii, AHTPONMOJIOrii, THOCEOJIOTrII,
konuenuiss ®. K. CaBinbi He € MO3UTUBICTCHKOIO, OCKUTBKH JTOCIIIKYBAaHUM aBTOP
HiJle HE MHIIe NpPo MOOYyAOBY OO'€KTUBHOI ICTOPUYHOI KapTHHH IpaBa HApOJIB 1
BUSIBJICHHS HA Il MiJCTaBi X MPaBOBHUX 3BHWYAiB, NJIs1 MOOYIOBH MPABOBUX HOPM.
Hagmaku, iigeThcs mpo Te, 10 caMe 1HTepec JAOCTIIHUKA Ha/lae CBITOBIN 1CTOPIi TOTO
abo 1HIIOTO BWIJISIAY, ajleé MpH I[bOMY IPaBO 3aBXKIU BUCTYMA€ AK JAUHAMIYHUN
€JIEMEHT B ICTOPIl KyJIbTypH HapOJiB.

[IpoTe, MO3UTUBICTCbKA THOCEOJIOTIS 1ICTOpUYHOI mKoau npaBa XIX cromiTrs
dbopmyBanacs He O0e3 yuacti @. K. CaBinbi, y mnepury uyepry, 3aBIsSKH HOro
OPUXUIBHOCTI JIO EMIIPUYHHUX JOCHIJDKEHb 1 KPUTHUKUA JDKEpeNl MPaBOBHX
naM'aTHukiB CepeHboBIyYsi. 3 1HIIOTO OOKYy, HE MOXHa 3a0yBaTh 1 IPO 3B'SI3KU
®. K. CaBinbi 3 MO3UTUBICTCHKOIO opieHTarieo JI. Panke, skuii craHe BUHMTElIEeM
1101 IJIeSTM HIMEIBKUX 1CTOPHKIB.

[TincymoByrouM BCE BUILECKA3aHE, MOKHA 3pOOUTH BUCHOBOK, 1110 B KOHTEKCTI
MIPaBOBOI OHTOJIOTII, aKCIOJOTii, aHTPOIOJOrii, THOCEOJIOTii caMe icTopiocodchka
no3uuis . K. CaBiHbi BUSBISAETHCA ICTOPUYHOIO 1 JIOTIYHOK 3MHYKOK MIX
1CTOP10CO(I€I0 HIMEIBKOIO 11€ali3My Ta MO3UTUBICTCHKUM MiAXOA0M JI0 (hitocodii
npasa.
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2. HOPMATUBICTCBKA TEOPIA ITPABA

«YUCTE BUEHHAI ITPO ITPABO» I'. KEJIB3EHA.
OHTOJIOI'TA, AKCIOJIOI'TA, AHTPOITIOJIOI'TA, THOCEOJIOI'TA

I'anc Kenp3zen (1881 — 1973). Ilepmri poOGOTHM NpHUCBSYEHI icTOpii Ta
npoOiemMaM JiepKaBHOTO MpaBa, 30KpeMa, MoriisjiaM Ha e nutanHs Jlante Aumir’epi.
Y 1918 poui BiH ctaB mpodecopom BineHchkoro yHiBepcuteTy 1 OpaB ydacTb y
po3po01l KOHCTUTYIIIMHMX 3aKOHIB micisBoeHHOI ABcTpii. BumasaB «Kypnan
myOIIYHOTO TPaBay.

[Ticast 12 pokiB po6otu B KonctutyniiHoOMy cyai ABCTpii, TBOpieM sIKoro OyB
BiH caMm, I'. Kenb3en BBakaB 3a kpame nepedpatucs B ['epmaniro, e B 1930 pori
orpuMaB kadenpy B KenbHcbkoMy yHiBepcuteTi. Y 1934 poui BiH omyOJiiKyBaB
kaury «Hucra teopist mpaBa» (Reine Rechtslehre; inmmuii nepexnan — «Yucre BUeHHS
PO MPaBOY»), 1 3 TOTO YaCy BiH MOCTIMHO BBAXKAETHCS OJTHUM 13 MPOBIAHUX (PiocodiB
B TaJIy3i Mpasa.

Yucre BueHHs npo npasBo ['. Kenb3eHa € HEONMO3UTHBICTCHKOIO TEOPIEIO
NO3UTUBHOTO IpaBa. BiH mijjgae KpUTUILl TpagulliiiHe MpaBO3HABCTBO, L0 CKJIATOCS B
XIX — XX cTodITTAX 1 HAa3WBA€ CBOE BYEHHS YHCTHM, OCKUJIBKH BOHO BIJIBbHE BIJ
BCHOTO, II0 HE €, 3a Woro aymkor, mnpaBoM. I. Kenb3eH cTBepmKye, IO
IIPaBO3HABCTBO HEOOXIAHO 3BUIBHUTH BIJl YCIX YYKHUX HOMY €JIEMEHTIB, OCKUIbKU
BOHO HEKPUTHUYHO PO3IIUPUIIOCS 3a PaXyHOK IICHXOJIOTIi, COLIOJOTii, €THUKH 1
MOJITUYHOT TEOPIi.

VY cBoill «uHcTiil Teopii nmpaBa» I'. Kenb3eH nmparne po3risiHyTH yHiBepcaibHI
MOMEHTHU TMO3UTUBHOTO TpaBa, BUKJIIOYMBIIM 3 HHOTO BHIIAJIKOBI 1 TaKl ICTOPHYHI
€JIEMEHTH SIK 17I€aJIi CIIPaBEIJIMBOCTI 200 ColliaibHI YMOBH.

I'. Kenp3eH BHM3Hauae NpUpOIy IpaBa 3a JOIMOMOTOK PO3MEKYBaHHS CBITY
CYIIIOTO 1 CBITY HayieskHOTrO. Ha #oro mymMKy, nmpupoja rnpaBa BiIHOCUTHCS] BUKJITFOYHO
JI0 CBITY HAJIEXKHOTO. SKIIO y CBITI CYIIOT0 Jl€ MPUYMHHUMN 3B'A30K, TO Y CBITI IpaBa
SIK HaJIEXKHOTO 1IeH 3B'I30K 1ICHY€E 3a IPUHLIUIIOM «CTaBJeHH:s». Lle o3Hauae, «IKkmo A
— MPUYMHA, TO TIOBUHHO OyTH B — ciiacTBo». 3 1bOTO BUTIKAE, 110 KOJIM JOMYIIECHA
HECIPaBe/UIUBICTh, TO Ma€ OyTH Jisl — CAHKIIIS SIK HACIHIOK I1€1 HeCIIPaBEJIMBOCTI.
[IpaBo Ha KUTTS MOJATAE JIUIIE B TOMY, 110 Y pa3i BOUBCTBA JIFOJIMHUA TTPOTH BOUBIII
OyJie 3aCTOCOBaHa CUJIA.

I'. Kenp3eH CTaBUTH MUTaHHS MPO HOPMATHBHY — OOOB'SI3KOBY CHIUTYy TpaBa.
BuxigHuM myHKTOM TpOIEAypH CTBOPEHHS TMO3UTHBHOTO TpaBa y HHOTO BHUCTYIA€E
OCHOBHA HOpMa. BoHa BuM3HAauae€ OCHOBHUI YMHHHMK MPAaBOTBOPYOCTI. Take MOKIUBE
BHACJIJIOK TOTO, IO Jisl MPaBOBOT HOPMU 0OYMOBJICHA HE (DaKTUYHUMHU CTOCYHKaMH,
a CUJIOIO 1HIIOI, ORI BUCOKOI HOPMH, SIKa BU3HAUYEHA K OCHOBHA HOpMa. [IpaBoBy
HOpMY SIK c(pepy HAJIE)KHOTO MOYKHA BUBOJMTHU JIUIIIE 3 1HIIIOTO HAJEKHOTO — OLJIBII
BUCOKOI HOpmH. ['. Kenb3eH CXWJIBHMM  BBaXXaTd OCHOBHY HOPMY  SIK
«TPAHCIIEHICHTAILHO-IOTIYHY YMOBY» TIyMaueHHs IOPHANYHOro OyTTs. Ii HE Moxe
BCTAHOBUTHU HISIKUH aBTOPUTET, BOHA MOK€ OyTH JIMIIE «3aIpONOHOBaHa», 1100
OpaBo SK CKJIaJHa HOpMaTHBHA cucrtema Oyino MoxuuBuM. OCHOBHa HopMa
nependayvae miAnoOpsIKYBaHHS KOHCTUTYIIT 1 3aKOHO/IaBIIEBI.
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OHTOJI0TifI, AKCi0JI0Tisl, AHTPONMOJIOTisl, THOCEO0JIOTisl K4MCTOr0 BYECHHS MPO
npaso» I'. Keib3ena

Iigxoasiuyum A0 «4YMCTOr0 BYEHHSI MPO MNPaBo» 3 IMO3ULII NPaBoOBOI
THOCEO0JIOTil, BKa)XeMO 4YHMTadYeBi Ha TOW BaxiuBHi (aKT, 10 OYHUILCHHSA
npeaMeTa MpaBO3HABCTBA SK HOPMATHUBHOI HayKu 3ailicHIOeThes |. KembzeHom 3a
JIOTIOMOTOF0 CTIeNIM()ITHOTO HOPMATHBICTCHKOTO METOIy BUBUEHHS 1 OTHCY TpaBa sK
0CcOOMMBOT CHCTEMH HOPM 1 MEBHOI cepu TOro, mo MOBUHHO OyTH. 3rifHO 3
I'. Kenp3enom, crenudiuamii MeToa BHU3HAYA€ crenudiuHAld TpeaMeT Tpasa.
[TpuHLMIIOBa BIAMIHHICTD MeTozty, nomivae ['. Kenb3en, cnpuumnse 3a coborwo i
MPUHITUTIOBY BiIMIHHICTh I[OCJ'III[)I(yBaHOFO NpeMeTa Npasa.

[Ipu TakoMy CHiBBIIHOIIEHHI TIPEAMETA MPaBa 1 METOY MPEIAMET IMi3HAHHS —
npaBo — €, 3a cioBamu [. Kenb3eHa, TBOpoM MeTONy Mi3HaHHA. [HakiIe KaxKy4u, HE
came IpaBO BU3HAYa€ HOT0 HOPMATHUBICTCHKE PO3YMIHHS 1 OMUC y BUTJISAII CUCTEMU
HOPM, 2 HOPMATUBICTCHKUN METOJI BU3HAYA€E HOTO B SIKOCTI CUCTEMHU HOPM TOTO, IO
noBuHHO OyTtH. Camo * 1o co0i mpaBO — MPaBO JO HWOTO PO3YMIHHS 1 OMHCY 3
MO3UIIIH MEBHOTO METO/TY, 3a olinkoro ['. Kenb3eHa, nuie HeMOTTYHUM MaTepial.

3 mo3umii Takoi rHoceosiorii 1 meromosiorii I'. Kenb3en 0auuTh 3aBmaHHS
MIPaBO3HABCTBA B JIOCIHIKEHHI MpaBa SK HOPMATUBHOI (QOpPMU 1 CTPYKTYypU Y
BUBYCHHI TUX HOpPM, SIKI MarOTh XapakTep HOpPM IpaBa 1 HAJAIOTh MEBHUM IisIM
XapakTep MPaBOBHX a00 MPOTUIIPABHHUX AKTiB.

Y KOHTeKCTaxX IPaBOBOI OHTOJIOrII i AHTPOMOJOrii, IO BUAVIAKTHCA
HaMM, npaBo Tpakrtyerbcs I'. Kejb3eHOM siIk HOpMATHUBHHMH JaJ JIOACHKOI
MOBEAIHKHU — SIK CHCTEMAa HOPM, L0 PEery/JoiTh JIOACbKY noBeainky. Ilonarrs
HopMa, — mnosicHwe I'. Keab3eH, — mae Ha yBa3i, mio mocb mae 0yru ado
3aicHIOBaTHCA i, 0c00J1MBO, 110 JIOJAUHA MOBHUHHA JiSITH, MOBOJAUTHCS NMEeBHUM
YHHOM.

Oco06mmMBO BHIUTUMO TOM acmekT, mo nonoxenHsa ['. Kens3ena mpo mpaso i
HOro HOPMATUBHICTh CIIUPAIOTHCS HA HEOKAHTIAHCHKI YSIBICHHS PO Tyasi3M OyTTs —
CymIoro 1 HajexHoro. Y gnyci Takoro >k jayamismy [ Kemb3en Tpaktye
CHIBBIIHOIIEHHST (PAaKTUYHOCTI — (DaKTy, aKTy, Aii, MOBEAIHKHA, MPUPOIHOI MO 1 ii
IIPaBOBOI'0 CEHCY — IPABOBOI'O 3HAYECHHS.

Y OHTOJIOTIYHOMY KOHTEKCTi, B paMKax NOAIOHOro ayajismMy HpaBo
BIITHOCHUTBHCH He 10 HAPUHM OyTTH I (PAKTUYHOCTI, HE A0 YYTTEBO CIPUITMAHMX
NMOAIH, MIANOPSAAKOBAHUX 3aKOHY IPUYMHHOCTI, 2 10 c()epU HAJIEKHOIO I CEHCY —
3HavYeHHs. HopMa npu nboMy BUCTyNAa€ sk cXeMa TIyMadyeHHs (PaKTUYHOCTI — OyTTS
1 HaJaHHs i mpaBoBoro ceHcy. HopmaTtuBHe TiaymaueHHS (AaKTUYHOCTI — TOTrO abo
IHIIOTO aKTYy, i, MOl TUM CaMUM MPUHILIMIIOBO BIAPIZHAETHCA Bif ii Kay3aJbHOIO —
MPUYUHHO-HACTIAKOBOTO TiaymaueHHs. «Konkperna mis, — mume [. Kemp3en, —
OTPUMYE CBii cienu(ivYHO IOPUIANYHUAN CEHC, CBOE BIIACHE MPABOBE 3HAYEHHS B CHUITY
ICHYBaHHS J€SIKOT HOPMH, 110 32 3MICTOM CITIBBITHOCUTKCS 13 IIIE€I0 M1€10, HATUISIOUH
il TpaBOBMM 3HAYEHHSM, TaK IO aKT MOXXE OYTH TPEICTABICHWH 3TITHO 3 €0
Hopmoro. Hopma ¢yHKIiOHYye B sKOCTI cxemu TiaymadeHHs. Hopma, 1o gocraBiise
aKTy 3HA4Y€HHS IMPAaBOBOIO (YM MPOTUIPABHOIO) aKTy, CaMa CTBOPIOETHCSA 3a



132

JIOTIOMOTO0 TPABOBOTO aKTY, SIKUHA y CBOIO Yepry HaOyBa€ MPaBOBOTO 3HAUCHHS BiJ
{HIIOT HOpME» 2.

VY wmiil iepapxii HOpM HACTylIHa HOpPMa BUCTYNAa€ fK BHUIA HOpPMa, a BCS
CUCTEMAa HOPM Yy IJIOMY CXOJIUTb, 3PEIITOI0, 10 OCHOBHOI HOPMHU. «3aKOHOJIaBUU
aKT, SIKUH Cy0'€eKTUBHO Ma€ ceHC HanexHoro, — nuie I'. Kenb3eHn, — mae nei ceHc
(ceHc milicHOI HOPMH) TaKOXX 1 OO'€KTMBHO TOMY, IO KOHCTHUTYIIiSl Hajajga akTy
3aKOHOJABYOI JISJIBHOCTI IIel O0'€KTUBHMM ceHC. AKT CTBOpPEHHsS (BCTYMy B JIiO)
KOHCTHUTYI[Ii Ma€ He JHIe Cy0'€KTUBHO, ae 1 00'€KTUBHO HOPMATUBHUMN CEHC, SIKIIIO
nepea0avaeThCs, M0 MOBUHHO MISITH TakK, SK MPOIOHYE TBOPEIh KOHCTUTYII. Take
JIOTIYIIEHHS, 1[0 OOTPYHTOBYE O0'€KTHBHY AIMCHICTH HOPMH, S Ha3UBalO0 OCHOBHOIO
ropmoto (Grundnorm)»'*,

OcHOBHa HOpMa CKJIaJa€ OCHOBY AIMCHOCTI HOPMATHBHOTO JIaAy — CHCTEMHU
HOPM, €IHICTh SIKUX I'PYHTYETbCA HAa TOMY, IIO iX M1MCHICTh BUBOJAMTHCS 3 OCHOBHOL
HOpMH I1IbOTO Jiany. Hampukian, okpema HOpMa € HOpMa IpaBa, SIKIIO BOHA
BIJIHOCUTHCA JO TIEBHOIO IMIPaBOMOPSIKY, a BOHA BIJIHOCUTHCA JO II€BHOTO
MIPaBOIOPAAKY, SKIIO 11 JAIMCHICTh MOKOIThCS HA OCHOBHIM HOPMI IThOTO Jaay. Tak
camo iJie cripaBa 1 B MOPJIbHUX, PETITIHHUX COLIaIbHUX HOPMATUBHUX Ja/1ax.

VYc¢i comianbHi HOPMATHBHI J1aJi BCTAHOBIIIOIOTH CBOI crienudivHi CaHKIII, 1
CyTTE€BA BIJIMIHHICThP MK IIMMH HOPMATUBHHMH jdaaamu, 3rigHo 3 I'. Kemb3eHowm,
MoJiirae B XapakTepl BIANMOBIAHUX caHKUii. «[IpaBo, — miakpecitoe BiH, —
BIIPI3HSAETHCS BiJ] 1HIIMX COIIaJIbHUX JIAJIIB TUM, IO 1€ MPUMYCOBHM Ja. Horo
BI/IMIHHA O3HaKa — BHKOPWUCTAHHA NPHUMYCY; L€ O3Hayae, 10 akT, nepeadoadyeHui
JIa7I0M B SIKOCTI HACIIJKY COLIAJIBHO MIKIJIMBOT Aii, MOBUHEH 3/[1MCHIOBATUCS TAaKOX 1
MPOTH BOJI1 HOTO ajipecara, a y pas3i onopy 3 Horo 00Ky — 13 3aCTOCYBaHHSIM (H13UYHOT
crmm» 2. TIpy 11bOMy BCTAHOBITIOBAHI IPABOIOPSIKOM CAHKIIII COLIANbHO IMAHEHTHI
(Ha BiAMIHY BiJ TPAHCUEHJEHTHUX) 1 COIllaJbHO OpPraHi3OBaHI Ha BIIAMIHY BIJ
MIPOCTOTO CXBaJICHHS ab0 3aCyHKeHHS.

IMigxoasium 3 mno3uMLii NMPaBOBOI AHTPOMOJIOrii, BiA3HAYUMO, IO 34
I'. Keqib3eHOM, NpaBo HeOOXIAHO PO3IVIAAATH SK NPUMYCOBHIl JIaJ JIIOACHKOI
NMoBeIHKH, 1110 PETYJIIOE il JIF0ACH Yy BIIHOIIEHHI OAuH 10 ojxHoro. IIpaBoBa Biama
— B 1HTEpecax 1HIUBIAIB 1 MPABOBOTO CIIBTOBAPHUCTBA B IJIOMY — IMPOMOHYE TIEBHY
JIOJICBKY TOBEMIHKY JIMIIE TOMY, IO BBaXa€ 1 IMIHHOI IS TIPABOBOTO
cniBToBapucTBa Joaei. IlpaBonopsaaok mnependavae, 1m0 3a NEBHUX YMOB MarOTh
OyTH 3A1MCHEHI TIEBHI 3aX0/IM PUMYCY.

Hanexxne MiCTUThCS HE JMIlIe B Hakasl MPAaBOBOTO OpraHy, ajie 1 B Hakasl
BYJIMYHOTO TpaOiKHMKA, 110 BHUMAara€ BIJJAaTH HOMYy TpoOlIl, T 3arpo30r0
CIOPUYMHEHHS 37a. Y cyO'eKTMBHOMY ceHcl, Biamivae I'. Kenb3eH, Mix nuMu BOMa
HaKazaMu HIsKoOi pi3HUII HeMae. « P13HUI, — TUIe BiH, — BUSBIISETHCS, JIUIIE, KOJIU
MU ONUCYEMO HE CYO'€KTMBHHM, ajie 00'€KTUBHUN CEHC HaKasy, SIKUW OJIHA JIIOJIMHA
aapecye iHmni. Toxi O0'€KTUBHMM CEHCOM HOPMH, IO 3000B's3y€ aapecara, MU
HAJUTSIEMO JIMINIE HaKa3 MPaBOBOIO OpraHy, aje HE Haka3 TpalObKHUKA. [HIMMuH

12 Yycre Buenns npo mpaso lanca Kenssena. / C6. nep. Bum. 1. / — M.: AH CPCP IHIOH, 1987. ¢.7
124 Yycre Buenns mpo mpaso lanca Kempsena. / C6. nep. Bum. 1./ — M.: AH CPCP IHIOH, 1987. c.18
1% Yycre Buenns npo mpaso lanca Kenbsena. / C6. nep. Bum. 1. / — M.: AH CPCP IHIOH, 1987. ¢.51-52
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CJIOBaMH, SIK 00'€KTUBHO A1MICHY HOPMY MU TIyMayuMO Haka3 IPaBOBOTO OpPraHy, aje
He rpaGixHmKa» 2.

Buxoasuu 13 cka3aHOro, MOCTaBUMO NMUTAHHS, YOMY XK 3 IIMX JBOX aKTIB, IO
MalOTh CYO'€KTUBHMM CEHC HAJEKHOIO, JIMIE aKT MPaBOBOTO OpPraHy OO0'€KTHUBHO
CTBOPIOE HOpPMY, IO 3000B'si3ye? I[Hakie Kaxydd, B 4OMy IMijJcTaBa AIMCHOCTI
HopMH, 5Ky I'. Kenb3eH BBakae 00'€KTMBHHM CEHCOM Iboro akTy? Mumerscst mpo
BIJIMIHHICTh MIPABOBOTO aKTy BiJl IIPaBOIOPYIIIEHHSI, Ta 1 B3araji IpaBa Bij HEMpaBa.

Biamosinaroun Ha 111 utanss, ['. Kenb3en cTBeppkye, 110 ymie B AOMYIICHH]
OCHOBHOi HOPMHU TOJISITa€ OCTaHHs (aJjie 3a CBOEI0 MPUPOI0I0 0OYMOBIIEHA 1 B I[bOMY
CEHCI TIMOTeTHYHAa) OCHOBA AIMCHOCTI MpaBonopsaaKy. CTOCOBHO iCTOPUYHO MEPIIOi
KOHCTHUTYIIIi TaKke JOIMYILEHHS MOJIATa€ B TOMY, [0 IOBUHHO MOBOJAUTHUCS BiIMOBIAHO
70 Cy0'€KTUBHOTO CEHCY I[bOTO aKTy, IO MOBHUHHO 3[1ACHIOBATH aKTH MPHUMYCY 3a
TaKUX YMOB 1 TakuM YHHOM, SIK 1€ TependadaroTb HOPMH, IO TIIyMadaTbCs SIK
KOHCTHUTYIIiS.

Ile o3Hauae MOMyIIEHHS ICHYBaHHS OCHOBHOI HOPMH, 3TiIHO 3 SIKOIO aKT, IO
TIYMAuUTbCS SIK CTBOPEHHS KOHCTHUTYIII, TMOBHHEH PpO3IJISAATHCS SIK aKT, IO
BCTAHOBIIIO€ 00'€KTUBHO JI1MCHI HOPMHU, a JIFOJH, 110 3A1HCHIOIOTH 1IeH aKT — SIK BJIaJa,
110 BUJa€ KOHCTUTYLIO. L] OCHOBHa HOpMa AepKaBHOTO NMPABOMNOPSIKY, 32 CIOBAMHU
I'. Kenb3ena, He BCTaHOBJICHA TMO3UTHBHUM IMPABOBHUM AaKTOM, ajie — AK CBITYUTH
aHai3 HAIUX IOPUAMYHUX CY/DKEHb — € JOMYIICHHS, HEOOXiHE y TOMY BHIIQJIKY,
SKIIO JaHWA aKT TIYMAaduThCS SK aKT CTBOPEHHS KOHCTHUTYINi, a aKTH, SKi
IPYHTOBaHI Ha LI KOHCTUTYLII — K MpaBOBl akTu. [IprudomMy y BHSABIEHHI IILOTO
nonyiieHHs ['. Kenp3en 6aunTh HallBaXXJIMBIIIE 3aBJaHHS MPABO3HABCTBRA.

Po3rusgaoyu «4UCTy TEOpilo NMpo mpaso» 3 NMO3ULII HIHHICHOrO 0asucy —
NPaBoOBOI aKCioJIOril, — BUAUIMMO OJMH i3 OCHOBONOJIOKHHUX II ACHEKTiB, 1100
BHU3HATH BiINOBIIHY HOPMY sIK mpaBoBY. Bona, 3rigno 3 I'. Keab3enom, mae 0yTu
He JMIle JilicHOl, aJjie i gieBoro. SIKmo mificHICTP HOpPMHM O3HAuae, MO Tpeda
MOBOJIUTHUCS TaK, SIK HAKa3y€e HOpMa, TO JII€EBICTh HOPMHU BHUCIIOBIIOE (DAKT, 10 JIFOAM,
JIHCHO, TaK MOBOJATHCS. 3B'SI30K IMX ABOX MOHATH [. Kenb3eH xapakrepusye Takum
YMHOM: MPUMYCOBHUH JIaJl, IO BBaXkae ceOe MpaBoM, MOKe OyTH BU3HAHUU JIHCHUM
JUIIE y TOMY BHIMAJKY, SIKIO, 3arajioM Ta B LUJIOMY BiH miicauil. Ile o3Hauae, 110
OCHOBHA HOpMa, IO € MIiJICTaBOIO JIIMCHOCTI MPaBOMOPAKY, CIIBBITHOCUTHCS JIHIIIE
13 TaKOIO KOHCTUTYIIIEIO, SIKa € OCHOBOIO JIEBOTO MPUMYCOBOTO Jiaay. TUIbKU SIKIIO
(dakTHYHA TIOBEIHKA JIIOJACH 3arajoM 1 LUJIOMY BIJTOBIIA€ Cy0'€KTUBHOMY CEHCY
CIpsIMOBaHMX Ha HbOTo akTiB, — mume I'. Kemb3eH, — To iX CyO0'€KTUBHUN CEHC
BU3HAETHCS TAKOXK iX 00'EKTUBHUM CEHCOM, 1 111 aKTH TIIyMadaThCs K MIPaBOBI.

Posrnsnaroun  «4ucTy TEOpil0 MpO TMpaBO» caMe€ B KOHTEKCTI IMPaBOBOI
akciojorii, BKaxeMo uuTaueBi, [.Kenb3eH 3ayBaxye, 110 Haka3 OKpPEMOIo
rpabbKHUKA — II€ HE TMPABOBUM aKT BXKE TOMY, IO 130JIbOBAHHM aKT OKPEMOTO
IHIMBiAa B3araji HE MOXKHA BBaXKATH TIPABOBHM AaKTOM. Moro cedc He MoXHa
BBA)KATH TPABOBOIO HOPMOIO, 0O MPaBO € He OKpPeMa HOPMA, a CHCTeMa HOPM,
couiaJIbHMM Ja/1, | OKpeMa HOPMA MOKe BBAXKATHCS MPABOBOK) HOPMOIO JIMIIE Y

126 Yycre Buenns mpo mpaso lanca Kenbsena. / C6. nep. Bum. 1. / — M.: AH CPCP IHIOH, 1987. ¢.64-65
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TOMY BHIAJKYy, SIKIIO BOHA HAJEXUTh A0 Takoro Jaay. [llo crocyerbcs
CHUCTEMAaTHUYHOI IIsUTbHOCTI OpraHi30BaHOi OaHIu I'paOiKHUKIB y MEBHIN MICIIEBOCTI,
TO 3aCHOBYBaHHMH TaKor OaH0I0 NMPUMYCOBUM Jiaj (BHYTPIMIHIM 1 30BHINIHIA) HE
TIYMAUUThCS SIK MPABOMOPSIOK, OCKUIBKU BIJICYTHE JOMYIICHHS OCHOBHOI HOPMH,
3TITHO 3 AKOIO Tpeba MOBOJUTHCS BIAMOBIAHO A0 I[HOTO Jaay. A Take IOMYIIEHHS
BIJICYTHE TOMY, 1110 y JIaJly HEMa€ TPUBAJIOI 11€BOCTI, O€3 K01 HE MUCIHUTHCSI OCHOBHA
HOpMa, IO CIIBBIJIHOCUTBCS 13 IIUM JIaJOM 1 OOIPYHTOBYE MOro OO'€KTUBHY
JIHACHICTE.

Takum 4yMHOM, NiAXOASIYM 3 MO3UIII MPABOBOI aKcioJyorii 10 «reopil
YHCTOr0 mpaBa» Big3Hauumo, npapomnopsiakoM I'. Kejbn3eH BuzHae Toil i3
NpUMYcoBHUX JaJiB (odinilinnii a00 6aHAUTCHKUIT), 110 KOHKYPYIOTh MizK 00010,
SIKMA Ha Wi TepuTOpii BUABJIAETHCH OLIBII Ai€eBUM. SKIIO NPUMYCOBHH Jaj
OaHAM B MeXax MEBHOI TEPUTOPIl BUSABISIETHCA JTI€BUM HACTIIBKH, 110 AIHCHICTD
YCSIKOTO 1HIIOTO MPUMYCOBOTO JIaAy BHUKJIIOYAETHCS, TO HOTO, 3TIHO 3 JTYMKOIO
I'. Kenb3ena, MOXHa BBa)KaTH MPABOIOPSIIKOM, & CTBOPEHE HUM CITIBTOBApPUCTBO —
JIEPKaBOI0, HABITH SIKIIO i1 30BHIMIHA JISUTBHICT 3 TOUYKH 30py MIKHAPOHOTO MpaBa
Mae€ 3JI0YMHHUNA XapaKTep.

VY 3B'si3ky 3 nuM ['. Kenb3eH mocumaerbcsi Ha «IMipaTChKi JEpKaBuUy», IO
icuyBamn B XVI — XIX cTomTTAX Ha MiBHIYHO-3axiAHOMY y30epexoki Adpuku
(Amxup, Tynic, Tpimoni). Lli cniBroBapucTBa, 3a xapakrtepuctukoto [. Kenb3ena,
OylIM «MIpaTCbKUMMW» JIMIIE B TOMY CEHCl, 110 NOPYIIyBajlud MIXHApOJIHE MpPaBo,
HaIaJaloyu Ha Kopalill 1HIMX KpaiH. AJle iX BHYTpIIIHIN J1ag 3a00pOHSIB B3a€EMHE
3aCTOCYBaHHS CWIH, 1 1 3a00poHa Oyia JOCTaTHHO J1€BOIO, 100 3a0e3MeYuTH TOM
MIHIMYM KOJICKTUBHOI O€3MeKH, SIKU, 3riHo 13 TpakTyBaHHsIM ['. Kenb3ena, ckiiamae
YMOBY BIIHOCHO TPUBAJIOi A1EBOCTI JIay, IO KOHCTUTYIOE NIEBHE CIIBTOBAPUCTBO.

I3 mipkyBanb I'. Kenb3ena BUIIHO, IO B 3MICTOBHOMY IIJIaHI came 3TaJlaHuil
HUM MIHIMYM KOJICKTUBHOI O€3MEeKH BUCTYIIAE K OCHOBA 1 KPUTEPIii Jist TOTO, 00 B
O0OrOBOPIOBAaHOMY KOHTEKCTI BIAPI3HUTH MPABO Bija 3704MHY (1 HEmpasa), JAep>KaBy
(mpaBOBE CITIBTOBAPUCTBO) — BiJ pO30IMHUIIBKOT OaHAW. 3BiJCKM BHUTIKAE, IO Jaj
NMOBMHEH OyB OuW, 37aBajiocsi, BKJIIOUWTH 1€ MIHIMYM KOJIGKTMBHOI O€3MeKd B
MOHATTS MpaBa 1 MOHATTA JAEpPXKaBU (SIK MPaBOBOTO CHiBTOBapUCTBA). OMHAK Take
«TPUPOJTHO-TIPABOBE» PO3YMIHHS HEMPUUHSTHE ISl KEIh3€HIBCHKOTO HOPMATHUBI3ZMY
13 MOro poO3pMBOM MiIX HAJICKHUM 1 CylnuM. BusiBiroBaHe TyT (pyHIaMEHTAIbHE
npotupiuug B miaxoxai I'. Kenas3ena mossrae B Tomy, 110, 3 OAHOTO OOKY, MPaBOBE
pO3yMiHHSI (HOpMa TIpaBa, MPABOMOPSJIOK, IMPABO 1 MPABO3HABCTBO) Mae OyTH
OYHMIIEHE BiJl yChOrO CYIIOTO ((PAKTUYHOTO, COLIAIBHOIO 1 LIHHICHO-3MICTOBHOTO). 3
1HIIoro OOKy, BIH TpPaKTye NIpaBO 1 MPaBONOPAIOK K camMe COUIAJbHUN Jaja 1
COLIIJIbHY I[IHHICTh. Y CHJIy Takoi MOJABIHHOCTI MOMY JTOBOAUTHCS Y BUPIIIATHLHOMY
Uist OyAb-sIKOT Teopii mpaBa MUTaHHI MpO KpUTEpii BIA3HAKYU IMpaBa BiJ HEMpaBa —
yCcymeped MPEeTeH31sIM YUCTOTrO BYCHHS MPO MPaBO — MPHUOIraTh IO apryMEHTIB HE
auiie i3 chepu HaJeKHOro. Y BKazaHii cdepi mpaBo — cCUCTeMa HOPM HAJIEKHOTO.
JlificHiCTb 1 00'€KTUBHHI CEHC TIpaBa 3aJIeKaTh BiJl OCHOBHOI HOPMHU — YMOTJISITHOTO
€KBIBaJICHTY MPHUPOAHO-TIPABOBOTO bora 1 mo3uTHBHO-IPABOBOTO 3aKOHOJABIIA. AJie,
KpIM TOTO, HOPMU TIpaBa BUXOMSTH 13 c(hepu CymIoro.
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TakuM 4YHHOM, Yy KOHTEKCTi IPaBoOBOI OHTOJI0TiL, 32 I'. Keab3enom, npaso
— e NPUMYCOBHMH COLIaJIbHUN JaJ JIOACHLKOI NMOBeAIHKH, (PAKT peabHOI
TIEBOCTI CHCTEMH HOPM i 3a0e31e4eHHs MiHIMyMY KOJIEKTUBHOI 0€e3IeKH.

AJie B KeJb3€HIBCHKIM 1HTepIIpeTalli nmpaBa K CUCTEMU HOPM HaJIeKHOTO yce
daxTuyHe (y TOMY YMCI1 pealibHa J1€BICTh HOPM 1 MIHIMYM KOJICKTUBHOI O€3IMEKHU 5K
(dbakTHyH1 KpUTepii BIAMIHHOCTI IIpaBa BijJ HEMpaBa) 3aJIUIIAETHCS 1103a MOHATTSIM.
«KonektuBHa Oe3neka, abo mup, — nume I'. Kenszen, — €... ¢pyHKIisA, y ToMy abo
IHIIIOMY CTYTIEHI BJAacTHBA yCIM MPUMYCOBHUM JajJiaM, 110 O3HAYaIOTh CIIOBOM IPaBO,
Ha MEBHOMY eTari iX po3BUTKY. Ll QyHkiis € dakrt, sskuit Moxe OyTH 00'€KTHBHO
BCTAHOBJICHUU. TBEPIKEHHS NPABO3HABCTBA NPO T€, IO JCSIKUN IMPaBOMOPSIAOK
YMHUPOTBOPSIE TIPABOBE CIIBTOBAPHUCTBO, K€ KOHCTUTYIOETHCS HUM, HE € OIIHOYHE
cymxkeHHs. OcoOMMBO Take TBEP/DKEHHS HE O3HAYAa€ BU3HAHHS JIESIKOI IIHHOCTI
CIPABEAJIMBOCTI; LISl MIHHICTh 30BCIM HE CTA€ €JIEMEHTOM IOHSATTS MpaBa 1 TOMY HE
MOXKE CITY’)KUTH KPUTEpIEM, IO JO03BOJISIE BIAPI3HUTH MPABOBE CIIBTOBAPHUCTBO Bij
Gammm» ',

Y Asryctuna Aspenid, sikoro kputukye [. Kenb3eH, cmpaBemiuBICTh €
HEOOX1THOIO BJIACTUBICTIO MpaBa 1 BUCTYIIA€ KPUTEPIEM TOTO, IO BIAPI3HSIE TIPABO Bij
HelpaBa 1 HaCWJIbCTBA, JepXKaBy — BiJl OaHnu po3OiiiHuKiB. Y Tpakrtati «IIpo rpax
boxwuit» ABryctun ABpeniit nucas: «Illo Take mapcTBa 0e3 crpaBeUIMBOCTI, SIK HE
BEJTHKI PO3OiHHALBK] Ganmu» 2 «... [IpaBa He MoXe OyTH TaMm, ¢ HEMA€e iCTHHHOI
crpaBenuBocTi. bo 1mo OyBae mo npaBy, TO HEOAMIHHO OyBa€e CIpaBeJIUBO. A 110
POGHTHCS HECIIPABEUINBO, TO HE MOXKE POOHTHCS IO mpaBy» > . CIpaBeUIHBiCTh mpu
1IbOMY ABTYCTHH yCIIiJT 32 aHTHYHHMH aBTOpPaMH BHU3HAUYaB SIK «JIOOPOYECHICTH, SKa
J1a€ KOXKHOMY CBOE» ",

I'. Kenb3eH Biakuaae Take npaBoBe po3yMmiHHs. «CripaBeyIMBICTh, — MUIIE BIH,
— HE MO)XXe OyTHM O3HAaKOIO, IO BIAPI3HSAE MPABO Bij IHIIUX TPUMYCOBUX JAJIB...
Jlesikuil IpaBOMOPSAIOK MOKE BBaXKATHCA HECHPABEMIMBUM 13 TOYKU 30pY MEBHOI
HOpMHU cripaBe/uIBOCTI. OaHaK TOM (axT, 1m0 3MICT AIEBOTO MPUMYCOBOTO Jady
MOKe OyTH PO3I[IHEHUH SIK HECIPaBEAJIUBHI, II€ 30BCIM HE MiJCTaBa JJi TOTO, 1100
HE BU3HABAaTHU L€V NPUMYCOBUH JI1a] HpaBOHopﬂI[KOM>>131.

Takuit miaxig I'. Kenb3ena oOyMOBIIGHMI THM, IO CIpaBeIIUBICTH (1 1HIII
00'€KTHBH1 BJIACTHBOCTI MpaBa B WOTO PO3PI3HEHHI 13 3aKOHOM), BIH BITHOCUTH JIO
MOpaJlli 1 MpU IOMY JOTPUMYETHCS YSABJICHb MPO MOPAIBHHUM PENSITUBI3M, PO
BIIHOCHICTh PI3HMX MOpPaJIbHUX IIHHOCTEH 1 MeTapi3uuHuid (peniriiHuii) Ta
171e0JI0T130BaHUM XapakTep abcomoTHUX IiHHOCTe. Tomy, BBaxae I'. Kenb3eH, mpu
OI[IHIIl TTO3UTUBHOTO TpaBa 3 TOYKU 30PYy BIJHOCHOI CHPABEIIMBOCTI JOBEACTHCS 3

2" Yycre uenns npo npaso Ianca Kenbsena. / C6. mep. Bum. 1. / — M.: AH CPCP IHIOH, 1987. ¢.69

128 Agrycrun A. IIpo rpax Boxwuii 1o Mapuenina npotu s3uannkis / A. Asrycrun Teopinmst BiaxeHHOro ABrycruna
€muckona Inmoniiickoro T.2. Yactka V. Bugasaunrso apyre (penpunr) — Kuis: dpykapns 1. I. [opoymosa. 1906. —
416¢c.1V, 4

129 Agrycrun A. IIpo rpax Boxwuii 1o Mapuenina npotu s3uannkis / A. Asrycrun Teopinms BiaxeHHOro ABrycruna
€nuckomna Inmoniiickoro T.2. Yactka IV. Bugasaunrso apyre (penpunr) — Kuis: pykapns 1. I. ['opOymosa. 1906. —
416¢. XIX, 21

130 Asryctus A. Ilpo rpan boxwuii o Mapuenina npotu s3u4HuKiB / A. ABryctuH TBopinHS braxeHnHoro Asrycruna
€nuckona Inmowniiickoro T.2. Yactka IV. Bugasaunrso apyre (penpunr) — Kuis: Ipykapns 1. I. ['opOymosa. 1906. —
416¢. XIX, 21
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MO3UIIIA XPUCTUSHCHKOTO 17Iealy CIPaBEIIUBOCTI 3aNiepedyBaTh IPABOBUI XapaKTep
PUMCBKOTO TIpaBa. A Takuil MiOXid, MAKPECTIOE BIH, aOCOJIOTU3YE BITHOCHI
MOpaJIbH1 IIHHOCTI 1 HEIPUUHATHHUM JJI MO3UTUBICTCHKOI HAYKH TIPO MPaBO.

I'. Kenb3eH cTBepaKye, 10 «BCAKUN TOBUIBHUN 3MICT MOXe OyTH mpaBoM. He
ICHy€ JIFOACHKOI TMOBEAIHKH, sIKa — B CHJY CBOTO 3MICTy — CBIJJOMO HE Morja 0
CKJIaIaTH 3MiCT IPABOBOI HOPMID) 2.

Kenb3eHniBcbke oOumilieHHS TIpaBa SK (OPMH HAJIEXKHOTO B  3MICTY
MOETHYETHCS HEOOXITHMM YHHOM 13 JomymlieHHsM (1 BH3HAHHAM) OYIb-SKOTO
CBaBLUIA B SKOCTI mpaBa. OuuilleHe y Takui croci0 BiJ MpaBOBUX Hayall MPaBOBE
po3yMmiHHS (1 TIPaBO3HABCTBO) BHUSBISIETHCS BUMYIICHUM JIETITUMYBAaTH HaBiTh
TOTAJTITApHE HACHUJILCTBO BiJ] IMEHI HAyKH TIpaBa.

Y KOHTEKCTi MPaBoOBOI OHTOJIOTII, X04a OCHOBHA HOpPMA, 3a I'. Kesib3eHom,
HIYOI0 He 3aMiHIO€ B IaHOCTI NpaBa, OJHAK caMe BOHA B HOPMOJIOTIYHiN cxeMi
YHCTOr0 BYEHHSI BHM3HAYA€ BIANOBIIHY [JaHiCTh #AK NpPaBo. Y TEOPETUKO-
KOHIIETITYaJIbHOM KOHTEKCTI caMe 3aB/ISIKM KOHIIEMIi OCHOBHOT HOPMHU YMCTE BUCHHS
PO MPaBO HAMOUIBIIT BUPA3HUM YMHOM MPOSBIISIE ceO€ SK MO3UTUBICTCHKE YUEHHS.
AJxke camMe OCHOBHAa HOpMa Ja€ MpaBOBE 3HAYEHHS OY/Jb-IKOMY JIEBOMY Jaay
MpPUMYCY 1 BU3HA4Ya€ JIMCHICTh MPABOMOPANKY — Oalayke 10 Horo 3micty. OCHOBHA
HOpMa BHCTYIae B HOpMaTHBHINA 1HTepnperaiii ['. Kenb3eHna sik BUXiIIHUNA MyHKT
MPOLIETypU CTBOPEHHS MO3UTUBHOTO IpaBa. byab-gka mpaBoBa HOpMa, 3TiAHO 3 II€I0
(dhopMaTbHO-JIOTIYHOIO CXEMOI0, JIIiiCHa TOMY, III0 BOHA CTBOPEHA MEBHUM CIIOCOOOM,
nepeadayeHuM, 3pelITorn, OCHOBHOIO HOopMOr. OcHoBHa HopMma, 3a I'. Kenb3eHowM,
JUIIIE JeJeTye HOPMOTBOPYY By — BCTAHOBIIOE MPABHIIO, BIAMOBITHO O SKOTO
MOBMHHI CTBOPIOBATUCS HOPMHU L€ CUCTEMH, A€ 3MICT UX HOPM HE BaXKJIUBHUU JUIs
OCHOBHOI HOPMHU 1 HE MOK€ OyTHM BUBEJIEHUM 13 HEl LLISAXOM JOTIYHOI Omeparii.
«OcHoBHa HopMma, — nume [.Kenp3eH, — BH3HA4a€ OCHOBHUU (akTop
MPaBOTBOPYOCTI, TaK IO il MOKHA HAa3BAaTU KOHCTUTYIIIEIO B CEHCI MPABOBOI JIOTIKH,
Ha BIIMIHY BiJl KOHCTHTYIIIi B CEHC1 MO3UTUBHOTO npaBa>>133.

TrnymadeHHs! MO3UTUBHOTO TMPaBa — YCSAKOTO JI€BOTO Jaay MPUMYCY, B SIKOCTI
00'€KTUBHO MIMCHOTO HOpMaTUBHOrO jaxy, 3a . Kemb3eHOM, MOXJIMBO JIMIIE 3a
YMOBHU TIOCTYJIATY OCHOBHOI HOPMH, BIATIOBITHO JI0 SKOi CyO'€KTHUBHUN CEHC aKTiB,
110 BCTAHOBJIIOIOTH MPABO, € TAKOXK 1 X 00'€KTUBHUM CEHCOM.

[TosicHIOIOUM JIOT1YHE 3HAYEHHS OCHOBHOI HOPMH JIJIi OOIPYHTYBaHHS — 0Oe€3
JOTIOMOTM MeTanpaBoBoi BiagHoi iHctaHuii (bora abo mnpupoau) — AicCHOCTI
ICTOPUYHO TMEpUIOi KOHCTUTYLII — KOHCTUTYIi, SIKa HE CTBOPIOBAJIACAd LUISIXOM
NpaBOMIpPHOI 3MiHM monepeaHboi koHcTuTylli, I'. Kenap3eH mnumie, 1mo BU3HAHHS
HOBOI1 KOHCTHUTYIIII CTa€ MOXJIMBUM JIMILIE B TOMY pa3i, SIKII0 NPUAHSITHA MOCTyNat
HOBOi OCHOBHOI HOpMU: «HeoOX1JHO MOBOAUTHUCS TakK, sIK HaKa3y€ KOHCTUTYIlsD». Y
PO3TOPHYTIIIOMY BUTJISA/I, IO OMKCYE IF0 OCHOBHY HOPMY, BHCIIOBJIIOBAHHS IIPO
Jep>KaBHUM TTPABOBUH JIaJ] 3BYUUTh TaK: «AKTH MPUMYCY TTOBUHHI 3T1MCHIOBATHCS 32
TaKMX YMOB 1 TaKUM YHMHOM, SIK 1€ Tepeadadac iICTOPUYHO TMepia KOHCTUTYINSA 1

. . . 134
BCTAHOBJICHI1 B1AIIOBIIHO O HC1 HOPMH» .

32 Yycre Buenns npo mpaso lanca Kenbsena. / C6. nep. Bum. 2./ — M.: AH CPCP THIOH, 1988. c.74
133 Yycre Buenns npo mpaso lanca Kenpsena. / C6. mep. Bum. 2./ — M.: AH CPCP THIOH, 1988. c.74
34 Yycre Buenns npo mpaso lanca Kenbsena. / C6. nep. Bum. 2./ — M.: AH CPCP THIOH, 1988. ¢.77
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Tum camuM ocHOBHa HOpMa, 3rimHO 3 aymkor ['. Kemb3ena, oOrpyHTOBYE
00'€eKTUBHY AIHCHICTH MPABOBOTO JIaJly 1 TAYMAYUTh Cy0'€KTUBHUN CEHC KOHCTUTYIIT
Ta CTBOPEHUX BIJMOBITHO J0 HET HOPM MPUMYCOBOTO Jaay fK iX 00'€KTUBHUN CEHC —
K 00'€KTMBHO JIACHI MPaBoOBI HOpMU. Y 1boMy 3B's13Ky I'. Kenb3eH, KopucTyroduch
KAHTIBCHKOIO TEOpI€I0 Ti3HAHHS, HA3MBA€ OCHOBHY HOPMY TPaHCIIECHJIEHTaJIbHO-
JIOTIYHOIO YMOBOIO IIbOTO TIYMAau€HHS.

Y KOHTEKCTI NpPaBOBOi OHTOJIOrII, AaKcCioJorii i rHoceoJiorii, JoriyHa
HeOOXiAHICTH NPHUBEJAEHHS YCi€l CHCTeMH HOPM /10 OCHOBHOI HOPMH 00yMOBJICHA
B cxeMi I'. Keqib3eHa TuM, 1110 HaJIesKkHe — HOPMA — MOKe OyTH BHBE/JAEHO JIMILIE i3
iHIIOro Haje:KHOro (0ijIbII BUCOKOI HOPMHM). YCs CUCTEMa MO3UTUBHUX HOPM
noTpedye (st CBOET MIWCHOCTI B IUIOIIMHI HAJEKHOTO) TOCTYIATy (IOIYIICHHS)
OCHOBHOI HOpMH. OCHOBHA HOpMa OOTPYHTOBYE MIMCHICTH YCIX HOPM, IO HAJICKATH
JI0 OJTHOTO 1 TOTO % MOPSJIKY, 1 KOHCTUTYIOE €JIHICTb ILIi€] O€3/114l HOpM. Y CHITy Takoi
€IHOCTI TIPaBONOPSAJOK MOKHAa ONHKCAaTH 3a JOIOMOrOK IIPaBOBHX BHCIIOBIB
(cymKkeHs), 10 HE cynepedarb ojHe omaHomy. [lomiOHI CyIKEHHS MOXYyTh OYyTH
ICTHHHUMHU 200 MOMMJIKOBUMH. AJle caMa HOpMa HE ICTUHHA 1 HE TOMWJIKOBA: BOHA
a0o nilicHa, a0o HedllcHA.

Y KOHTEKCTI MPaBOBOr0 HiHHICHOTO 0a3MCy — aKCiOJIOTIYHOI YCTAHOBKH —
OCHOBHA HOpMa 0e3M0CcepeHbO CIHIBBITHOCUTHCS 3 NMEBHOIO PEAJIbHO BCTAHOBJIEHOIO
KOHCTHUTYILI€I0, CTBOPEHOIO HAa OCHOBI 3BHYal0 a00 3a JIONOMOIOK 3aKOHOAABYOl
nisimpHOCTI. OCHOBHa HOpMa OMNOCEPEAKOBAHO CHIBBIIHOCUTHCA 13 CTBOPEHHUM
BIJIIOBIJTHO O L1€1 KOHCTUTYLII MPaBOMOPSIAKOM. Y CHIIY TaKOi CIiBBIJIHECEHOCTI 3
LIJJKOM TMEBHOI0 KOHCTUTYIIIEI0O OCHOBHAa HOpMa 1 OOIPYHTOBYE [IWCHICTH LI€i
KOHCTHUTYIII1 1 IPaBOMOPSAKY, O BiANOBiAaE iif. Takum unHOM, BigMmivae ['. Kenb3en,
OCHOBHY HOPMY HE BHUHAxOJSITh 1 HE MOCTYIIOIOTh JOBUIBHO, 00 Jii KOXHOTO
MIPaBOMNOPSAIKY € CBOSI OCHOBHA HOpPMa 1 HE ICHy€ BUOOpPY MIXK PI3HUMH OCHOBHUMH
HopMamu. OCKIJTbKM OCHOBHA HOpMa HE MOKe OyTH 0a)kaHOIO HOPMOIO 1 OCKUIBKH 1151
Hopma, 3a [. Kenb3enom, noriuHo HeoOXimHa mJis OOTPYHTYBaHHS OO0'€KTUBHOI
JUHACHOCTI TO3WTUBHUX IMPAaBOBUX HOPM, BOHA cama, HE Oyay4Yd TO3UTHUBHOIO
HOpPMOIO, MOXe OyTH JIMIIE HOPMOIO MHUCINMOI0. OCHOBHA HOpMa MOXke OyTH came
HOPMOIO, SIKa MUCIIUTHCA SIK MEePEyMOBa MPABOMOPSJIKY, KOJIH JTI€BUN Jaa IPUMYCY
TIYMAUUTHCS SIK CUCTEMA JIMCHUX NMPABOBUX HOPM.

3riZiHO 13 OCHOBHOIO HOPMOIO JIEP>KaBHOTO MPaBOMOPSAIKY, €HEKTUBHUMN ypsil,
SAKAA Ha TMIACTaBl J1€BOi KOHCTUTYIII CTBOPIOE [1€B1 CHIJIbHI Ta IHIUBIAyaJIbHI
HOpPMH, € JIETITUMHUM YpsSAOM Ili€i naepxaBu. [lpuHumm, 3rigHO 3 SIKMM HOpMa
NpaBOMOPSAAKY JiiiCHA 1O TUX TMip, MOKH ii JidCHICTh He OyAe MNpUIMHEHa
nepeadayeHuM MPaBOTOPSIAKOM Ccroco0oM abo 3aMiHeHA MIHCHICTIO 1HIIOI HOPMU
bOTO J1ay, — el MPUHIUI € MPUHLIUIIOM JIETITUMHOCTI.

I3 mo3umii mpaBoBOI THOCEOJOrii — BYEHHS MPO MiI3HAHHS MPABOBHUX
HACTaHOB i iX aieBicTh — B Teopii I'. Kenb3ena nependaveno, mo 3 Ti€i MUTI, 5K
cTapa KOHCTUTYIISl BTpaya€e [l€BiCTh, a HOBa ii HaOyBae, — aKTH, HaJIUICHI
Cy0'€KTMBHUM CEHCOM CTBOPEHHS a00 BXKMBAHHS MPABOBUX HOPM, TIIyMadaThCs 3a
JIOTIOMOT'OI0 JIOMYIICHHS HE CTapoi, a8 HOBOI OCHOBHOI HOPMHU. SIKIIO K PEBOJIOIIS HE
€ YCHIIIHOIO — SIKIIO PEBOJIOIIIiHA KOHCTUTYLIS (CTBOpEHAa HE BIAMNOBIAHO M0
pPO3MOPSKEHb CTapoi KOHCTUTYIII) HE CcTaja JIEBOI0 1 PEBOJIOLIS HE CcTajia
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IPOLIECOM CTBOPEHHSI HOBOTO IpaBa, TO HOBA OCHOBHA HOpMa HE MOCTYIIOETHCA. Y
[IbOMY BHMAJKy Taka PEBOJIIOIliS HEYCIIXY €, 3TiJHO 13 CTapOl KOHCTUTYIIEKO 1
KPUMIHAJIbHUM KOJIEKCOM, IO BIAMOBIAAE iid, Ep>KaBHUM 3JI0YMHOM. 3aCTOCOBAHUH 3
nux MipkyBanb npuHiun I'. Kenb3eH Ha3uBae nmpuHUIUNOM €PEKTUBHOCTI Ta JOJAE,
10 MPUHITUI JIETITUMHOCTI 0OMEXEHUN MPUHIMIIOM €(EeKTUBHOCTI.

[To3uTuBICTCHKE TIPABO3HABCTBO MpH 1IbOMY, NoMivae ['. Kenb3en, moxe nuiie
KOHCTaTyBaTH, 1110 111 OCHOBHA HOpMa Iepen0avyaeThesi, ajie BOHO 30BCIM HE IparHe
y3aTH  Ha cebe yHkuii HOpMOTBOp'-IOI BJIaJM 1 3aJHIIAETHCS Mi3HABAIBHOIO
nisutbHICTIO. «[Ipomonyroun Teopito ocHOBHOI HOopmu, — nuie ['. Kenb3en, — uucte
BUCHHS 30BCIM HE BIJIKpMBA€ HOBHUI METOJ MpPAaBOBOTrO IMi3HaHHS. BoHo murie
BUBOJIUTh HA CBIJOMHH pIiBEHb Te, IO pPOOJATH yCi IOPUCTH (B OCHOBHOMY
HECBIIOMO), KOJHM BHWIEONucaHi (akTH BOHU PO3YMIIOTh HE SK Kay3aJdbHO
JETEPMIHOBAHI, aJie 3aMICTh LbOIO TIYyMayaTh iX CyO0'€KTUBHUN CEHC K 00'€KTHBHO
JIHACHI HOPMH, SIK HOPMATHUBHHI MPaBOMOPAIOK, HE 3BOASYM MPHU IIbOMY JIIMCHICTD
[BOTO JIaJly JI0 BHUIIOi METANpaBOBOi HOPMU (O HOPMH, BCTAHOBJICHOI BIJIAJIHOIO
1HCTaHIII€10, BUILIECTOSIIOO 0 BIAHOIIEHHIO JIO MTPaBOBOI BJIAJIN); KOJIM 1] PaBOM
BOHHU PO3YMIIOTh BUKJIIOYHO MO3UTHBHE IMpaBo. Teopiss OCHOBHOI HOPMHU — 1€ JIUIIIE
pe3yibTaT aHali3y TUX METOMAIB, SKUMH 3/1aBHA KOPUCTYETHCS TO3UTHBICTCHKE
TIPaBO3HABCTBOY .

Y KOHTEKCTI MNPaBoOBOi OHTOJIOT, Ha BiAMiHYy Bigx TpaguUiHOrO
MO3UTHUBI3MY, YHMCTe BYCHHS IIPO IPaBO BiATBOPIE O00'€KTHUBHY AIMCHICTH
MO3UTHBHOIO NMPaBa Ik 00YMOBJIEHY TAKUM, 10 MOCTYJIIOBAJO OCHOBHY HOPMY.
3aBasgku Takiii mepenymoBi, 3riHO 13 . Kenb3eHoM, yucTe BUEHHS MpO TIPaBoO
TIAYMAauuTh CTOCYHKM MIDX JIIOJIbMH $SK HOPMATUBHI CTOCYHKHM — SK Ti, LIO
KOHCTUTYIOIOTbCSI ~ O0'€KTMBHO  JIMCHMMHM TpPaBOBUMH HOpMaMH  OOOB'S3KH,
MOBHOB&)KECHHS, MpaBa, KOMIETEHIl. AJie 1[I CTOCYHKM MDK JIIOJbMH, TMOMIYae
I'. Kenb3eH, MOXKHA TpeCcTaBUTH 1 Oe3MepeyMOBHO, 0€3 MOCTYJIOBaHHS OCHOBHOI
HOpPMH: SIK BIJIaJHI CTOCYHKHM — B3a€EMOBIJIHOCHHU JIOJIeH, IO HAKa3yloTh 1
MIIKOPSIOTECS (YW HE TIIKOPSIIOTHCS), 1HAKINE KaXKy4dHd, COIOJOTIYHO, a He
IOPUIUYHO.

3 mo3uuii MpaBoBOI AHTPOMOJIOTil, B KeJb3€HIBCbKiH HOPMOJIOTIYHIN
iHTepnpeTanii NO3UTHBHOIO NMPaBa MOHATTHA AI€BOCTI — peaJibHOI CHJIM NPaBa —
BHUCTYINIA€ SIK YMOBA JIMCHOCTI MpaBa fIK JJf OKPeMHUX IHAUBIAIB, Tak 1 1Js
CyCHJIbCTBA B WijioMYy. AJle BIJ3HAYMMO, IO MPAaBO HE TOTOXKHO HOT0 CEHCY
HOpMaTHUBHOTO HanexxHoro. [lim mificHiCTIO TpaBa MaeTbcs Ha yBa3i coerudivuHe
iCHyBaHHS TIpaBa, BiJIMiHHE BiJ] MPUPOAHOI peanbHOCTi. BracHmii ceHC mpaBa, i3
SKHM TIPaBO 3BEPTAETHCA A0 PEaTbHOCTI, TAKHIA: IPUPOJIHA, Y TOMY YHCTI COIlialbHA
peanbHICTh, MOXKE BIJINOBIJIATH a00 CyNEPEeUnTH MPaBy JUIIE y TOMY BUIAAKY, SKILIO
cama BOHa He TOTOXHa JAiiicHOCTI npaBa. Po3puBatoun cyuie 1 HanexHe, . Kenb3eH y
TOM >K€ Yac, MparHy4d 370JIaTh KpalHI HACIIIKA TaKOor0 pPO3pWBY, BHU3HAE
HEMO>KJIUBICTh BIIBOJIIKTUCS BiJl PEabHOCTI (J1€BOCTI) MpaBa Mpy BU3HAYCHHI HOTO
JIHACHOCTI, X04a 1 3aCTepirae MpoTH X OTOTOKHEHHS.

135 Yycre Buenns npo mpaso lanca Kenbsena. / C6. nep. Bum. 2./ — M.: AH CPCP THIOH, 1988. ¢.81-82
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Comonoriyno, 3a cnoBamu I'. Kenb3eHna, mig Mi€BICTIO MO3WTHUBHOTO IpaBa
Ma€eThCs Ha yBasi Biaja (BiajHa Cujia Mpasa), 10 BCTAaHOBIIOE TpaBo. [1ia miicHICTIO
mpaBa CJIiJi pO3yMITH BCTaHOBJICHE I[1€}0 BJIAJ0I0 MO3UTHMBHE MpaBo. Hakasu Bianu
OyJIb-SIKOTO JIOBUILHOTO 3MICTY IHTEPIPETYIOThCS B YMCTIM Teopii mpaBa I'. Kenabzena
K CHUCTE€Ma MPABOBUX HOPM HAJIEKHOTO, IO BUXOJUTH 13 TIMOTETUYHOI OCHOBHOT
HopMmu. Ha #oro mymky, SIKIIO 3aMIHUTH TOHSATTS PEATbHOCTI (MPEICTaBICHOI SIK
JI€BICTh TPABOIMOPSAAKY) TMOHATTSAM BJIaJAW, TO IWTAHHS TPO CIIBBIIHOIICHHS
JINCHOCTI 1 JI€BOCTI MPABOIMOPAIKY CIIBManae i3 100pe BiIOMHUM MUTAaHHSIM IPO
CHIBBIJHOIIEHHS TpaBa 1 BIaAW. Y BKa3aHOMY AaclEKTI 3ampONOHOBaHE PpIlICHHS
BUSIBIISIETHCS] YCHOTO JIMILIE CTPOTO HAYKOBUM (POPMYITIOBAHHSIM CTapoi iCTUHU. X04a
IpaBo 1 HE MOXKe iICHyBaTu 0e3 BJIaJH, BOHO, OJIHAK, BJIa/ll HE TOTOXKHO.

I3 mo3unii npaBoBoi oHTOJIOTII i akcioJiorii, mnpaBo, B Teopii I'. Kesb3eHna, €
JIaJIoM 200 OpraHizaiui€ro BJIaIu.

Y Hamiil owmiHmi, i3 NO3MUIII MPaBOBOI AHTPOMOJOrii, i3 mo3Muii
CHiBBiTHONIEHHS iHAMBIAA i JAep:kaBu, AepxkaBH i npasa, I'. Keab3en Bucrynae
MPOTH TPAAULIHHOrO AyaJi3My Aep:KaBu i nmpasa. BiH 0TOTOXkHIOE IepikaBy i
IPaBO0 Ta TPAKTYy€ [Aep:KaBy SIK MNpaBonopsiaok (y PpoO3yMiHHI mpaBa fK
NPUMYCOBOI0 COLIaJbLHOIO Jiaay). BiH cTBep/pKye, 10 SK TIIBKH MH IMOYHEMO ITi]T
JIEP’)KaBOI0 MaTH Ha yBa3l MPaBOMOPSIOK, HETalHO BUSBUTHCS, IIO0 CYNPOTHBHA
IPOCTUM ETUKO-TIOJITUYHUM TOCTYJIaTaM AIMCHICTh a00 peanbHICTh AEp)KaBH €
NO3UTUBHICTh TpaBa. JlificHa Aep:kaBa € MO3UTUBHUM IpPaBOM Ha BIJAMIHY Bij
CIIPaBEIJIMBOCT1 — BUMOT TMOJIITHUKH.

Ha BiaMiHy BiJ TpajMIIiiHOTO TMO3UTHBI3MY, SIKHM e€TaTu3ye Mpaso,
KEJIb3€HIBCbKUI HOPMATHBI3M, HABMAaKH, JIETali3ye (y KeIb3€HIBCbKIM CEHCI YUCTO
dbopmMaTpHOTrO HaJNEXHOT0) AepxkaBy. [lpu nbomy He ciij 3a0yBaTH, 1O B YUCTOMY
BueHH1 ['. Kenb3eHa inerbest mpo TeopeTHUHe OOIPYHTYBAaHHS 00'€KTUBHOI N1MCHOCTI
BCSIKOTO BXXE€ HAJaHOro (BCTAHOBIICHOTO OQIMIHHOIO  BIAJ0I0, JIEPIKABOIO)
MO3UTHBHOIO MpaBa 13 SKUM-HEOyAb JOBIIBHUM 3MICTOM. | SIKIIO B KOHIEMIIISX
€TaTUYHOTO TIO3WTUBI3MY TIOYaTKOBE BUIPABIAHHS JEpXKaBU Mae Ha YyBasi
BUTIPABJIaHHA 1 BIAMOBITHOTO TO3WTMBHOIO TMpaBa, y HOPMATHUBICTCHKOMY
MO3UTHBI3MI TOM K€ €QEeKT IOCATAETbCS MPOTWICKHUM IUISXOM: IOYaTKOBA
BUIPABJIaHICTh SKOTO-HEOYAh MO3UTHUBHOTO TMpaBa MAa€ Ha yBa3i BUIPABIAHICTH 1
AKOI-HEOYIb Iep>KaBH.

Cnin BU3HATH, IO y CBOIA KPUTHUIIl TPAAUIIMHOI — TMO3UTUBICTCHKOI B
HEKEeJIb3€HIBCbKOM BaplaHTlI — KOHLEMNLi aepxaBu 1 npasa ['. Kenb3eH npaBuibHO
BiJI3HAYA€ HU3KY 11 ICTOTHUX HEJOJIKIB. 3T1HO 13 TAKOK KOHIICMIIIEI0, IepKaBa iICHYE
HE3aJIEKHO BIJ MpaBa, ajie BOHA CTBOPIOE MpPaBO — OO'€KTMBHMI MPaBOIOPSIOK, a
MOTIM caMe HOoMY MiAKOpS€EThCsl — 3000B's13y€e ceOe 3a JOMOMOTOl BIACHOTO MpaBa.
«Takum umHOM, — KpuTHuHO momivae I'. Kenp3eHn, — aepkaBa — K MeTalpaBOBa
CYTHICTb, SIK CBOTO POJy COLIAJIbHUN OPTaHi3M — € MepeayMoBa Mpasa, ajie, B TOU ke
camMHil yac, nepkaBa nepeadadae OyTTs IpaBa y CBOil SIKOCTI MPaBOBOTO CyO'ekTa,
OCKIJIBKU JIepKaBa MITKOPSIETHCS MPaBy, HUM 3000B'SI3yEThCS 1 CTa€ MPaBoBOO. Tak
BHTJISIJIA€ TEOPis JBOCTOPOHHOCTI 1 caM0O3000B’sI3aHHS JICPXKaBH, KA, HE3BAKAIOUH
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Ha CBOi OYEBHJHI MPOTUPIUYS 1 BUCYHEHI i ONIOHEHTaMHU 3allepeueHHs, 5K 1 paHile
BHSIBIISE BPAXKAIOUY JKHTTE3IATHICTEY .

HepxaBy I'. Kenb3eH xapakrepusye K LEHTpaIi30BaHUM MPaBOMOPSAOK — Ha
BIIMIHY BIJ TakuxX aOCOJIOTHO JICLICHTPAII30BaHUX JaiB MPUMYCY, SK
IPABOIOPAIOK MEPBICHOTO CYCHUIBCTBA 1 3araJIbHUA MIDKHAPOJHUN MPaBONOPSIOK.
I'. Kenp3eH mumie, 1o MpaBOMOPSIOK NMOBUHEH MAaTHU XapakTep OpraHizaii y
BY3bKOMY 1 CHEI[IaJIbHOMY 3HAU€HHI CJIOBA: BiH NOBHMHEH BCTAHOBJIIOBATU OpraHM,
K1, (PyHKIIOHYIOUM 3a MPHUHILUIIOM PO3MOJLIY Mpalli, CTBOPIOIOTH 1 3aCTOCOBYIOTH
HOPMH, 1110 YTBOPIOIOTH 1I€H MPaBOMOPSIIOK; BiH MOBUHEH BUSBIISTH BIIOMUN CTYIIHb
neHTpaiizaii. /lep>kaBa — 11e BIiTHOCHO LIEHTPANi30BaHUH MPaBOMOPSAOK. Jlep:kaBHa
BJaJla Ma€ HOPMATUBHUN XapakTep 1 € JIMCHICTIO €(QEeKTUBHOTO JepP>KaBHOTO
npaBonopsiaky. «Takum uymHoM, — nume [. Kenb3eH, — paepxaBa, OCHOBHUMH
eJIEeMEHTAMHU fKOi € HaceleHHsS, TEpUTOpis 1 Jep)KaBHA BlaJa, BU3HAYAETHCA SIK
BIJHOCHO LIEHTPaJI30BaHMUN, 3arajoM 1 B IUIOMY JI€BUI MpaBOMOPSIOK 13
OOMEKEHOI0 IMPOCTOPOBOK 1 TUMYACOBOIO C(EpOro MINCHOCTI, CyBEpEeHHUH abo
0e3nocepeIHbO MiANOPSIKOBAHUN MIXKHAPOIHOMY IIPABY»

Iigxoasiuu 3 mMo3uIlil MPaBOBOI OHTOJIOTII i THOCEOJIOTii 10 iICHYBaHHSA i
nisHaHHA Teopil npasa I'. Keab3ena, BiI3HAYNMO, IO BiAKNAAI0YH KOHLEMIIK0
caMo03000B’si3aHHA JIep:KaBu 1 mpaBoBoi aepxkaBu, I'. KeJb3eH cTBepaKye, 110
Jdep:KaBa, sika He NiANOPSIAKOBaHA NpaBy, HemucamMma. JlepkaBa, 3riHO 3
IOpUJIUKO-HOPMATUBICTCHKUM TpakTyBaHHsIM ['. Kenb3eHa, TUIBKM 1 ICHYE y CBOIX
aKTax, sIKl € JIIOJCPKUMU aKTaMHU, 110 MPUIUCYIOTHCS AEPKaBl SIK IOPUIUYHINA 0COOI.
A Take TIPUTNUCYBaHHS MOXJIMBO JIMIIE Ha MIiJACTaBl MNPaBOBUX HOPM, IO
nepen0dayaroTh 11 akTu. Tak, BUCIOBIIOBaHHS: «/JlepxaBa CTBOPIOE MPaBO», MOMIYaE
I'. Kenb3eH, o3Havae nuuie, 1Mo JOAU (HAMPUKIA, YWICHA MapiaaMeHTy, ypsay), dui
aKTU TPUIHCYIOThCS Jep)KaBl Ha TIJACTaBl TpaBa, CTBOPIOIOTH MpaBo. AJjie Iie
O3HAyYae, M0 MPABO PETYIIOE MPOIEC CBOrO CTBOpeHHs. He nepkaBa minKopseThes
CTBOPEHOMY HEIO MPaBy, a MPaBO PETYIIOE MOBEIIHKY JIOJIEH, OCOOIMBO CIIPSIMOBAHY
HAa CTBOPEHHS TpaBa, 1 TaKUM YHWHOM MIAMOPSIKOBYE €001 IMX JTFOJCH.
[IpunucyBanHsi nepkaBi, a HE KOHKPETHUM JIIOJIM TIpaB 1 OOOB'S3KIB, YHACTIIOK
4yOoro JepaBa K CaMOCTiiiHa ocoba mepcoHi(pikye MpaBOMOPSAOK — 1€, 3TIAHO 13
I'. Kenb3eHnom, € ychoro jmiie po3ymMoBa orepailis, JOMOMDKHUN 3aci0 mi3HaHHA. A
npeaMeT Mi3HAHHS —TUIbKHU MPaBo.

Ockinbku I'. Kenb3eH 0TOTOXKHIOE AEpKaBy 1 MPaBo, JJIsl HbOTO BCSIKA JepKaBa
€ MpaBoBa JiepkaBa. BUKOpUCTaHHS X MOHSTTS IMPaBOBa JiepkKaBa B CICHIATbHOMY
CEHCl — JJIl XapaKTePUCTUKW TaKOTO THUIlY Jep)KaBU, sSKa BIAMOBITAE€ BHUMOTaM
neMokparii 1 mpaBoBoi Oe3neku — . Kenb3eH Binkugae, OCKUIBKA TPH I[OMY
nepeadavyacTbCs 1 MPUUHSITTS JOMYIICHHS, 3T1AHO 13 SKUM JIUILE TaKUK JajJ IPUMyCy
MO>K€ BBAXKATHUCS CITPABKHIM MTPABOTIOPSIKOM.

Take momymienHs, 3a omiakoro I'. Kenwp3ena, me 3a06000H, IpyHTOBaHHWI Ha
Teopii mpupoanoro npasa. I'. Kenab3eH ke mi MpaBONOpsAIKOM Ma€ Ha yBasl TUIbKU

3 Yycre Buenns mpo mpaso lanca Kempsena. / C6. nep. Bum. 2./ — M.: AH CPCP IHIOH, 1988. ¢.110
Y37 Yycre Buenns mpo mpaso lanca Kenssena. / C6. nep. Bum. 1. / — M.: AH CPCP IHIOH, 1987. ¢.51-52



141

MNO3UTHBHE MPaBO 13 OyAb-KUM JOBUIBHUM 3MICTOM. «AJPKe, — MHIIE BiH, — 1
BIJIHOCHO LEHTPAJII30BaHUM JajJ MPUMYCY, 110 MAa€ XapakTep aBTOKpaTii, 1 M0 HE
rapaHTye Ipyd HEOOMEKEHIM THYYKOCTI HISIKOi IpaBOBOi Oe3Mekn — 1€ TexX
MPaBOMOPSAIOK... 3 TOUYKH 30pY MOCIIJOBHOTO MPaBOBOTO MO3UTHUBI3MY, MPaBO, SK 1
JepkaBa, He MOKe OyTH 3pO3yMiJie 1HaKIle, HIX SK MPUMYCOBHM Jaj JItOJICHKOL
MOBEJIIHKH, 10 CaMO IO co0l IIe HiSK He XapaKTepu3ye MOro 3 TOUKH 30py Mopai
abo crpaBemmMBOCTI. Tol JepkaBa MOXKE PO3YMITHCS B IOPUIMYHOMY CEHCI HE Y
GinbIIiif i He B MEHIIIHT Mipi, HiX caMme mpaBoy ™.

Pa3oM 13 OCHOBHOIO HOPMOIO MMO3UTUBHOTO MPABOBOIO JIATy OKPEMOI JepKaBu
I'. Kenp3zen Bupinge 1 GopMymoe TakoK OCHOBHY HOPMY MDKHApOJHOTO TpaBa 1
OCHOBHY HOPMY MPUPOTHOTO IpaBa.

SIKIIO BUXOAUTH 3 IPUMATy JEP>KaBHOTO, & HE MDKHAPOJAHOTO MPABOMOPSAKY,
To Toni, momivae I'. Kenb3eH, MiXHapoJHE MpaBO — JIMIIE CKJIaJ0Ba YacTHUHA
CYBEPEHHOT'0 JEpXaBHOTO IPAaBOIMOPSJIKY, OCHOBHA HOpMa SIKOTO € II1JICTaBOIO
JUHACHOCTI OJTHOYACHO 1 JIEP>KaBHOTO, 1 MIKHAPOHOTO TpaBonopsaKy. [Ipu nmpumari
K MIDKHApOJHOTO TpaBa, 13 4yoro Buxoauth ['. Kenb3eH, MiKHapoJHE MpaBo — Iie
€IVUHUM CYBEpPEHHHM TPaBOMOPSIOK, SKOMY MIANOPSAKOBAaHI YCl JIepKaBHI
MpaBOMOPSAKA. Y TaKOMy pasi OCHOBOK JIMCHOCTI I1HJIWBIAyaldbHUX JEp>KaBHHUX
IPABOIOPAJKIB € HE MOCTYJhOBaHa HOpMa (HE OCHOBHAa HOPMa KOXHOTO TaKOI'O
MPaBOMOPSIKY), a MO3UTUBHA ((PaKTHUHO BCTAHOBJIEHA) HOPMa MIKHAPOHOTO TpaBa,
sKa OMUCYEThCS TaK: «B1AMOBIAHO A0 3araJlbHOrO0 MIKHAPOJIHOTO MpaBa, ypsia, KU
3MIACHIOE HE3AJIEKHO BIJ IHIIMX YpSAAIB €()EKTUBHUN KOHTPOJb HaJ HACEICHHSIM
NEBHOI TEPUTOPIi, € JETITUMHUI YypsiJ, a HACEJIEHHs, 10 XUBE Ha 1A TepI/ITopi'f 1
KOHTPOJIOBAHE I[UM YPSIOM, YTBOPIOE AepiKaBy (Y CEHCI MiKHAPOIHOTO mpaBa)»’ .
OCHOBOIO X JIACHOCTI 1 IIi€l MO3UTUBHOI HOPMHM MIXHAPOJHOTO TpaBa i YChOTO
MDKHApOJHOTO TIpaBa, 1 OMOCEPEIKOBAHO — KOXKHOTO OKPEMOTO JEepKaBHOTO
MpaBOMOPSAAKY — TpU TpUMaTi MDKHAPOJHOTO TIpaBa € OCHOBHAa HOpMa
MDKHApOJIHOTO TIpaBa.

OcHoBHA HOpMa MIXKHAPOJIHOTO TpaBa, 3a ['. Kenb3eHoM, cBiaunTh: «/lepkaBu
— Ypsii, Y CBOiX B3a€EMOBIJTHOCHHAX MMOBUHHI TTOBOJUTHUCS BIATOBIAHO /10 1ICHYIOYOTO
B MDKHapOJHUX BIJHOCHMHAX 3BuYaio», abo: «lIpumyc onHiei nepxaBu 1O
BIIHOIIICHHIO J0 1HIIIOT TOBUHEH 31MCHIOBATHCS 32 TaKMX YMOB 1 TaKUM YHMHOM, SIKi
BI/IMOBIAIOTH iCHYIOUOMY B Mi>KHAPOIHHUX BiIHOCHHAX 3BHYAION .

OcHoBHa HOpMa MIXKHApPOJTHOTO TMpaBa — JIOTIKO-IOPUANYHA TEPEayMOBa, IO
JI03BOJISIE PO3TIISAATH 3arajbHE MIKHAPOJHE MPABO — Ji€BI HOPMH, IO PETYIIOIOThH
MOBEJIIHKY YCIX Jep)kaB MO BIJHOIIEHHIO OJHA 10 OJHOi, SK IPaBOBI HOPMH, IO
3000B'SI3yI0Th JIEPKABH.

I'. Kenb3eH miagKpeciioe, M0 OCHOBHA HOpMa MIXKHAPOJHOIO TpaBa TEX HE
YTBEPKYE HISKOI IIHHOCTI BIJHOCHO MO3UTUBHOTO MpaBa, HaBITh I[IHHOCTI MUPY —
3MICT MTO3UTUBHOTO MpaBa MOXKe OyTH SIKUM-HEOYb.

[Ipu mpumati MIXKHAPOIHOTO NPABOTIOPSIKY  MHP pO3yM1€TbC}I K OLIbII
BHUCOKHI IO BiJHOIICHHIO JO JCP>KAaBHOTO 1, OTXKE, SK HAWBUIIMK 1 CyBepEeHHUU

38 Yycre Buenns mpo mpaso lanca Kenbsena. / C6. nep. Boim. 2./ — M.: AH CPCP THIOH, 1988. c.153-154
39 Yycre Buenns npo mpaso lanca Kenbsena. / C6. mep. Bum. 2./ — M.: AH CPCP THIOH, 1988. c.94
Y0 Yycre Buenns npo mpaso Ianca Kenbsena. / C6. mep. Bum. 2./ — M.: AH CPCP THIOH, 1988. ¢.96
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MIPaBOMOPSIOK. SIKIIO K BUXOTUTH 3 IPUMATY JIEPKABHOTO TIPABOTIOPSIKY 1 JEp>KaBH
(mepkaBHI TIPABOMOPSAKKA) BCE K€ TaKd HA3UBATH CYBEPEHHUMHU, TO, KPUTHUUHO
nomivyae ['. Kenb3eH, 1eil cyBepeHITET MOXeE€ O3HayaTH TUIbKMA Te€, L0 JepXaBHI
MPaBOMOPSAIKUA MIJKOPSIOTHCS OJHOMY JIMIIE MIKHAPOJHOMY IPABOIOPSAKY, abo,
KOPUCTYIOUHCh TMPUUAHATOIO TEPMIHOJOTIED, IO JEpKaBH € Oe3nocepeini
MDKHApOIHO-TIPABOBI CITIBTOBAPHCTRA.

I3 mo3uuii npaBoBOi aKcioJorili — B CHCTEMI I[IHHOCTEN NMpaBa — B KPUTHUILI
NPUPOIHO-NIPABOBHUX Teopiii uncte BueHHs I'. Keab3eHa, mo akuenrtye 0yab-sike
MO3MTHBHE NMPAaBO, CIHPSIMOBaHe SIK MPOTH TPAAMUIIHOr0 MO3UTHUBI3ZMY, TaK i
NpPOTH YCiX AHTHNO3UTHUBICTCHKUX KOHIENIid NPaBOBOro PoO3yMiHHS, IO
KPUTHUKYIOTBCSI HHUM B SIKOCTi i1€0JI0Ti30BaHUX — HEHAYKOBHMX HPHUPOIHO-
NMPaBOBUX MepPeKOHAHb. Y 3B'S3Ky 3 IIUM BiH IMOCTIHHO MiJKPECIIOE, 10 OCHOBHA
HOpMa, sIKa B MOT0 BYCHHI OOTPYHTOBYE 00'€KTHUBHY JIHCHICTH MTO3UTUBHOTO TIPaBa,
BUKOHY€E €IICTEeMOJIOTIYHY, a He eTUKOo-TomTthuuny (¢yHkiito. [IpaBna, Bu3Hae BiH, 1
OCHOBHA HOpPMa, 1110 OOTPYHTOBYE MO3UTUBHE TIPABO, CaMa HE € MO3UTUBHUM MPABOM.
«Y 1boMy, — Bi]MiYa€ BiH, — MOKHA BUSBUTH TMEBHE OOMEKEHHS, 1[0 HAKJIAIA€ThCA
HAa TPUHIMI TMPABOBOrO IMO3UTHUBI3MY, a BIJMIHHICTD MK IO3UTHUBICTCHKOIO 1
MPUPOIHO-TIPABOBOIO TEOPIEI0 MOKHA BU3HATH YCHhOI'O JIMINE BIJIHOCHOIO, a HE
abconoTHOO0. [IpoTe 1 BIAMIHHICTH JOCHUTH 3HAYHA, 100 BIAKMHYTH TOYKY 30Dy,
0 IrHOpye 1ii, 3TiHO SIKOT TO3UTHBICTChKA TEOPisi OCHOBHOI HOpPMH, SKa
MPOIOHOBAaHA YHUCTUM BYCHHSAM TIPO TPaBO, € PI3HOBHJOM MPHUPOTHO-TIPABOBOI
teopiin™*h.

VY cBoilt kpuTHIll pUpoaHO-TIpaBoBoi Teopii I'. Kenb3eH Biamivae, 1110 OCHOBHI
3yCHIIIA 1I€i Teopii 3a3BUYail 30CEpEeKEHI Ha MOUIyKaxX KPUTEPI0, 3TiAHO 13 SKUM
MO3UTHUBHE TIPABO MOKHA OIIHUTH 5K CIpaBeIInBe a00 HEeCIpaBeINBe, a TOJIOBHE —
MOXHa BunpasBaaTu sk cnpasemmse. Opnak, 3a [I'. Keab3enom, kpurepiro
a0CcoTI0THOI cIpaBeUIUBOCTI HeMa€. ToMy MpeICTaBHUKH IILbOTO BYCHHS, TIOMidae
I'. Kenb3eH, nporosouryBaiy HE OHE MPUPOIHE MPaABO, a O€3J1Y Pi3HUX MPUPOJIHO-
MpaBOBUX JIJiB, IO Cylepedarh OJHE OJHOMY. TakK, 3TiIHO 3 OJHIEI0 TEOPIElo,
MpUPOJHA — CIIpaBeUIMBa — TIILKU MPUBATHA BIACHICTb, 3T1IHO 3 IHIIOK — TUIBKH
KOJICKTUBHA; 3T1IHO 3 OJIHIEI0 — TUIBKHA JEMOKpAaTis, 3TiHO 3 IHIIOK — TUIBKH
aBTOKpaTisl.

Lmro3opuanM, 3a ominkoro I'. Kenb3eHa, € 1 ysBIEHHS, 3TIIHO 13 SIKUM TEOPis
IPUPOAHOTO MpaBa MOXE JATH HIYMM HE OOYMOBJIEHY BIJAINOBIIb HAa MUTAaHHA PO
OCHOBY [IHCHOCTI MO3UTUBHOTO TNpaBa. Taka Teopis OayuThb OCHOBY JIMCHOCTI
MO3UTHUBHOTO TpaBa B MPUPOTHOMY TIPaBi — B JIaJi, SKM BCTAHOBJICHUH MTPUPOIOIO B
SIKOCT1 BHIIIOI BJIQAHOI 1HCTAHIIII, [0 CTOITh HAJ 3BHYAMHHMM 3aKOHOJABIICM. AJie 3a
TAaKOT0 TpaKTyBaHHs, Bia3Havae ['. Keiab3eH, MpupoHe MpaBo — TEK BCTAHOBJICHE —
MO3UTUBHE TIPaBO, TUIBKM BOHO BCTAHOBJICHE aKTOM HE JIFOJCHKOi, a HEJI0JICHKO1
Boii. ToMy JIOTIYHO TIOCHTIIOBHA TEOpiss TPHUPOAHOTO TMpaBa TEX IMOBUHHA
MOCTYJIIOBaTH CBOIO OCHOBHY HOpMy, a came: «HeoOXimHO BUKOHYBaTH BEIIHHS
npupoan». 3a I'. Kenb3enowm, 1ie o3navae, 1o 1 Teopis MpUPOTHOTO MTpaBa MOXKE JTaTH
He Oe3nepenyMOBHMI, a JHIIE OOYMOBIEHY IOMYIIEHHAM CBO€I0 TiMOTETHYHOIO

! Yycre Buenns npo mpaso lanca Kenssena. / C6. nep. Bum. 2./ — M.: AH CPCP IHIOH, 1988. ¢.100
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OCHOBHOIO HOPMOIO BIJMOBIAb HA MUTAHHS MPO OCHOBY MIACHOCTI MO3UTHBHOTO
npaBa.

Onnak momiOHY BIATOBIAB y BHUIVISAI OCHOBHOI HOPMHU IMPUPOIHOTO IpaBa
I'. Keap3eH BBaxkae HENMPUMHATHOIO. AJDKE NIpUpOJa, MoMidae BiH, II€ CHUCTEMa
Kay3aJbHO JICTEPMIHOBAHUX €JIEMEHTIB, Y HEl HEMa€ BOJIi, 1 BOHA TOMY B3araji He
MOX€ BCTAHOBJIIOBAaTH HISKMX HOpM. Hopmu MOXyTh BBa)KaTucs 1MaHEHTHO
BJIACTUBUMH MPUPOJIi, TIILKH SKIIO 0aUnuTH B HiK mposB Bojil bora. TeepmkeHHS 1Ipo
Te, Mo bor wepe3 mpupoay MOBENIBaE JIOASIM TOBOJUTUCS TICBHUM YHHOM, €
MeTtadizuyHe [OMYUICHHsS, fSKE HEe MOKe OyTH MNpUHHATE HayKOl B3aram 1
MIPaBO3HABCTBOM 30KpEMa, TOMY IO TPEAMETOM HAYKOBOTO Ii3HAHHS HE MOXKE OyTH
SBUIIE, TIPO SKE TOBOPUTHCS, IO BOHO ICHYE 3a MEXaMH BCSKOTO MOMIJIHBOTO
JIOCBITY.

[cTOoTHA BIAMIHHICTH MIX HOPUAMYHUM IMO3UTHBI3MOM 1 MPUPOJHO-TIPABOBUM
BueHHsAM, 3rigHo 13 ['. Kemb3eHoM, moinsrae y TBEp/KEHHI, IO JIHCHICTh
MIO3UTHBHOIO TMpaBa HE 3aJCKUTh B MOro CIIBBIIHOIIEHHS 13 HOPMOIO
cupaBenauBocTi. Ilpm mboMy BiIH BBa)ka€ CIPaBEIJIUBICTh BIACTHUBOIO JIFOJISIM
JTOOpOYECHICTIO 1 BIIHOCUTH 11 g0 uapuHu Mopaii. ['. Kenpzen BBaxkae, 110
CIPaBEIJIUBICTh € MOpPAJIBHOI SKICTIO, SK 1 BCSIKa JOOPOYECHICTh, TOMY
CIIpaBEIJIUBICTh BIJIHOCUTHCS J0 IIAPUHHU MOPAJII.

[Tigxoas4u 3 MO3MINT MPaBOBOI aAKCIOJIOTI — MpaBa 1 MOpali — BIA3HAYUMO, 1110
yci couianbHl HopMu I'. Kenb3eH niMTh Ha mpaBoBi 1 MOpajbHI. SIK MOpaJibHI BiH
Opyu I1OMY pO3MVIAJAa€ yCl HEOpaBOBI HOPMH, BKJIIOYAIOUM 1  PENITiifHi.
«IIpaBo3HABCTBO, — MHUIIIE BiH, — HE €IMHA AUCHUILIIHA, 1110 3aMAETHCSI BUBUCHHSM 1
onucoMm coifianbHux HOopM. i 1HII coliaibHI HOPMHU MOKHa 00'€THATH TI1JT HA3BOIO
MOPaJTb; TUCITUTLIIHY, IIT0 BUBYAE 1 OMUCYE 1X, MOKHA Ha3BaTH eTuKoro» 2.

Etuka, six 1 mpaBo3HaBCcTBO, 3a I'. Kenb3eHoM, Hayka Mpo HOPMH, a HE MPO
daktu. Bona BuBUae 1 onucye MopajibHi HOpMHU, BCTAHOBJICH] BJIAJIHOIO 1HCTAHIIIEIO B
cdhepi Mopai abo Taki, IO CKJIAIKCS Ha IiCTaBl 3BUYAI0.

CnpaBe/yIMBICTh SIK BJIACTHBICTH JIFOAWHU TIPOSIBIISETHCS B 1i  COIIANIbHIN
MOBEIHII 10 BIAHOLIEHHIO 10 1HIINX Jdroaei. CorianbHa NOBEAIHKA JIFOIUHH, 3T1IHO
3 I'. Kenp3eHoMm, cnpaBemsivBa, SKIIO BOHA BIJIMOBIA€ HOPMI, siIKa mepeadavac Ito
MTOBEJIIHKY — BCTAHOBIIIOE ii B SIKOCT1 HAJIE)KHOTO 1 THM CaMHUM KOHCTHUTYIO€ IIHHICTh
cupaBennuBocTti. CollianbHa TOBEAIHKA JIIOJAWHU HECIpaBeIIMBa, SKIIO BOHA
CYNEpeUYuTh SIKINCh HOPMI, IO MPHUIUCY€ NEBHY MOBEIIHKY, 1 I[I0 HOPMY MO>KHA
Ha3BaTU HOPMOIO CHIPABETUBOCTI.

Hopma cnpaBegimBocTi — MopajibHa HOpMa, 1 TOHSTTS CHPaBEAJIMBOCTI
MIAMOPSAAKOBAaHE TOHSATTIO Mopali. «MeTOo0JIOTIYHIA YUCTOTI TMPaBO3HABCTRA,
nigkpecitoe ['. Kenb3eH, — morpoxxye HeOe3rneka He JUIIe TOMY, IO YacTo He
MOMIYaI0Th MEXY, 1110 BIJAIs€ HOTO BiJl MPUPOAO3HABCTBA, alie 1 — 3HAYHO O1JIbIIe —
TOMY, III0 MTPABO3HABCTBO HE BIAPIZHSIOTH (YU BIAPI3HAIOTH HEJOCTATHHO SICHO) BiJ

. . . . e . .o . 143
CTHKH 1, BIAIIOB1AHO, HC IIPOBOJATH YITKO1 P13HUI1 MK MOPAJUIIO 1 IIPABOM)> .

Y2 Yycre puenns npo mpaso lanca Kenssena. / C6. nep. Bum. 2./ — M.: AH CPCP IHIOH, 1988. ¢.82
3 Ypcre Buenns npo mpaso lanca Kenssena. / C6. nep. Bum. 2./ — M.: AH CPCP IHIOH, 1988. ¢.61
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3 mux no3uwiit I'. Kenp3eH 3anepeuye mpoTu TOTro, IO CIPaBEAJIUBICTD, K 1
HECIPaBeUIMBICTh, BBAXKAETHCS TAKOXk BIACTUBICTIO CaMUX HOPM, II0 HOPMH TEX
OIIIHIOIOTHCS SIK J0Op1 abo moraHi, CripaBeIJIuBl 400 HEeCTpaBEJINBI, KOJIU TOBOPSTH
npo 1o0pe abo moraxe, crpaBeUMBe a00 HECTIPaBEIMBE MO3UTUBHE IIPABO.

3a I'. Kenp3zenoMm, HopMa mpaBa abo Mopaii Moxke OyTH — IIe 1O CYTi ii €uHa
XapaKTepUCTUKa — abo JIMCHOI0, a00 HEAIMCHOIO, MPUUOMY Y pa3l KOH(IIKTY HOPM
(HampuKIIal, HOPMHU CIIPaBEIMBOCTI, HA SIKY CIUPAETHCS MPUPOAHE MPABO, 1 HOPMU
MO3UTUBHOTO MpaBa) JHIIE OJHA 3 HUX MOXKE BBaxaTHcs AiiicHowo. Tomy, momivae
I'. Kenb3eH, KoM HOPMY TO3UTHUBHOTO TpaBa BBAKAIOTh JTIMCHOIO JIUIIE TOCTUIBKH,
MOCKUTHKM BOHA BIAMOBIA€ MPUPOAHOMY TMPaBy, TO BIACHE MIHCHUM y LI HOPMI €
TIJIBKY TIPUPOJIHE TIPABO.

Kenp3eHiBChbKE OUYMINEHHS TpaBa BiJ CIPaBEAJIUBOCTI MPOAUKTOBAHE
MO3UTUBICTCBKAM XapaKTepoM HOro uucroro BueHHs. Bixke te, mo I'. Kenb3zen
BIJIHOCUTH CIPABEIMBICTh JI0 MOpai, Mepeapiliae Horo HeraTUBHE CTaBJIECHHS 10
Teopii MPUPOAHOTO MpaBa Ta 1 B3araii J0 SKOI-HeOY/b KOHIIEMIIIT pO3PI3HEHHS MpaBa
1 3akoHy. CBO€EpPIJIHICTh KEIB3€HIBCHKOTO JIETi3My OOYMOBIIEHa CHENU(pIKOK HOro
HOPMATHUBI3MY: PO3PHMBOM CYIIIOTO 1 HAJIEKHOTO, TPAKTyBaHHSM HaKa3zy BJIAaJId SIK
JIOTIYHOTO HAJIEKHOTO, SIKOi-HEOyIb MPAKTUYHO YCIHIIIHOI CUCTEMHU HACHIIbCTBA
(BKITIOUAIOYU THPAHIIO, AECIOTU3M, TUKTATYPY, COIIaIi3M, Gariu3M, cIOBOM — OyIb-
KWW TOTANITApU3M) SIK JIEBOTO COINATBHOTO Jaay MPUMYCY 1, OTKE, 00'€KTUBHOIO
MIPABOIOPAIKY, BUMPABIAHOTO TIMOTETUYHOIO OCHOBHOIO HOPMOIO.

Uucte BUYEHHS MPO TMPaBO SK HAICKHE THM CaMUM € HOPMOJOTIYHOIO
JETITUMAIIIEID CYIIOTO, BKJIIOYAIOUM OyIb-fSKE [1€B€ HACUIBCTBO, Y TOMY YHUCHI 1
OpraHi3oBaHOi J1€BOi OaHAM. MiX MpaBOM 1 CBaBULISIM 3a TAaKOro MiAXOAY HEMae
MPUHIMNIOBOI BIAMIHHOCTI. BiAMIHHICTB 11 y KpalloMy pa3i He SIKiCHa, a KUIbKICHA!
BEJIMKE CBaBULISI B MacimTabax kpainu — 1e, 3a [. Keab3eHom, mpaBo, a maje
CBaBULIS — mpaBomnopymieHHs. Kenb3eHIBChbKE OYMINCHHS MpaBa Bif Oyab-sSKOTO
3MICTY HACIpaB/ii 03HAYa€ BUIPABIAHHS BCIKOTO 3MICTY MpaBa.

BUCHOBKMU 3 APYT'OI'O IIMTAHHA:

Keanb3eHiBcbka Teopist mpaBa ik IPUMYCOBOIO JIAAY, IO PO3IIAJAETHCSA B
OHTOJIOTIYHOMY KOHTEKCTI, € 110 CYTi He Teopisi MpaBa, a iIHTepHpeTanisa CUIH AK
npasa.

Po3rnsgaouu Teopil0 YHMCTOr0 MNMpaBa B AaKCiOJOTNIYHOMY KOHTEKCTI,
HeoOXigHO BigmiTuTH, 1O 1ocTtaHoBka I. Keab3eHOM 3aBIaHHSA OYMIICHHS
IpeaMeTa MPAaBO3HABCTBA BIJl BChOro HE mpaBoBoro € 3Haunmorw. I'. Kenbien
KPUTUKY€E 3MIIIEHHA TpaBa 1 Mopall 1 BIAMIYEH! MOJIOHUM 3MILIEHHSAM Pi3HI
IIPUPOJTHO-TIPABOB1 KOHIIEIINi, ajle ockuibku I'. Kenb3eH BBakae NMpaBOM TIIBKH
NO3UTHBHE MPaBO, a MOro BIIIMIHHY O3HAaKy OayuTh Y MPUMYCOBOCTI, BIH IO CYTI
3arepevyye HasBHICTh y MpaBa CBOTO CHENU(PIYHOTO MPUHIUITY, 110 BIAPI3HSAE MPaBO
BiJl HETpaBa 1 yChOT0 MO3aMpPaBOBOTO.

VY migxoni I'. Kenb3eHa irHOpy€eThCsl TPaBOBUI CEHC HE JIMIIE CIPABEIINBOCTI,
ae 1 (QopmanpHOi pIBHOCTI K OO0'€KTMBHOI BIAMIHHOT OCOOJHMBOCTI 1
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(dbyHIaMEHTaIbHOTO MPUHIIMUITY MpaBa. SICHO TakoXk, 10 Hi (paKTHYHA MPUMYCOBICTD,
Hl OCHOBHA HOpPMa HE € 1 HE MOXKYTb OyTH MPUHIUIIOM IpaBa. ToMy MOKHaA CKa3aTH,
110 JUIsl BHUPIIMIEHHS CBOIO OCHOBHOI'O 3aBJAaHHS — OYMILEHHS IPaBO3HABCTBA BiJ
BCcboro He mpaBoBoro — y I'. Kenb3eHa Hemae HaWroJIOBHIIIOTO — OCHOBU TaKOTO
OYHUIIICHHS — 00'€KTUBHOT'O KPUTEPiIO BIAMIHHOCTI IpaBa BiJ] HEMpaBa.

YV T.Kenp3ena B cwily BIACYTHOCTI MNPHUHLMIY IpaBa, IpaBoBa (opma
BUSBJISIETHCS LIJIKOM TOPOXKHBOIO, O€33MICTOBHOIO — CIICIiajbHO OYHIICHOIO BI
OyIp-SKOTO, Y TOMY YHCII 1 JOBUIBHOTO, TO3WTHBHO-TIPABOBOTO 3MmicTy. OTxke
IpaBOBHI KOH(IIIKT KEIb3€HIBCHKOTo (opMaii3My MOJsArae He B TOMY, IO BiH
TpakTy€e MpaBo SK (HOpMy 1 MparHe OUYKUCTUTH MPaBOBY (HopMy Bif MO3aPaBOBOTO
3MICTy, @ B TOMY, II0 caMa g popMa B MOTO IHTEpHpeTAallii OMMHAETHCS MMOBHICTIO
OYHIIIEHOIO BiJI BCHOTO BJIACHE MPABOBOTO. [HakIe KaXydd, B YACTOMY BUYCHHI TIPO
IpaBo MpaBoBa GopMa IiIMIHIETHCS JIOTTYHOIO POPMOIO, KA IITKOM 0€33MICTOBHA Y
dbopMaIbHO-TIPABOBOMY CEHCI 1 ToMy aOcoiioTHO Oaiigyka [0 Oylb-SKOTro
(baKTUYHOTO 3MICTY.

Takum yunoMm, y migxomi I'. Kenp3zena umcTora mo3armpaBoBoro Gopmaiizmy
MOEJIHYETHCS 13 AHTUIIPABOBUMU HEYUCTOTAMH IMO3UTHUBI3MY OYb-SIKOTO (PaKTUYHO
HAJAHOTO TMO3UTHUBHOro mpaBa. [IpmyoMmy Kenb3eHIBChbka HOpMOJIOTiYHa dopma 1
CTPYKTypa HaJIeKHOTO cama 1o co0i, Y BIIpUBI BiJl CYIIOr0 MO3UTUBHOTO MpaBa, HE
Ji€eBa B MpaBOBOMY ceHcl. IIpaBoBoro » 3HaueHHs Iisg JioriyHa (gopma HaOyBae y
BueHHI ['. Kenp3eHa nuiie 3aBAsku ii Tyxe TOBUIBHOMY CTUKYBAaHHIO 13 OYyb-SKOIO
(aKTUYHICTIO TO3UTUBHOTO MIPaBa.

Kenb3eHIBCbKUI PO3PUB MK HAJIEKHUM 1 CYIIMM 1 BIANOBIAHE OYUIICHHS
NEPILIOTo BiJl APYroro 00epTaeThCsl MOBHOIO 3AJIEKHICTIO HAIEKHOTO BiJl CYILIOTO.

MMigxoasiun 3 mo3uMUii NMPAaBOBOI AHTPOMNOJIOriI, BiA3HAYHUMO, WI0 34
I'. Keab3eHoM, nmpaBo HeOOXIZHO PO3IVIAAATH AK NPUMYCOBHM JIaJ JIIOACHKOI
NMOBeAIHKHU, SIKMA peryiroe Jii Jtojaeil 3 BIIHOIIEHHS OAuH A0 oxHoro. IIpaBoBa
BJIaJa — B 1HTEpecax 1HAMUBIAIB 1 IPABOBOTO CIIBTOBAPUCTBA B IJIOMY — IMPOMOHYE
MEBHY JIOJCHKY TMOBEIIHKY TIIBKH TOMY, IIO BBaXKa€ il I[IHHOIO ISl TPAaBOBOTO
criBTOBapucTBa Jrojaei. [IpaBomopsigok mepemdavae, 1m0 3a MEBHUX YMOB MaroTh
OyTH 3A11MCHEHI TIEBHI 3aX0/IM IPUMYCY.

IMigxoasiuu 0 «4YUCTOT0 BYEHHSI MPO MNPaBo» 3 MO3MUII NPaBOBOI
THOCEeO0JIOTil, BKa’KeMO 4YHWTAayeBi, HAa TOW BaKIMBHHA (aKT, M0 OUUIICHHSA
npeaMeTa MPaBO3HABCTBA SIK HOPMATHUBHOI HaykW 3aiicHIOeThes [. Kemb3enom 3a
JOTIOMOT00 CTIEM(PIYHOr0 HOPMATUBICTCHKOTO METOY BUBUEHHSI 1 OMUCY IpaBa sk
0CcOOJMBOI cUCTEMU HOpM 1 TeBHOi cdepu HanexxkHoro. 3rigHo 13 I'. Kenb3eHowm,
cnenu@iuHUid  MeToJ BU3Hauae cnenudiuHuid npenMer mnpasa. [IpuHuumnona
BIJIMIHHICTh MeTOAy, nomivae I'. Kenb3eH, cripuuuHs€ 1 TPUHIMIIOBY BIAMIHHICTb
JOCITIIKYBaHOTO TIpeIMEeTa IpaBa.
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3. COUIOJIOTTYHUM HAIIPSIM TEOPII ITIPABA — AJIbTEPHATHUBA
HOPMATUBICTCBHKOI TEOPII IIPABA.
OHTOJIOTI'ISI, AKCIOJIOT'ISI, AHTPOIIOJIOI'ISI, THOCEOJIOT IS

Corioforis mpaBa Mae CBOi icTOpu4HI KopeHl. BoHa Hepo3puBHO MoOB's13aHa 3
pO3BUTKOM corrioyioriyHoi aymku XIX — mouatky XX cronite. [locTymnoBo B 1iei
nepioj ICTOPUYHOT'O PO3BUTKY TEOpis MpaBa BTpadae CBIM IUIICHUM XapakTep. Bona
TU(EPEHLIIOEThCA Ha «3arajbHy TEOpito mpaBay, «(itocodiro mpaBa» 1 «COIIOIOTI0
paBay.

[Tigkpecnumo, 0 MpoIleC BKa3aHOTO E€BOIOIIITHOIO PO3BUTKY B TEOpii mpasa
HE MOJKHA YSIBJISTH CHPOIICHO. 3BEPHEMO yBary 4WTada Ha Te, [0 P BaXJIMBUX
aCTEKTIB COIIIOJIOTIi MpaBa OMOCEPEIKOBAHO, MEPEBAKHO HA METOI0JIOTTYHOMY PiBHI,
BUSBIISIIOTECA B mpaisgx 3acHOBHUKIB corpionorii O. Konta (1798 — 1857) 1
I'. Cnercepa (1820 — 1903).

Bigznaunmo, 110 y paMkax coIioJiorii mpoOjaeMu mpasa, MOJTITHKY 1 JAepKaBU,
13 MOMEHTY ii MOSIBU BUBYAJIUCS B MaJOMy CTymeHI. Ajie cepell MpaBO3HABIIB Oylia
BU3HAHA HEOOXIJHICTh COIIOJIOTIYHUX AOCTIDKEHb 11 €(PEKTUBHOTO PO3BUTKY
IOpUIMYHOI  Hayku. Bxazaniii oOcTraBuHI chopusiia TpakTUKa KOHKPETHUX
COIIOJIOTIYHUX JTOCJIJIKEHb, 1110 MoYanacs, 30KkpeMa, y cepi KpuMIHAJILHOTO TpaBa.
[le mo3BonMiIO, MO-TEpIe, 3BEPHYTUCA JI0 BHUBYECHHS MIKOCOOHCTICHUX SIBHIIL
IIPaBOBOI JIMCHOCTI, SIK1 paHille He OXOIUTIOBAIUCS MPOOIEMATUKOIO IIPABO3HABCTBA,
MO-JIpyre, BUKOHATH PsJ METOAOJOTIYHUX PO3POOOK KOHKPETHHX COLIOJIOTIYHUX
JOCIIIJKEHb B TpaBl. Y 3B'SI3Ky 3 METOJOJIOTIYHMMH PO3pOOKaMHU COLIIOJOTTYHUX
SBUII Y TaTy3i MpaBa B OHOBJICHOMY BHUTJISAI 3'SBUJIOCS TO'€HAHHS E€MITIpPUIHOTO
PIBHS TOCJIJIKEHB 13 TEOPIEIO CEPEIHBOIO 1 BUILIOTO PIBHA COLIIOJIOTTYHOTO 3HAHHSI.

BxaxeMo ymTadyeBi Ha TOW acmeKT, IO B HAYKOBOMY KOHTEKCTI KOPUCHHUM €
MIIX17 0 TpeaMera COIloorii mpaBa 3 TO3HUINI MPaBOBOI OHTOJIOTII, aKCIOJOTi,
aHTpomoJIorii, THoceosorii. He icHye Takux BiAramdy»KeHb MPaBOBOi HAYKH, HABITh
HaWBIIANICHIIIINX, 3BEPHECHHS JI0 SKUX HE CIIPHUSIIO O Mi3HAHHIO TOTO, IO € MPaBo.

Y mamomy po3yMiHHI, HE CIiJ POOWTH BIAMIHHOCTEHM MIXK ITOHSATTSIMH
«Corriooris mpaBay 1 «IOpUIUIHA COII0JIOTIs», HEOOX1THO BXKHBATH iX K CHHOHIMH,
o npononyBaB K. Kapbon’e — (paHiry3pkuii mpaBO3HABEIlb, KU CTBEPIIKYE, 110
COIIOJIOTIS TpaBa TOXIiJHA BiJ COIIOJOri, pO3BUBANACS SK Taily3b OCTaHHBOI, a
OTPUMABIIIM CAMOCTIMHICTh, aKTUBHO B3a€MOJII€ 13 3arajibHOIO COII10JIOTIEHO.

st Toro, mo0 pO3KpUTH 3MICT MOHATH «COIOJIOTISI TpaBay 1 «OpUIUYHA
COITIOJIOTIs» SIK CUHOHIMIB, 3IMCHUTH MiAXIJ JO MpeIMeTa COIoJIorii mpaBa 3
MO3UIIIT MPABOBOI OHTOJIOTI, aKC10JIOT1i, aHTPOIIOJIOT1i, THOCEOJIOT1i, 3BEPHEMOCS 10
BUTOKIB 3apyOI’KHOT 1 BITYM3HAHOI COIIOJIOTIT mpasa 1 ii eBomtouii B XIX — movarky
XX cromiTtsa. BkaxkemMo yuTadeBi HA «MO3ai4HICThY» MiAXOIIB A0 COIIOJIOTIi Mpaga,
SK TaTy31 TPaBOBOTO 3HAHHS, 110 JIUIIIE CKJIAIa€ThCA.
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Butoku comioJiorii mpaga i ii esosonii B XIX — mouarky XX cTo1iTTd B
€BpOIENChKIil KyJIbTYPpI.
OHTOJIOTiYHM, AKCIOJOTIYHUI, AHTPONOJIOTIYHM I, THOCEOJOTTYHUN ACTIeKTH

O. KOHT — OJMH I3 3ACHOBHMKIB COINIOJIOITi BiJIOMUM, TEepeayciM, SK
POIOHAYATBHUK MO3UTHBICTChKOI (iocodii i mosurmsicTchkoi comionorii. Moro
ocHoBHI mpaii: «Kypc no3utuBHOi ¢inocodii» B 6-T Tomax, a Takoxk «Cucrema
MO3UTUBHOI MOMITUKH, a00 COI[IOJOTIYHUM TpaKTaT MPO OCHOBHU PEIrii JIOACTBa» B
4-X TOMax.

[Timxomsun 3 mo3uuii oHTOJIOTI i aHTpomoJorii, Big3Hauumo, mo O. Kont
PO3TIISAaB COILIOJOTII0 SK HAayKy MPO CYCHUIbCTBO, aKIGHTYIOUHM yBary Ha Jifx 1
croco0ax Aif 1HAMBIAIB Y BIJHOCHHAX MIXK CO00I0. Y OHTOJIOTIYHOMY KOHTEKCTI,
HOro cOHiOJIONiYHA KOHIENUIA XapaKTepPU3YEThCH ileaoM «iIaay i mporpecy».
Camy coIrioyiorio BiH MIAPO3IIIMB Ha JIBI OCHOBOIIOJIOXKHI CKJIQJ0BI — COIlaJbHY
CTaTUCTUKY 1 COIllaJIbHy JWHAMIKy. Y THOCEOJIOTiYHOMY KOHTEKCTi Iiepiia
MOKJMKAaHA BHBYATH YMOBH ICHYBaHHS 1 3aKOHHM (YHKIIIOHYBaHHS COLIQJIBHUX
CHUCTEM; JIpyra — 3aKOHHU iX PO3BUTKY 1 3MIHHU.

['oBopsiun mpo oHTONIOTIYHMN KOHTeKeT KoHuenuii O. Konra, iin3Haunmo,
0 coljiajdbHAa CTATHCTHKAa — II€ aHaTOMIA CYCHUJIbCTBA, TEOPIS I'POMAJCHKOIO
MOPSAKY, HAWKpaIoi opraHizailli CycniibCTBa. PO3IsAI0YM CyCHiIbCTBO HAa OKpeMi
CTPYKTYpH1 I1HCTUTYTH, BIH BHIUISE€ CIM'IO, JEp’KaBy 1 PpENiritoo, IO BiAIIParTh
HAalBAXJIUBIIY poJib Yy 3a0e3ledYeHHl OpraHiyHOi €JHOCTI  YCIX  JIFOAEH.
Coulonoriyauii acnekT npasa BusBIseTbesl B norisaax O. Konra Ha nepxkaBy. Ha
HOro IyMKy, JepKaBa — 1€ OXOPOHEb I'POMAJCHKOI0 MOPSIIKY, IO CTOITh Ha BapTi
COIIIAJIBHOI COMAAPHOCTI 1 OOpeThCS MPOTH TEHACHINN KOPIHHOI PO301KHOCTI
MOYYTTIB, 1JICH Ta 1HTEpeciB JroJie. be3 mboro HEMOXKIMBUN CYCHITBHUN TPOTrpec.
HacnigyBanHsi TpoMaaCchbKOTO MOPSIAKY, MIAMOPSAKYBAaHHSA JepsKaBi, il MpPaBOBUM
HacTaHoBaM, BBaxkae O. KOHT — cBsilieHHUN OOOB'SI30K OYIb-SIKOTO IMpeICTaBHUKA
CyCHiJIbCTBA.

3 akcioqgoriunoi mo3uuii, comiaabHa quHaMika O. KoHTa — e no3suruBHa
Teopif cycniibHOro po3BuTKY. He 3amepedyroun meBHy pojib (akTopiB, 5Kl BiH
IMEHYBaB BTOPMHHUMHU (paKTOpamH, — KJIIMaT, IPUPICT HACEJICHHS, PO3MOALIT Mpalli,
0e3yMOBHY MEpUIICTh YYEHHUH BiAJaBaB AyXOBHUM, PO3yMOBHM ¢akrtopam. Tomy
XapakTep CYCHIIbCTBA HAa KOXHOMY ICTOPUYHOMY €Talll 1 HUISIXYy HOro pO3BHUTKY
Bu3HavaroThesa y O. KoHTa «CTaHOM JIIOICHKUX YMIBY.

I'. CHEHCEP, AHIVIMACBHKAA JOCJIIHUK-COLIOJOI, B OHTOJOTIYHOMY
KOHTEKCTI — TMPOAOBXKYBad KOHTIBCHKOI TO3UTHBICTCHKIN JiHIT B COLIONOTIT 1
dbimocodii, 3aCHOBHUK OPTraHivuHOT IIIKOJIA B COITIOJIOT].
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3 ToukM 30py TrHoceoJorii, BiH 0arato 3poOMB Ha LUIAXYy CTAHOBJICHHS
COITIOJIOTIi SIK CaMOCTIMHOT HayKH, O0COOJMBO y cdepi CHCTEMHOTO 1 CTPYKTYpHO-
YHKI[IOHATPHOTO aHANi3y y BHBUYEHHI CycIibcTBa. Foro ocHoBHa mpanst «OcHOBA
corrioyiorii». Jleski 3MICTOBHI aClleKTH METOJI0JIOTIYHOTO XapaKTepy MOXKHA BITHECTH
0 comiojiorii  mpaBa. BaxiuBy yBary aHIVIMCBKUN  yYEHHM  MpUILISAB
(YHKIIIOHYBAaHHIO CYCIUJIBHOI CHUCTEMH, il PI3HUM OpraHizailisM Ta yCTaHOBaM.
3rigHo 13 norsiaamu . CrieHcepa, CoIioioris MOKJIMKaHa OMUCYBATH 1 MOSCHIOBATH
PO3BUTOK TMOMITUYHOI OpraHizaiii, KUTTE€IISUTbHICTh CYCHUIbCTBA 1 MOTO YaCTHH, a
TaKOX MEBHI (JOPMH KOHTPOJIIO HAJ PI3HUMHU yCTaHOBAMU CYCI1JIbCTBA.

Y OHTOJIOTIYHOMY KOHTEKCTi, 00'€KTaMM COLIOJIOTIYHOr0 aHadi3y €
Mopaib, MOpaJbHICTh, €CTeTHYHa cdepa, a TaKOXK B3aEMHA 3AJCKHICTH MIK
CTPYKTYypaMH 1 OpraHizaiisiMi CYCIHUJIbCTBA 3 OJHOTO OOKYy, 1 >KUTTEIISUIHHICTD
JIIOJIEH, TX BUMHKH — 3 1HIIIOTO.

Y anTpomnoJioriuHomy KoHTekcrTi, [.CreHcep 3BepHYB yBary Ha
CyNEepewINBUI XapaKTep PO3BUTKY CYCIIbCTBA, Y TOMY YHCII 1 B MpaBoBiil cepi. Y
3B'SI3KY 3 IIUM BIH MIJIKPECIUB, IO HEEPIIKO 30UIBIICHHIO BHOOpPUUX TMpaB y
CYCIUJIbCTBI CYNPOBOJAUTH OOMEKEHHSI YNHOBHUIITBOM y Pi3HUX (opMax AisSUTLHOCTI
IpPOMAJISH.

Y akcioJorivyHoMy KOHTEKCTI BAXKJIMBO BIA3HAUWUTH, IO BBEICHHS HUM Y
HAyKOBUU 0O0Ir KaTeropil «CTpykTypa» 1 «PYHKLIs», CTOCOBHO COLIAJIBHOIO
JOCHIDKEHHS, CHPHUSJIO MOJAJBIIMM TOKOJIHHAM JOCHIAHUKIB Yy peanizalii
nosioxkeHs I'. CrieHcepa CTOCOBHO COLI0JIOT1I MpaBa.

E. TtoPKTENM (1858-1917) — 3ACHOBHHUK ®PAHIIY3bKOI'O HAIPSIMY B
CYYACHIN COLIOJOII TNPABA. Moro 3naunmmu npamsamu e: «IIpo posmogin
CYCIUIBbHOI Tipaiii», «CamoryoctBoy. Jlo icTopii coiiofiorii nmpaBa BiH yBIHIIOB, MO-
nepIne, KOHIICHIIEID TOSCHEHHS COIIaIbHOTO «COIIAJIbBHUMY, IO-APYre, 1€
«aHOMIT».

Y OHTOJIOTiYHOMY KOHTeKCTi, 3rizHo 3 mnoriasgamu E. [{ropkreiima,
IPEIMETOM COLIOJIOrii TNpaBa BHUCTYNA€ BUBYEHHS IMpaBa B HOTo CYyCHIJIBHOMY
KOHTEKCT1, 3B'A3KM MDK MpaBOM 1 MOpaUll0, MPAaBOM 1 MOPAJIBHICTIO, a TaKOX
(dbeHoMeH aHOMIT SIK IPUYMHM COLIANIbHOT MATOJIOTI 1 YaCTO 3JI0YMHHOCTI.

Y akciosorivyHOMy 1 AHTPONOJIOTIYHOMY KOHTEKCTaX, 3a JyMKOIO
E. Jlropkreiima, TroJioBHa OCOOJMBICTh TMOSCHEHHS COIIIaJbHOIO SBHUINA MOro
COLIIaJIbHUM 3HAUYEHHSM IOJISiTa€ B TOMY, IO JYXOBHI IIIHHOCTI 1 /1€ BTUTIOIOTHCS B
CYCIUJIbHI HOPMH. BTIIMBIIMCH, BOHM CTalOTh BAXKEISAMH PETYISIT TOBETIHKA
1HauBIMIB. J[yXOBHI IIHHOCTI, BTUTMBIIMCH Y HOPMHU (MOpPaJIbHI, TIPABOBI 1 MOJTITHYHI)
BUCTYTAIOTh CTOPOHAMH COLIIATBHOTO SIBUIIA €MITIPUYHOTO KHUTTH.

CorrianbHl HOPMH, OCOOJIMBO TPaBOBi, MalOTh MPUMYCOBHUH XapakTtep, 00
OPUMYIIYIOTh JIOAUHY TIATH BIANOBILAHO A0 ix 3micTy. [Ipu 1poMy BakIHMBO,
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HiaKpecToe (PpaHIly3bKui TOCIHITHUK, 110 COIliadbHI HOpMH €(hEeKTUBHI JIUIIE TOI,
KOJM BOHU CHHMPAIOTHCA HE Ha 30BHIIIHIN MPUMYyC, y TOMY YHCII TpaBa, a Ha
MOPAJIbHY JTOCKOHAJIICTh 0COOMCTOCTI, MOpPaIbHUI aBTOPUTET CYCITLIBCTRA.

Y OHTOJIOTIYHOMY KOHTEKCTI, y cBoOeMY BUeHHi E. J[topkreiim, po3kpuBaroun
CTPYKTYpPY CYCIJIbCTBA, 3BEPHYB yBary Ha JiBa 1oro KOMIIOHEHTH, 1110 MepeOyBatOTh
y B3aemonii. Ilepmmuit — 11e MarepiajibHi 1 AYXOBHI IIIHHOCTI, NEpeayciM, Ipaso,
MUCTENTBO, YCTOI, IO HE € «PYIIIHHOIO CUJIOK icTopii». [pyruit — me mrogu sk
KOJICKTUBHE CepeoBuIlle. BuBUaTH iX B3a€MOBIUIMB, MiJAKPECIIOBAB BiH, TOTPIOHO
KOHKPETHO — icTOpu4HO. OCKUIbKH, HAMPHUKIAJ, 3JI0YHH 3YCTPIYAETHCS B yCiX abo
OUTBIIOCTI CYCHUIBCTB, BiH po3risaaeTrbes E. JlfopkreiiMoM sk sBHILE HOpMalbHE. A
OChb JIeSKl SIBHINA, SKI MPEACTABISUINCS CHUIBHUMH B YCIX PO3BHHEHHMX KpaiHax
Hanpukinii XIX CTOMITTS, Taki, HaNpUKIad, SK MIJBUIICHHS YUCIa CaMOTyOCTB,
nocyiabJaeHHsT X MOpaJIbHOTO 3aCyJKEHHS, JIeAKlI TUIH €KOHOMIYHUX KpHU3 1 1HIII
SBUIIA, KBATI(IKYBAJIUCI HUM SIK TTATOJIOT14HI.

Y KOHTEKCTI J0CJHiIKeHb NMPABOBHUX MOOYI0OB — NMPAaBOBOI HOCEOJIOTIl —
E. ltopkreiim 1aB OOIpYHTYBaHHS TMOHSTTIO «aHOMish» (BIACYTHICTH HOPMH,
BIJICYTHICTh mpaBa). [{uM MOHATTSIM BiH MO3HA4Ya€ CTaH IIHHICHO-HOPMATHUBHOTO
BaKyyMy 1 KpHU30BHX IEpiOJiB PO3BUTKY cycnuibcTBa. lle o3Haudae, mo crapi
COLllaJibHI HOPMHU 1 LIHHOCTI BX€ HE MpalolTh, a HOBI BiACYTHI. [losicHIorOuM
«aHOMIIO», YYEHUI BUJIUISIE B SAKOCTI TOJIOBHOTO TaKWW CYCHUIBHUN CTaH, 3a SKOTO
BIJICYTHS peryJysilis NOBEAIHKY 1HIMBIA, MEpeyCiM peryisiis MopajibHa 1 paBoBa.
Buxin i3 «aHomii» BiH 0auMB y PO3BUTKY €KOHOMIKH, Yy il HOPMAaTHBHIN peryssuii,
0 BpaxoBye mpaBo. Y cCBITIHl «aHoMmii» E. J[fopkreiiM NOSICHIOBAB 1 NPUUYUHY
CcaMOryOCTB y CYCHIJIbCTBI, 00 BOHM BUAABAIMCS HOMY OAHIEIO 3 THX (OPM, B SKHX
nepesaeThes colliayibHa XBOpOoOa yChOTO CyCIIbCTBA.

MAKC BEBEP (1864 — 1920) 3poOuB MOMITHHH BIUIMB Ha XapakTep 1 3MICT
€BPOIEUCHKOT COIIOJIOTII MpaBa.

Y OHTOJIOTIiYHOMY i THOCEOJIOTIYHOMY KOHTEKCTI, HIMEeIbKHUH Yy4eHHil,
OCHOBOIIOJIOKHUK «PO3YMIIOUY0D» COILIOJIOTII i Teopii conianabHOI Ail, 3acTOCYBaB ii
INPUHINANKA 70 JOCHIDKCHHS IOJITHUYHOI BiaaM, pemrii, mpasa. Coriojoris, 3a
M. BebGepom, € Takoro, 10 «PO3yMi€», OCKUIBKH BUBYA€E TTOBEAIHKY OCOOUCTOCTI, 110
BKJIaJa€ y CBOi Jii MEeBHUM CeHC. A CTEep)KHEM Takoi COIoJIoTii € iaes
palloOHANIBHOCTI, IO 3HAMIILIA BITOOPAXEHHS Y Cy4aCHOMY il CyCHIbCTBI.

Y aHTpOmoJIoriYHOMY KOHTEKCTi, y cBOix mnorisaax M. Bebep poskpuBae
TpaKTyBaHHS MOJITHUYHOI Biagu. Cuparoduch Ha CBOIO TEOPIKO COLIAIBHOL Aii, BiH
BBa)ka€ aTpUOYTOM COIIAJIbHOI [1i B3a€MHE OYIKYBaHHSI BIJIOBIJIHOI IMOBEIIHKU
ycimMa cyO'ekTaMu, 10 OepyTh y4acTh y MOJITHYHMX BigHOcuHaXx. lle 1 3abe3neuye
JETITUMHICTh TIaHyBaHHA. T1, XTO YIPaBISIIOTh, YEKAaIOTh, IO iXHIM KOMAaHIam
MOKOPSITUMYThCS. T1 &K, KUM yIPaBJISIFOTh, YEKAIOTh TUPEKTUBH MIEBHOTO 3MicTy. Tak
BUHHKAE Hepe,HYMOBa-TeHI[eHHiH sKa 3a6e3neqye MOKJIUBICTh MaKCHMAaJIbHO
paIioHaJIbHOI TOBEIIHKM B TOJNITUYHIA cdepl 1 T03BOJSE MOCATTA TPAHUYHOT
e(EeKTUBHOCTI MDKITFOJICBKUX B3a€EMOBITHOCHH.
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Y KOHTeKCTi cuCTeMH AYXOBHHUX HIHHOCTEH — aKCIOJIOTIYHOMY KOHTEKCTI —
M. Bebep, BUX0osa4u 31 CBOET METOAOJIOTI, aHAJII3y€ JIETITUMHI TUIH JepKaBu. BiH
BUJIISIE TPY JICTITUMHI TUIHM TTAaHYBAHHS 1 BIJIMOBITHO TPU THUIIU MOTHUBIB IMOKOPH:
® [IaHyBaHHA B CHJIY OOOB'SI3KOBOCTI JIETAJIJbHUX HACTaHOB 1 OCOOHMCTOI J1JIOBOi

KOMITETEHTHOCTI;
® TaHyBaHHS, 00yMOBJIICHE «yCTOSIMU» B CYCIIbCTBI;
® TaHyBaHHS Ha OCHOBI MPOCTOi OCOOMCTOT MOTHUBALIT MiTAHUX.

[Ipyu upboMy JmuIIe B MEpIIOMY THUII [aHyBaHHS MOTHUBOM IIOKOPH €
CIIBBITHECCHUH 13 IHTEpecaMH 1HIIMX OCOOHUCTHM I1HTEpec, IO 1 TOPOIKYE
palioHAIbHY JI10.

3BepTaroyM yBary Ha HEoOXIJHICTh JIKBiAAIlll KOPYMIIi cepell MPeACTaBHUKIB
nepkaBHoi Biaau, M. Bebep BHCIIOBIIOE Take MOJIOKEHHS. 3a 1HIIMX PIBHUX YMOB,
BBa)Ka€ BIH, NPU BOJICBHUSBJICHHI HApOJy, HEOOX1HO BHOMpATH B OpPTaHU BIAJU
JIOJIE, 10 MaloTh HE JIMIIE JyXOBHE OararcTBO, aje 1 IEeBHE MaTepiajbHe
CTAHOBHUILIE. Y COLIAJBHO-TICUXOJOTIYHOMY IUJIaHI Taka OCOOUCTICTh OuIbIie
MIJIXOAUTH JJISl POBEICHHS CAMOCTIMHOI MPABOBOT MOJIITUKH.

O. Epaix (1862 — 1923) — ABCTPIMCBKHIA FOPUCT — 3irpaB 3HauHy POJb y
dhopMyBaHHI €BPOIEHCHKOI COIIIOJIOTII ITpaBa

Y OHTOJIOTIYHOMY KOHTEKCTi, HOTO LUIICHA KOHIIEMIliS MpaBa yCKJIaJHEHA 1
cynepeuwinBa. BiH MOB'i3ye pO3BUTOK 1 CyThb IpaBa 13 COLIAJIBHOIO CTPYKTYpPOIO
CYCIIJICTBA, y TOMY YHCIIl CIM'€(0, TOPTOBUMH OpTraHi3aIlisiMu, 00'€ THAHHSIM JIIOJICH,
nepkaBHUMU CcTpykTypamu. Tum camum O. Epnix 3Beprae yBary Ha COIIabHY
OOyMOBJIEHICTh MpaBa. Y TOW >Ke€ 4Yac MOro TpakTyBaHHS I@IpaBa Mae€ JyxKe
PO3ILIMPEHUN XapakTep, 00 pO3risae yCi CyCiibHI SBUIIA B IKOCTI IPABOBUX.

[opsia 13 nuMm, O. Epnix npoBOAUTH YITKY A€MapKalliiiHy JIIHII0 M1 IPaBOBOIO
rajiy33to, MpaBONOPAIKOM Ta IHIIUMH CpepamMu COLIAIBHOIO >KUTTA: MOPAIIo,
MUCTEITBOM, peJiri€lo Ta 1HIMMUMU. BiH BiJ3HAYaB TakoX, IO JIepKaBa 3aCHOBYE
CBOIO JIISUTHHICTD HE JIMIIIE HA MPABOBUX BUMOTaxX.

Y KOHTeKCTi MPaBOBOI AHTPOMOJIOTII aBCTPIMCHKUN yUYECHUI HEBHUIPABIAHO
PO3IIMPIOE TOHATTS TpaBa. 3TiAHO 13 WOr0 MO3HIIIEI0, CAHKI[IOHOBAHI JIEPKABOIO
MIPaBOBI PO3MOPSIKEHHS € JINIIIE YaCTHHOIO TpaBa. Pa3oM i3 HUMHU, QyHKIIIOHYE TaK
3BaHE <OKHUBE IPaBO», a caMe — Taki BUJAW IIPaBHJ IIOBEIIHKA, SKi, B HOrO
TpaKTyBaHHI, IIOXBUJIWHU CTBOPIOIOTHCS JIOJBMU B MpoOIleCi iX chnuikyBaHHS. [[o
MOSIBU KOHCTHUTYIIIT 1 BJTACHOCTI ICHYBaJIO TIEBHE «COLI1aJIbHE MPABO», 00'€KTOM SKOTO
OyJ10 BIJTHOIIICHHS 1 OBEIHKA JIIOAUHU. AJie HaBPs UM MOKHA MOTOAUTHUCS 13 TUM,
o 1e OyJo «IpaBo» y BIACHOMY PO3YMiHHI IIbOT'O CJIOBA, 110 CTAHOBUTH HOPMU
MOBEJIIHKM, CAHKI[IOHOBaHI BUMOTamu jepkaBu. CaMme y 1IbOMYy BUSIBIIIEThCS CiiabKa
nanka B i1ei O. Epnixa «IIpo xuBe npaBoy». CripaBa B TOMy, 110 BIH HE MPOBOJUTH
YiTKOi BIJIMIHHOCTI MDK TMpaBUJaMU TOBEIIHKH, SIKI HE TMOTPEOYIOTh JEep>KaBHO-
MPUMYCOBOI CaHKINi JJIs1 iX JOTpUMAaHHS, 1 MpaBUJIaMHU TOBEIIHKH, IO TOB'sI3aHI
0e31mocepeIHbO 3 FOPUIUYHUMH CAHKIIISIMH.
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K. KappoH’€ B 70-80-T1 PP. XX cTomiTTA 0yJIN peasizoBaHi H0CTIIKEeHHS Y
cepi muBiILHOTO i ciMeiiHOro 3akoHogaBcTBa. BiH 00yMOBIIIOE, IO COIIIOJIOTIS
IpaBa HE OXOIUTIOE yCe MpaBo, yci Woro ramysi. Ha gymky ¢paniry3pkoro yueHoro,
CTPH)KHEM COITI0JIOTI MpaBa € [UBUIbHE MPaBO.

Posrasimaroun BuenHsi K. KapOoH’e B OHTOJIOTIYHOMY KOHTEKCTI,
BII3HAYUMO, (paHIy3bKHI YyUYEeHH BBa)kae, IO COIIOJOTIS TpaBa IOXigHA BiJ
comiosorii. Bona po3BuBaiacs Sk rajxy3b COIIIOJIOTI], a OTPUMABIIN CAMOCTIHHICTD,
aKTUBHO B3a€MOJi€ 13 3araipHOIO coimiojoriero. Pazom 13 tim K. KapGon’e
OPOTUCTABNISAE  IOPUAWYHY  COIIOJOTII0 1  TPagulliiiHy  IOPUCHPYACHIIIO,
CTBEP/IKYIOUH, 10 IOPUCHPYACHINIS — HOCIH JOTMAaTUYHOTO IMiIXOMY, a COIIOJIOTIs —
IIEHTP HEIOTMAaTHYHOTO BUBYCHHS TPaBa.

Posrnsgaoun BuenHs 7K. KapOon’e 3 mo3umii mpaBoBOI T'HOCEOJIOTII,
BII3HAYHUMO, 10 WOMY HAJICKHUTh PsAJA IIIKAaBUX TMOTJISIIB PO CITIBBIIHOIIECHHS
IOPUUYHOI COIIOJIOrIi 13 3arajgbHOIO COIIOJIOTIE€I0, 3 IHIMUMU TyMaHITapHUMHU
HayKaMU, PO BHYTPIIIHIO JTU(epeHIialio IPUAUIHOT COII0IOTi, PO pi3H1 hopMu
mpaBoBOi  MCHUXOJIOTii  (colliaibHy, HaIlOHAIbHY, I1HAMBIAYaJbHY  IPaBOBY
TICUXOJIOTIIO).

HesBaxatoun Ha «MO3ai4HICTB», MOXKHA TOBOPUTH MPO TE, IO PO3BUTOK
coLioJorii mpaBa B €Bponi Mae HE JUIIE CBOI ICTOPUYHI KOPEHI, ajie 1 Tpaauuii, Io
CKJIaJAI0ThCs — JIOMIHYIOU1 TEHEHIIII.

Y OHTOJIOTIYHOMY, aKcioJIOriYHOMY, AHTPOIOJIOTIYHOMY i
THOCEOJIOTiYHOMY acCHeKTi, COLIOJIOris MmpaBa — HamnpsM MPaBOBOIO 3HAHHSA — Y
CBOEMY  PO3BUTKY 0OyMmoBieHHW  oO0'ektuBHUMHU  (pakTopamu. [lo-mepire,
HEOOXI1THICTIO JOCIIHKEHHS COLIAIbHUX MPOIECIB Y KOHTEKCTI MPAaBOBOI HAYKH, TO-
Jpyre, MParHeHHSIM PO3BUBATH MPABOBE 3HAHHS B KOHTEKCTI JUHAMIKU COIlaTbHUX
MPOILIECiB, TO-TPETE, BIUIMBATH HA COIIANIbHI MPOIECH YCIEI0 CHCTEMOIO0 MaHYyHUYOro
mpasa.

CoLI0J0r' 11 IPABA I OCOBJIMBOCTI ii PO3BUTKY B KYJbTYPI CIIIA ¥y XX
CTOJIITTI.
OHTOJIOI'TYHUM, AKCIOJIOTTYHUI, AHTPOIIOJIOTTYHUI, THOCEOJIOT TYHU I
ACHEKTH

BkaxemMo ynTaueBi Ha TOM (DAKT, 0 Y Cy4yaCHOMY CBITI COLIIOJIOTISI paBa Mae
CBO1 0COOIMBOCTI pO3BUTKY. Lle BITHOCUTHCS, TOJTOBHIUM YHMHOM, JIO0 COITIOJIOTI ITpaBa
B CIOA. Jocmimauku CHIA po3risinaimTh, y Mepiry 4depry, NpUKIagHe 3HAUYCHHS
comioyiorii mpaBa, a TOMY iX PO3POOKM BIMHOCATHCS OUIBIIOK MIpPOIO 10
METOJIOJIOTIYHUX MpoOJeM BKa3aHOI rajly3l MpaBOBOrOo 3HaHHSI. Y KOHTEKCTI
BUIIECKA3aHOTO MIIKPECIUMO, 0 Yy (itocodii — pyHIaMeHTaNbHIHM ramy3l 3HaHHS —
AMEPUKAHCHKUMH YYCHHUMH pO3TJSAIOThCS, SIK MNPAaBWIO, JIMIIE MPHUKIATH]
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npobsieMu, sIKI BIJHOCATBCA 10 METOJOJOTIYHMX TiAcTaB Hayku. OHTONOTIS 1
THOCEO0JIOTISl HAYKOBOTO 3HAHHS MAaJIO IIKaBUTh aMEPUKAHCHKUX JOCIHIIHUKIB. Byab-
sKe HaykoBe 3HaHHs po3risagaerbes B CLLIA nuiie 13 TeXHIYHOT — IHCTPYMEHTAIbHOT
no3uliii. be3syMoBHO, Bka3zaHa O0OCTaBMHA HE MOXKE CIPHUSATH 3POCTAHHIO HAYKOBOIO
3HAHHS.

[Tinkpecnumo, 10 B aMEPHKAHCHKIM COIIIOJIOTIi MpaBa ICHYE IparHeHHs 0
BUKOPHUCTAHHS PI3HOMAHITHUX MiAXOJIB: MPUPOJHO-IIPABOBOTO, MO3WTHUBICTCHKOTO,
eK3UCTEHII1aTICTCHKOTO, COILIOJOTIYHOTO. AJie TiepeBara BiIJIA€ThCS COILIOIOTIYHOMY
migxony. Taka mepeBara OOyMOBIIGHa camMe€ THM, IO COINOJIOTIYHMMA MIAXIT Y
Mi3HaHHI MPAaBOBHX SIBUII 30aradye B MEpITy Yepry TEXHOJIOTIUHY MPOIEAypHY 0azy
nochipkeHHs. Ha nOyMKy amepuKaHChKHX YYEHHMX-THCTPYMEHTAJICTIB, MpPaBOBi
HOPMH CIIiJI PO3MNIAJATH Kpi3b MPU3MY €(PEKTUBHOCTI y JOCSTHEHHI IJIeH, IO
MOCTaBJICHI BEPXOBHOIO BIaN0l0. E(DEKTUBHICT, JOCATHEHHS Il IOBUHHA
BUBYATUCSA B COIAJIbHOMY BIJOWTTI, SK PIBEHb JIOCATHEHHS COIlaJbHO-KOPHCHHUX
iJIel 3a MIHIMaJIBHOT BUTPATH 3aC001B 1 3yCHJIb.

Bkazanuii miaxin HaWOUIBIIO MIPOI0 OPIEHTOBAHMM HAa BUKOPUCTAHHS
Cy4acHO1 TEXHIKMA YIpaBJIiHHS, B MEPIIy 4Yepry, 1€ BIIHOCUTHCSA JI0 3aCTOCYBaHHS
3ac00iB  1HQOpMATUKH, SKa JO3BOJISIE BCTAHOBIIOBAaTH ONTHUMAJIbHI 3acOo0U
YIPaBJIIHHS MOBEIIHKOIO 1HJIMB1/IB, BAKOPUCTAHHS COIIIOJIOTTYHOTO 1THCTPYMEHTAPIIO
JUTSL TIEpEeBIPKU €(DEKTUBHOCTI HOPM, HE JIMIIE Ha €Tami MpaBOTBOPYOCTI, ajie 1 Ha
eTarni IpaBoBOi peai3alii.

Oco0smBO BIJI3HAYUMO ISl unTaya Toi PaxT, mo B CIIA HaliOLIbII MOMUPEH]
KOHKPETHO-COLIIOJIOTIYHI JOCIIKEHHSI B Tally31 KOHQIIKTONOrIi, KPUMIHOJOTII, a
TAKOX JIOCHIIPKEHHA Yy cdepl BHUBYEHHS (PAKTOpPIB 3aKOHOJABYOI, CYAOBOI 1
aJMIHICTPATUBHOI AISUIBHOCTI. XapaKTepHO, HANPHUKIAA, M0 y MeXaX COLI0JIOrii
npaBa B JOCHIIDKEHHSX, IO MPOBOJATHCS, AHANI3YEThCA ISJBHICTh MPUCSKHUX
3aciareniB, 3aJEKHICTh CYAJIIBCHKOTO PIIIEHHS B MCUXIYHOTO CTaHy CYJJii, HOTO
HACTPOIO, BIUIUB COILIAJIBHOTO TOXO/PKEHHS CYHJIB Ha YXBajH, IO BUHOCSTHCA,
MOBEIHKY MPalliBHUKIB TMOMIIEHCHKUX OPraHiB, COIllajJbHE MOXOJ/KEHHS OPHUCTIB,
CTHJIb 1X QISIJIBHOCTI.

Pazom 13 momioHuMu nociimkeHHsamu, B CIHIA akTWBI3y€ThCS isSTIbHICTH
YYCHUX Yy Tady3l METOJO0JIOTii aKTUBHOTO BIPOBAIKCHHS B COLIAIBHO-TIPABOBI
MPOLIECH TAKUX MIJAXO/IB, IK CHCTEMHO-CTPYKTYPHUHN, CTPYKTYPHO-(PYHKITIOHATBHHM,
JIOTIKO-CEMAaHTUYHHUM,  coliajdbHO-TicuxoyioriyHui.  Ilg  kaptuHa  0co0JIMBO
XapakTepHa JJIsI CYy4acHOTO aMEpPUKAHChKOTO CYCIIBCTBA, B SKOMY HAayKOBI
BUKJIQJICHHS 3HAYHOIO MIPOI0 HOCATh NPUKIAAHY CHpsAMOBaHICTb. HeoOxigHO
3ayBaKUTH, 110 YaCTO BOHU MPOBOASATHCSA Ha 3aMOBJICHHS JICPKABHUX CTPYKTYD, a
TAKOXX TMPUBATHUX YCTAaHOB 1 (ipM, Mepeciaiayoud MeTy pIlIeHHsS IIJIKOM
KOHKPETHHX 3aBJIaHb.

BiaminHOIO pHICOI0 aMepUKaHCHKOI MPaBOBOi Teopii € ii mmopamnizM. Tomy He
BUJAETHCS MOMJIMBUM BUAUIUTH SKYy-HEOyAb i1 JOMIHYIOUY KOHIENif0. Buxonsun 13
ckazaHoro, BigzHauumo, mo B CIIA B mnpaBoBifi HayIl CKIAAAEThCS JTOCUTH
cnenudiuna curyaris. Ii cyTh 3BOAMTBCA O TOTO, MO0 HAHOLMBII NPUIHATHUM
MIXOJOM BUCTYMA€E 3alMO3WYCHHS 1 MEpepoOKa KOHIIENTYaTbHUX CXEM 13 PI3HHX
TEOpiH 1 37UTTA METO/IIB PI3HUX KaTEropiaJbHUX HACTAHOB.
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AMepHUKaHChKI JOCTITHUKA BU3HAIOTH, 110 iX MpaBoBa Teopis mepedyBae min
BITUBOM PIi3HMX KOHIICMIIiM, aMepHKaHChKa TPaBOBa JAyMKa IPEICTa€ MO3AidHO B
SAKOCTI ~ €MIIIPUYHOTO, IO3UTUBICTCHKOTO, PEATICTUYHOTO, MOPATICTHYHOTO,
1HIMB1TyaJlICTUYHOTO HAMPSIMIB.

[Tinkpecnumo, aMepUKaHChKI YYEHI-IHCTPYMEHTAIICTH B Taiy3l COIIOJIOTil
IpaBa BBaXXalOTh, IO IMOJI0HE MOEIHAHHS IIJIXOAIB HE € HETaTUBHUM KPHUTEPIEM.
Taka 0€3CHCTEMHICTh METOJOJIOTIYHUX TMPUHOMIB TIOSCHIOETHCS THUM, IO
aMEpPUKAHCHKI IOPUCTH 1 COIIOJIOTH aHAI3YIOTh 1 3aCTOCOBYIOTH NPaBOBI TeOpii 1
METOJM HE aOCTPaKTHO, a 3 ypaxyBaHHSM ICTOPUYHOTO PO3BUTKY CBOEI MPaBOBOI
CUCTEMH, HAI[IOHAJTbHUX TPATUIIH 1 MOTPEO MPaKTUKH.

BimsnaunMo g yWTada, IO BHUJIUIEHHS OHTOJOIIYHOI'O, aKCIOJOTIYHOTIO,
aHTPOIOJIOITYHOTO, THOCEOJIOTTYHOIO aCHEKTIB MPABOBUX TEOPIM € 3aBJaHHSAM L[OTO
HaBYAJIbHOTO TMociOHKMKA. Tomy, He3Ba)kalouW Ha 1HCTPYMEHTAJIbHO-PUKIaTHUN
XapakTep CoIialbHO-TIPABOBUX KOHIIEMIIH, 1m0 BupobiieHi B CIIA, BUAIIMMO B HUX
BKa3aH1 aCIEKTH.

IutuepuM COPOKIH (1889-1968), yuyenb pociiicbkoro (l)mocoq)a B ramy3i
dinocodii mpasa JI. WM. ITeTpaknuubKoOro, CIpHAB CTAHOBICHHIO i PO3BUTKY
aMEpUKaHCHKOI COLIIOJIOT1I IIpaBa.

@®ynnamentanbHl  npami 1. Copokina «CydacHi  COIIOJIOTIYHI — TEOpiiy,
«CorianbHa 1 KyJIbTypHa JAUHAMIKa», «3J0UYMH 1 MOKApaHHS, MOJBUT 1 HAropoay,
«Co1110710T14HI T€OPii CbOTOIH1» 30epiratoTh CBOK aKTyaJIbHICTD 1 B HAIIIl JIHI.

[Tlinxoasun 3 mo3uuii MPaBOBOI OHTOJIOTNIT i AHTPOMOJIOrii, BKaXXEMO, 110
srigao 3 morisgamu I1. CopokiHa, COIIONOTIS € HAyKOro, sika BHBYA€E IMOBEIIHKY
mrofed. YueHud BBaXKae, 10 BOHA BUCTYMAE K TEOPis COIIaIbHOI MOBEIIHKH, SKa
I'PYHTOBaHa Ha MCHXO(I310JIOTIYHUX MeXaHi3Max pedIEeKTOPHOro THUIy (aKIis —
peakirist). Y 3B'SI3Ky 13 IIUM HE MOKHA HE BIJI3HAYUTH COII0JIOTO-TIPABOBUN ACIICKT Y
MIPKYBaHHSIX y4€HOro. Y CBOil mpaill «3JI0YMH 1 TTOKapaHHs, MOJBUT 1 HAropoza»
I[1. Copokin BUIIMB TpU OCHOBHI BUIU aKIIii — PeaKiliil B MOBEIIHIII JIFOICH:

1) mo3BoJIEeHI Aii — HAJEKHI PEaKilii;
2) peKOMEHI0BaHi JIii — HaropoIu;
3) 3a00pOHEHI Jii — MOKapaHHS.

3HaXOIA4YNCh Y T'HOCEOJIOTIYHOMY KOHTEKCTi NPaBOBOI Teopii, BaXKIUBO
nigkpecautd, mo 1. CopokiH miapo3AiuB yCIO COIIOJIOTII0 Ha 3arajibHy COII0JIOTII0
1 cnemiajgbHy CoIlioJiorito. 3araibHa coiriooris, 3riqHo I1. CopokiHny — Teopis mpo
POZIOB1 BJIACTUBOCTI, CTOCYHKH 1 3aKOHOMIPHOCTI COLIaJbHO-KYJbTYPHUX SIBHILL.
CremiasibHa COIIOJIOTIS — 11€ HA01p PI3HOMAHITHUX TEOPiH MPO COIiaNbHI CTPYKTYpHU
1, KpIM TOTro, COIIaJbHY JMHAMIKY BIAMOBIHOTO KJacy COIIaJbHO-KYJIbTYPHUX
SBUII, [0 BUBYAIOTHCA B iX POJOBUX CTOCYHKAaX, SIKI TMOBTOPIOIOTHCA. TaKUMH
TEOpIsIMU BUCTYNAIOTh, HAIMPUKIAJ, arpapHa COIIOJIOTIYHA TEOpis, EKOHOMIYHA
COITI0JIOTisI, COITIOJIOTISI MUCTEIITBA, COIIOJIOTIS BIMHM, COIIIOJIOTIS ITpaBa Ta 1HIII.
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3HaxXoAsMYNCh B KOHTEKCTI TMPpaBoBoOi akcioJiorii, BiJ3HAYMMO, IIIO
XapakTepuzyrouu comiojioriudi - teopii, II. CopokiH 3BepTaB yBary Ha poJjb
COIIAJIBHOI TCHETHUKH SK BaXKJIMBOTO CTPYKTYPHOTO KOMIIOHCHTA  KOJXKHOI
COITIOJIOTIYHOT Teopii. Y HBOTO JOCHITHUK BKJIIOYAB BYCHHS MPO IMOXO/KCHHS 1
PO3BUTOK IHCTUTYTIB ITpaBa.

P. MEPTOH - mpeACTABHUK Teopili (YHKUiOHANBHOI CHCTEMH B
comiosoriuniii mymui CIIA. Bin 30cepeauB cBoi 3yCwiuis Ha BUBUCHHI SBUIII, 110
BUHUKAIOTh BHACIIJOK HAMpPY>KEHHS 1 MPOTHPIY coLiaabHOro XUTTI. Came y 1poMy
HarnpsMi P. MepToH po3kpuB CBOi TyMKH Ha PO3BUTOK COINIOJIOTII mpaBa. Imei 3 miei
npo6JyieMu BiH BUKJIAB y npaiix: «ColianbHa CTPYKTypa 1 aHOMisD», «SIBHI1 1 JaTeHTHI
GyHKIT.

3HaXOASMYNCh Y KOHTEKCTi MPaBOBOI OHTOJIOTI, BIJ3HAYMMO, IO 3TAHO 13
TBep/uKeHHsIM  P. MepToHa, coliaibHa aHOMISL €  OCOOJIMBUM  MOPAJBHO-
MICUXOJIOTIYHUM CTaHOM CBIJIOMOCTI, SIKUW XapaKTepU3YEThCS BaKyyMOM 1j€alliB 1
PO3KIIaJIJaHHSAM MOpPAJIbHUX IIHHOCTEH. [lpuumHa aHOMIT — MPOTUPIUYUS MIXK
MaHYIOYUMU B CYCHUIbCTBl 1HJIUBIAYATICTUYHUMH «HOPMaMU-IIUIAMI» KYJIbTYPH
(MparHeHHs1, 10 BHUCTYNAlOTh MOTHUBAMU OCOOM 10 0OaratctBa, BJiaaM, YCIIXY) 1
ICHYIOUMMHU 1HCTUTYTAMH, K1 CAHKIIIOHOBaHI1 3aC00aMU JOCSITHEHHS LIUX IIIEH.

3rinHo 13 nomsigamu P. MepToHa, TOCATHEHHsI BKa3aHUX I[ijIeld 1M030aBIIsIIOThH
OUIBIIICTh AMEPUKAHIIB MOXJIMBOCTI peali3yBaTH IIOCTABJICHI 1[I 3aKOHHUM
nuisixoM. Ll mpoTupivyst J€KUTh B OCHOBI 3JIOYMHHOCTI 1 anaTii 10 JKUTTS.

3 mno3uuii MpaBoOBOi AHTPOMOJIOTIi BKa)XeMO, IO YCI BHUAM COIiaJbHOI
MOBEAIHKM (3aJeKHO BiJI TPUUHATTS a00 HE NPUUHATTA JIIOJUHOIO KYJIBTYPHHUX
HOpM) P. MepTOH IiIMTh Ha N'STh TUITIB 1HAWBIAYaJIbHOI aanTarii:

1) xoHbopMi3M — coIliaibHI IUJIi CYCHUIbCTBA 1 CMOCOOM TX JIOCSTHEHHS
MPUIMAIOTHCSI TIOBHICTIO (CTIOKIHHI 1 3aKOHOCTYXHSHI TPOMAJISIHH );

2) IHHOBAI[IHHICTh — IPUHMAIOTHCS COLIAIBHI i, aje He CIOCOOM 1X JOCSITHEHHS
(pekeT, miapoOKH rpolie, KpaaixKKa, 3T0OBKIUBAHHSA);

3) puryamisM — COMLialbHI I[IJli HE OCMHCIIOIOTBCS, aje CIIOCOOM IX JOCSITHEHHS
CBSILEHHI 1 HEMTOXUTHI (KOPUCTOMOOCTBO, anbcudikaiii, MaxiHalli Ta 1H1e);

4) peTpUTH3M — aHAPXi3M, OPOISHKHHUIITBO, HAPKOMAHI;

5) 3ako0j10T, OyHT — paauKaiizM, 00poTh0a 3a CBOOOTY, MOJITHYHHIA TEPOPH3M.

Y KOHTeKCTIi NMPaBOBOI T'HOCEOJOTii MEPTOHIBCHKUM TMIJAXIJ 0 TOCTPUX
COLIIAJIbHUX SIBUII MPUBEPTAE BCE OLIBIIY yBary sk TEOPETUKIB, TaK 1 MPaKTUKIB
COIIOJIOTIi TTpaBa.

H. CMEJCEP npuiiivB yBary aHajli3y HEraTUBHOTO BIIXHWJIEHHS Bil HOPM
(HampuKIIam, Bil 3aKOHY) y TIOBEIHIN 1HIWBiNA (IE€BIaHTHA TOBEJIHKA). YUYEHUU
CHeIiagbHO JOCHipKye Takuii (eHomeH. 3rigHo 3 Toukor 3o0py H. Cmencepa,
nesiamiss — aHTunmox KoHdopwmizmy. Tak, BiH BiJ3Hayae, IO JE€BIAHTHICTH
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BU3HAYACTHCS  BIAMOBIOHICTIO a00  HEBIAMOBIAHICTIO BYMWHKIB  COLAJIBHAM
ouikyBaHHsM. Y ToH ke yac H. Cmencep xapakrepu3ye NeBialiro K MOBEMIHKY, sKa
BBKAETHCS BIAXWUJICHHSIM BiH HOPM, IO CXBaIOIOTHCS KOHKPETHOIO TPYIOIO i
CIIPUYMHSIE 32 COOOIO MEBHI CAHKIIIT, Y TOMY YHCII 1 Y BUTJIS/I1 TIOKapaHHSI.

P. IIAyH1 (1870 — 1964) BBaka€TbCs OAHHMM 13 3aCHOBHHKIB aMEPHUKAHCHKOT
coruioorii mpasa. BiH 0lHUM 13 HepIINX MOCTaBUB MUTAHHSA PO aHATI3 IIpaBa B HOTO
COLIIaJTbHOMY KOHTEKCTI B IIWCHIN MpPaKTHIIl, a HE IK BOHO MPECTABIIEHE B TEOPii.

3 mo3uuii NpaBoBOI OHTOJIOTII BKa:KeMO, YYEHUN JOTPUMYETHCS MOTISIAY, 110
paBO HEOOXITHO PO3TISAAATH B SKOCTI 3aco0y corianbHOTO KOoHTposo. P. IlayHn
aHaJli3ye CollaJbHUN KOHTPOJIb 3aB/SKU 3arajbHiil comioioriunii Teopii. Kpim Toro,
BIH BiJ[3Ha4ae€, 110 3aBJIaHHSIM COI[IOJIOTIi TpaBa € 3'CyBaHHS 1 aHaII3 COIllaJbHUX
pe3ysbTaTiB 3aKOHOJABCTBA, & TAaKOX CYCHUIBHUX 3MIH, fIKi, Y CBOI uepry,
00YMOBIIIOIOTh 3MIHH B 3aKOHO/aBCTBI.

P. [laynn 3Beprae yBary Ha HEOOXIJIHICTb BIJIMOBIJHOCTI IMPABOTBOPUYOCTI
€KOHOMIYHUM YMOBaM, 110 CKJIAJIHCS B CYCHIIbCTBI. Y TOW € 4ac aMEepUKaHCHKUN
YYCHUHN TIKPECIOe HEOOX1THICTh TiSIIBHOCTI FOPUCTIB 1 OCOOIMBO CY/IIB, BT SKHUX
3HAYHOIO MIPOIO 3aJICKUTh peajizailis mpasa.

VY pamMkax mpaBoBOi rHOCeoJIOTIi BUALIMMO, o P. [TayHa 1 #ioro mocaiqoBHUKH
OLIIHIOBAJIM MPABO 3 MO3UIIII EMIIIPUYHOTO JIOCBIlY, IPU bOMY CYO'€KTHBHA MO3ULIS
CYJIIB pO3IJIsialiacsi HUMH B SIKOCTI BUPIIIAJIBHOI OCHOBH MPAaBOMIPHOCTI TOro abo
IHIIOTO BYMHKY, WOro BIAMOBIJHOCTI BHMOraM 3akoHy. BHCHOBOK, /10 SKOro
NPUIILUIM NPUXWIBHUKKA 1HCTPYMEHTANI3My, Ma€ JAJeKOCSXKHI HACIIIKH BITHOCHO
KOHIIENTYJIbHUX TO3ULIM BUPIINIEHHS MHUTaHb 3aKOHOJABCTBA 1 MPaBOCYIS.
[loCmiIOBHUKM  IHCTPYMEHTAJIBHOIO  MIAXOAY,  MPOMOHYIOUHM  PO3IIMPEHHS
CYJJIBCBKOTO BIUIMBY, BH3HAIOTh 3a CYyJOBOI BJIQJ0I0 TaKOX 1 IPaBo
HOPMOTBOPYOCTI 32 BJIACHOIO 1HIIIATHBOIO.

BUCHOBKMU J0 IIAPO3ALTY

Higxoasiuu 3 mno3uuii MPaBoOBOI OHTOJIOrII, akciosorii i rHoceoJoOril
BII3HAYMMO, 1[0, HE3BAXXAIOUM HA CYINEPEWIMBUM XapakTep Teopid B ramysi
corriosiorii mpasa B CIIA, corrionoris mpaBa 3/iiiCHUIa 3HAYHUHN BIUIMB Ha MEPETJIs]
pAlly KOHCEpBATUBHUX TPaJHIlii, 0OCOOIMBO B Teopii i MeTojax Mi3HAHHs mpasa. li
NPUXUIBHUKM Y CBOIX NpalsiX MOKa3add OOMEXEHICTh MPaBOBUX HOPM B SIKOCTI
3ac001B, 10 BU3HAYAIOTh CYAOBI pPillIEHHS, TEPEAYCIM Y HEJOCTATHHO OOTPYHTOBAHUX
1 CHmipHUX CyaoBHUX crpaBax. Pazom 3 anamizom 1i€i npobiemu Bueni 13 CIIA
3alpONIOHYBAJIM  CBOi CMOCOOWM [T HAJaHHS CYJOBUM PIMICHHSM TEBHIIION
nepea0avyyBaHOCT], PO3KPUIIU I[IHHICHI METOAM 3HAXOJKEHHS 1 yXBAJICHHS TaKUX
pitieHb. BoHU MiAKpecHwiM Ba)JIMBICTh JOCIIIKEHHS ycCiel cucteMu (akTopis
CyJIOBOTO Tporiecy (MpaBOBHX 1 HEMPaBOBUX), a TaKOX HEOOXIMHICTh OadyeHHS
COIIAJIbHO-EKOHOMIYHOI OCHOBH CYJIOBUX PIIlI€Hb, 10 TPUHMAIOTHCS.
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4. TICKUXOJIOTTYHA TEOPISI ITIPABA JI. . IETPAXKUIILKOI'O
(OHTOJIOI'TA, AKCIOJIOI'TA, AHTPOITIOJIOTTA, 'THOCEOJIOITA).
OCOBJIMBOCTI NOCTKJIACHYHOTI'O ITPABOPO3YMIHHA

IHocTriIacuyHe MpaBoOBe PO3YMiHHS i HOTO 0COOJIMBOCTI

['oBOpsiuM TPO MOCTKJIACHYHE MPABOBE PO3YMIHHS, BIA3HAYMMO ISl YMTaya,
[0 BOHO, SIK 1 KJIACHYHE, € CTUJIEM TEOPETUIHO-TIPABOBOTO MUCICHHSI. OCOOIMBOCTI
CTHJII0O TEOPETUYHO-TIPABOBOTO MHUCJICHHS BU3HAYAIOTHCS B KOXKHY KYJIBTYpHO-
ICTOPUYHY €TI0XY YSBJICHHSMHU PO MicCIIe 1 MPU3HAYEHHS JIFOJJUHU B KAPTHUHI CBITY.

BuminumMo  OCHOBHI  XapaKTE€pPHUCTUKH, BIACTUBI  OyJb-KOMY  CTHIIIO
TEOPETUIHO-TIPABOBOTO MHUCIICHHS:

1) cmocoOu ysBIGHHS TPO MPAaBOBY PEANBHICTh, $Ki BKIIOYAIOTh, IO-TIEPIIE,
ySBJICHHS Tpo OYTTA TMpaBa B CYCHUIBCTBI — OHTOJIOTIIO TMpaBa, MO-ApPYTe,
TEOPETUYHE 3HAHHS MPO MPaBO 1 MOBY SK 3HAKOBO-CUMBOJIIYHHUI 3aci0 Bupasy
3HAHHS PO IPABO;

2) aKcioJOTiYHUM — IIHHICHUM CTaTyC pe3yJbTaTiB TEOPETHYHO-TIPABOBOTO
JOCTIP)KEHHS B IEBHUM KYJIbTYPHO-ICTOPUYHUI NEPIOJ;

3) aHTPONOJIOTIYHUN CTATyC PE3yJIbTaTiB TEOPETHYHO-IIPABOBOTO JOCIHIIKCHHS B
KOXXEH TMEeBHUN KYJbTYpPHO-ICTOPDUYHUN MEpIof, SKUM € CIHIBBIIHOIICHHIM
COIIaJIbHO-KYJIBTYPHOI 1 THOCEOJIOTIYHOI CKJIQJ0OBUX 3MICTy TEOPETUYHO-
IIPABOBOTO 3HAHHS;

4) THOCEOJIOTIYHI METO/TH Mi3HAHHS TEOPETUIHO-IIPABOBOTO JIOCIIPKEHHS;

5) yMOBHU ICTHHHOCTI TBEPIKCHb MPO IMPABOBY PEANBHICTh 1 KPUTEPId 1CTMHHOCTI
MIPaBOBUX TEOP1 KOHKPETHUX KYJIbTYPHO-ICTOPUYHUX NEPIOIIB;

6) BiIHOIICHHS MPaBOBOi TEOpii 1 COIMIAIbHOI MPAKTHUKH, a BiAMOBIIHO, 3B'I30K
TEOPETUYHOTO 1 MPUKIIAJAHOTO IOPUAUYHOTO 3HAHHS.

Bkazani XxapakTepuCTHUKH, IO MalTh CMHUCIOBY €HICTb TEOPETUYHO-
MPaBOBOTO MHCIICHHS, BJIACTHUBI HOMY B KOKHOMY ICTOPUKO-KYJbTYpPHOMY IEpIOi,
BUCTYTAIOTh KPUTEPISIMU, IO JO3BOJSIOTH BUAUIUTH CTUJIl KJIACHUYHOI'O MPABOBOIO
PO3yMIHHS 1 TOCTKJIACHYHOTO PO3YMIiHHS MpaBa.

OHTOIOTIYHNH, AKCIOTOTTYHH A, AHTPONOJIOTIYHMHA FHOCEOJIOTTYHUM ACTIeKTH
ncuxosoriynoi reopii mpasa JI. U. Ilerpaxxuubkoro

[Tpu aHaji3l  OHTOJOTIYHOTO, aKC10JIOTTYHOTO, aHTPOTIOJIOTIYHOTO,
THOCEOJIOTIYHOTO AacCIeKTiB Tcuxonoriunoi Teopii mnpasa JI. M. ITerpaxuibkoro,
BKaXKEMO 4YHWTAueBl Ha BIAMIHHOCTI OCOOJHBOCTEH CTHJIIB COIaIbHO-TIPABOBUX
TEOpi MOCTKIACHYHOTO MPaBOBOTO po3yMmiHHsA HA pyoexi XIX — XX cromite. s
I[OTO HAraJa€emMo, M0 Y BITUYU3HSAHIA COIIaJLHO-TIPABOBIM JyMIl, SIK 1 B
3ax1THOEBPOIENCHKiH, Ha pyOexi XIX — XX cTOmiTh CTaBCs paauKaJIbHUN TIEPETIs
TEOPETUKO-METOA0JIOTTUHUX MPUHIIMIIIB KIACUYHOTO MO3UTUBI3MY. Came KIIaCUYHUN
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NO3UTHBI3M y Il mepioa MpeTeHIyBaB Ha pOJb 3arajJlbHOHAYKOBOI 0a3u sK
IPUPOAHOTO, TAK 1 COLIATBHO-TYMAHITAPHOTO 3HAHHS.

AHTHUNO3UTUBICTCHKA KPUTHKA BUHMKIIA B JIOHI HEOKAHTiaHCHKOI (imocodii. Ii
npeactaBuuku  B. Bingens6ang 1 II. Pikkeptr Hamarammcs — chopMyiroBaTH
METOI0JIOTIYH1 CTUJIICTUYHI TIOJIOKEHHS, 10 MOKAa3yI0Th 0OMEXEHICTh MOKIMBOCTEN
MIPUPOIHUYO-HAYKOBOTO Mi3HAHHS — HATypalli3My COIlaJIbHO-ICTOPHUYHHUX peaii.
OCKUJIbKY BTUICHHSIM TMO3UTUBI3MY 1 HaTypaji3My B COIllaJbHUX HayKax BBaKkaslacs
COLIIOJIOTisl, TO OCHOBHUHM «ynap» OyB CIpSMOBaHHN NPOTH HEi, TUM OLUIbIIE IO
COLIIOJIOTisI HaMaranacsi 3aiHSATH MiClle y3arajbHIOIUoi HAyKu y cdepi coliaabHO-
ryMaHiTapHOro 3HaHHA. [liggaroun KpUTHIN MO3UTHBICTCHKY METOJOJIOTIIO0, 6araro
MUCJIUTEIIB TOCTAaBWIM TiJ] CyMHIB CaMy MOXJIMBICTh ICHYBaHHSI COIIOJIOTI SIK
HAYKH.

VY BiTUM3HAHIA P1I0cO(DIi KPUTHUKA TO3UTUBI3MY Ha CBITOIJISIAHOMY PiBHI Oysa
3poOneHa, 3o0kpema, B. C. ComositoBum 1 b. M. Unuepinum. Bonu craBwim B
MIPOBUHY MO3UTUBI3MY TBEP/KEHHSI B CYCIUIbHIN CBIJOMOCTI TpyOOro matepiaiizmy,
MPUPOJHUYO-HAYKOBOTO PalliOHAII3MY, BIZICYTHOCTI JYXOBHOCTI, 3a0yTTS IIHHOCTEH
JIOJICBKOTO KUTTS. Jlo BUJATHUX TPEACTaBHUKIB BITUM3HSHOTO HEOKAHTIAHCTBA B
comionorii  BigHOocAThed  O. C. Jlanmo-/laHineBChKHA, b. O. KicTax0oBCBKHIA,
B. M. XBocros, II. I. HoBropoaues, JI. 178 ITeTpaxuubkuil.

Cnig 3a3Ha4YWTH, 10 TPEACTABHUKMA BITUU3HSHOTO HEOKAaHTIAHCTBA HE
CKJIAJaId €IUHOTO (PUIOCOPCHKOro HANpAMY 1 PO3PI3HSUIMCS CBOIMU TEOPETUYHUMU
HacTaHOBaMU 1 npodeciiHuMH 1HTepecaMu. [Iprudomy nesiki 3 HUX B Till YW 1HIIINA
MIpl HAa TIOYaTKYy CBO€I HAyKOBOI [ISJBHOCTI BIIUYBaJIM BIUIUB TMO3UTHBI3MY,
Hanpukiana, O. C. Jlanno-/lanineBcbkuit, JI. 178 [TeTpaxuubkuil.

BrmuivB BITUM3HSHOTO HEOKAHTIAHCTBA HA XApPaKTEp COLIOJOTIYHOrO 3HAHHS,
pPO3YyMIHHSI MpeAMeTa 1 METOJIB COLIOJNOrIYHOI Hayku OyB Jy»K€ IIUPOKUM.
BiT4u3HsHI MOCITIIOBHUKHA BKa3aHOTO HAMpsMy cOIllalibHO-(Pinocopchkoi AyMKHU He
Oynu TomyJsipu3aTopamMu Ta IMITaTOpaMU CBOiX HIMEIBKHUX KoJier. BoHu Hepiako
BHUCTYITAJIM 1HII[IATOpaMU HOBHUX 1JIeH, SKI 3HAXOAWIM IO3UTUBHHM BIATYK 1 Yy
3apyODKHHX (DaxiBIIiB.

Bxaxkxemo umnTadesi, 1mo cepea 0e311i4l ColiaabHO-TIPaBOBUX Teopii KiHI XIX
— mo4datky XX CTONITh KOHIEMIiA npodecopa topuaudHoro ¢akynbrery CaHKT-
IetepOypsbkoro  yHisepcutery  JI. M. TleTpakuIpKoro, BHAIIANACA  CBOEIO
HE3BUYHICTIO 1 HEOTHO3HAYHICTIO 11 TpakTyBaHHs. COIlI0JIOTIs SIK HayKa y TOM 4dac y
CUJIy TIOJIITUYHOI CHUTYalli, o ckianacs, oilifHO0 BIIa0I0 HE 3a0XxoudyBajacs, 1
TOMY CBOIi MOTJISM HA CYCIIUIBCTBO 1 YMHHI B HIM 3aKOHU YUY€HI1 BKIIIOYAJIU JI0 CKJIATy
Ti€Ei HayKH, $KOIO BOHU Oe3locepeqHbo 3aiimanucs. Y pe3ynbTaTi OUIBIIICTh
COLIIOJIOTIYHUX MOHATh, MUTaHb 1 Mpo0jeM HabyBaja ICTOPUYHOTO, MICUXOJIOTTYHOTO,
¢b1mocodchKOro, OPUAUYHOTO 3a0apBICHHS.

JL. Y. MeTpaxunbKuii B OHTOJIOTIYHOMY, aKCioJIoriYHOMYy,
AHTPOMOJIOTIYHOMY, THOCEOJIOTiYHOMY KOHTEKCTAX MOXO/I’KEHH NPaBa Horo Air
B CYCHIbHOMY JKUTTI i BIUIMB HAa NCHXIKY iHAMBiZa I cycmijibcTBa B LijOMY
MOSICHIOBAB 32 J0NOMOI0I0 eMOLiil — MIPaBOBUX NEPeKUBAHb, 110 BUHUKAKTH K
peakilisi Opra”izaMy Ha it JOBKULIA i pOPMYIOTH HOr0 MOBEIIHKY.
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OCHOBOMO/102KeHHS | 0COOTHBOCTI CTHJII0 TEOPETUYHO-TIPABOBOI0 MUCJICHHSA
koHuenuii JI. K. Ilerpaxuubkoro y BiTuusHsiHii ¢isiocopcbko-nipaBoBiil xymii

BiTunsnsna ¢imocodcrko-nmpaBoBa AyMKa, a yCIiA 3a HEHO 1 IOPHUCIPYICHITISA
kiaig XIX — mowarky XX CTONITh MIAXOAWIM IO TMpaBa 3 TOYKH 30Dy
3arajibHOJIIOJICBKUX I[IHHOCTEH, 10 BHUPOOJICHI IMBLII3AINEID, HA OCHOBI SIKHX
MO>KJIMBE CTBOPEHHS 1Jlealy CyCHIIbHOTO ycTpoto. OcobiivBe 3HAUCHHS HaJaBaiocs
MOJIOKEHHIO TPO T€, L0 JIIOJCHKIM MPUPOAl CHOYATKy BJIACTHUBI MEBHI E€THYHI
MIPUHITUIHN, CTIOKOHBIYHI TIPABOBI Hayaja, 1[0 BUKOHYIOTh B CYCHUIBCTBI PETYIIOI0TY
dbynakmiro. Tomy mpaBo y (dinocodchbko-MpaBOBOMY KOHTEKCTI 3'SBISIIOCS SIK
MOPaJIbHICTb.

VY BiTuM3HAHIN peniriiHid ¢inocodii kiHmg XIX — mowyarky XX CTOMITH
oco0nMMBa yBara MpUAUBUIACS KOHKPETHOMY JIIOACBKOMY KUTTIO. OmHO 13
MITBEPKCHb I11€1 CIIPAMOBAHOCTI — JISUIbHICTB JIiOepaabHOI Tedli y BITUM3HSHIN
IOpUCIIpyJIeHIIli. 3BEpHEHHS 10 cTapoi MOKTpUHHU ernoxu [IpocBiTHuITBA Oylio He
BUIIAJIKOBE, OCKUIBKU CaMe TYT BUPIIITYBAJIOCS MMUTAHHSA MPO CIIBBIIHOLICHHS paBa 1
Jep’KaBM, JaBajiocsi OOIPYHTYBaHHA IpaB 1 cB0OOJ ocobuctocti. Jlibepamizm
3aTBEpP/IKye aOCOMIOTHY 1 O€3yMOBHY I[IHHICTH JKUTTSA, CBOOOAM 1 HE3aJEKHOCTI
JIOJIMHU Y BITHOCHMHAX 13 JIEP’KaBOIO 1 CYCHUIBCTBOM 1 HEBII'€MHI Ta rapaHTOBaHi
npaBa JIIOJAUHH, 1110 BUIUTUBAIOTH 3BIJICH .

Trepmwkenns JI. 1. ITeTpakuipKoro, mo MpaBo € eMOII€E0 Ta iCHy€e BHKIIOUHO
B IICUXIUl I1HAWBIJA, HE BIUCYBAJIOCA HI B pPaMKH YSBIEHHA IpO O00'€KTUBHE
ICHyBaHHsI IpaBa, HI B MOro TpaiuliiHE PO3YMIHHS JHIIE SK MO3UTUBHOIO —
3BeJICHHS 3aKOHIB, IO JifoTh B aepxkasi. Ha mymky JI. M. TleTpauIpKoro, oauHa
1] BIUIMBOM €MOLIM CXWJIbHA IPUIHUCYBATH Oy/b-SIKOMY 30BHIIIHBOMY aBTOPUTETY,
co01 Ta IHIIMM JIIOJIIM Pi3HI MpaBa 1 000B'SI3KM, TPOEKTYIOUH HA HUX CBOI BHYTPIIIHI
MEePEeKOHAHHS 3 MPUBOJIY TOTO, SK CIIIJI YAHWUTU B Tiil abo iHmIN cutyarii. Tomy,
srigHo i3 Teopiero JI. M. TleTpauipkoro, I po3yMiHHS CYTHOCTI mpaBa Tpeba
3BepHYTHUCS 10 rcuxosiorii. Tpaguiiiine AUICHHS TMCUXIKKM Ha Mi3HAHHS, MOYYTTA 1
sommo JI. M. [TerpaXurbKuii 3HAMIIOB HEJOCTATHIM 1 BBIB MOHATTS €MOIII 5K
OCHOBHOT'O TCHUXIYHOTO aKTy, IO BIUIMBAE HAa TOBEAIHKY, Ma€ TMOJBIHHY aKTUBHO-
MacUBHY TpUPOay. «BHYTpIIMIHIA TOJOCY», COBICTh 3a00poHs€ abo J03BOJIIE HaM
MEBHY MOBENIHKY. MU Bi4yBaeMo 3B'sS3aHICTh, HEOOXIIHICTh MOCTYNHUTH TaK, a HE
1HakmIe. 3 1i€l TOYKH 30pYy HAllll IpaBa CyTh 3aKPIIUICH] 32 HAMU, TaKi, 10 HAJIEkKATh
HaM, SIK Halll aKTUB, 000B's3kM 1HIIKUX oci0. Ha BiaAMiHY BiJg MopaibHUX OOOB'S3KIB,
MPaBOB1 00OB'A3KH 3B'A3YIOTh BOJIIO JIOJUHU. TOMY 3 COIialbHOT TOYKH 30py MPaBo,
Habarato Ba)JIMBIIIE 32 MOPAIBHICTb.

OCKUTBKM MPABO IUIKOBUTO MICTUTHCS B ICHUXIIl, TO B MOBCSAKICHHOMY >KUTTI
3a3BUYail He MOTPIOHO 3HAaHHS OQILIMHUX 3aKOHIB. ICHYBaHHS IMpaBa He nependayae
OyIb-SIKOTO OPraHi30BaHOTO COIO3Yy, HAMPUKIIAJ, IEp>KaBH, BU3HAHHS HOPMH abo0
IIPABOBIIHOIIEHHS 3 OOKY 0Ci0, 110 OTOYYIOTh HAC, ICHYBaHHS CY/iB, 3aKOHOJIaBLS 1
TOMY TOJIOHUX SIBUII, YSBJIEHHS MPO SKUX 3BUYAMHO BUHUKAIOTH 13 TYMKOIO IPO
npaBo. Te, M0 JepkaBa 3IHCHIOE KEPIBHUIITBO CYCIUIBHUMH BIJHOCHHAMH,
MOSICHIOETBCS THM, 110 MH IPUITHCYEMO B1JIOMUM 0C00aM CHiJIbHE MpaBO BEJiHb Ta
IHIIUX JIH Ha JIFOJEH, 1110 IM MiBIaHI.
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Te mpaBo, SKUM KOPUCTYIOTHCS JIIOAM B  MOBCAKIEHHOMY  JKHTTI,
JI. 1. [Terpakuiibkuii Ha3UBa€ MPUPOJHUM ab0 IHTYITUBHHM. Y TPOIIECi PO3BUTKY
JIIOJICTBA BIAMHUPAIOTh OJHI HOPMHU TpaBa, 1HIIM K 3aKPIILIIOIOTHCS Y CBIOMOCTI K
HaWOUIBII TIPUAATHI JUIS ICHYBaHHS CycmiibcTBa. HeoOX1aHICTh 3arajbHUX IPaBUII
MOBEJAIHKA TMPUBOJUTH A0 BUHUKHEHHS MO3UTHUBHOTO IPaBa, SIKE XapaKTePU3YETHCS
MOCWJIAHHSIM Ha 30BHIIIHIA aBTOPUTET. 3B1ICM — BUHUKHEHHS peirii 1 ogimiifHoro
npaBa, BIaAM, CYJIB, SIKI TaKOX MPU3HAYATIUCS JUIIE JJII OOMEXEHHS TUCOHAHCY
MIPABOBITHOCHH. 3aBASKH I[IMM YCTAaHOBAM JOCATAETHCS 3T0/1a 13 CIIPHUX MUTAHb.

[aTyiTHBHE TpaBO HabaraTo HIMpIIE MO3UTHBHOIO 1 odimiiiHoro. [HTYiTHBHE
MPaBO PO3BUBAETLCSA IMOCTYNOBO, BOHO HE CXWJbHE A0 (ikcamii 1 OKaMeHIHHS.
[HTYyiTUBHE TIpaBO HE 3aJIEKUTH BiJ 4uiioro 0 To He Oyno cBaBuLId. [lommpenHus
€IMHUX HOPM BiIOYBA€ETHCS B Pe3yJIbTaTi €MOIIHHO-IHTEIEKTYyalIbHOTO COI1aIbHOTO
CHIJIKYBaHHS 1 IICUX1YHOTO 3apa)KeHHs. EBOIONIS TpaBa 3MIHIOE HAPOJIHY IICUXIKY, a
BOHA, Y CBOIO 4epry, 3MiHIO€ IpaBo. Jlis mpaBa sk ICUX1YHOTO YNHHUKA CYCHIIBHOTO
KUTTS TOJISITae, mo-nepiie, y 30y/pkeHHl abo MPUTHIYeHHI MOTHUBIB JI0 PI3HUX I 1
CTpUMAaHOCTI (MOTHBaIliliHa a00 IMIyJIbCHUBHA Jisl TpaBa), MO-Apyre, Y 3MIIHEHHI 1
PO3BUTKY OJHMX CXWIBHOCTEH 1 pHC JIOACBKOI BJadi, B HoOciaabiaeHH] 1
BUKOPIHIOBAaHHI 1HIKX (TIeAaroriyHa mais mpasa). 3a JOMOMOIOI0 Jii IpaBa Ha
CYCIIUJIbHY CBIOMICTh MOHa JOOUTHUCS TIEBHOI MOBEMIHKH, a TaKOXX BUXOBYBATU
HApOJIHY TICUXIKY, MIJABUIIYBATH i KyJbTYpPYy 1 3JaTHICTH aJanTyBaTUCS O BUMOT
COLIAJILHOTO KUTTA.

MeTta po3BUTKY IpaBa — MOpajbHa JOCKOHATICTh JIIOJACTBA, MPOTE MOpAIbHA
MOTHBAIIISl X0 1 € 17IeaJIOM, BCE K€ HE MA€ TaKol CUJIM, sIK PaBOBa.

Taxum umnaoM, JI. V1. TleTpaxknubkuii BiiffIIoB BiJ KIACHYHOTO pPO3yMiHHS
HAayKd TpO MpaBO JHMILE K CUCTEMaTu3alii 1 Kjacu@ikaiii IOpUIUYHUX HOPM.
BkaxkxemMo 4unTaueBi Ha OCOOJHMBHHI CTHIb TEOPETUYHO-TIPABOBOTO MUCIICHHS
JI. M. Hetpaxurpkoro. BiTumsnsni  comjonoriuni Teopii mpaBa, HampHKIAL,
C. A. Mypomriea, M. M. KopkynoBa, M. M. KoBaneBcbkoro B $IKOCTI OCHOBHOI{
KaTeropii Majii KaTeropild «IPaBOBI CTOCYHKH», SIKa PO3KPUBAETHCS TMPU aHATI31
KaTeropiil  «MpaBOBHM TOPAJIOK» 1 «HOPMH pO3MEXKYyBaHHsA 1HTEpeciB». B
aKC10JIOTTYHOMY KOHTEKCT1 KOJKHA 3 TIEpPEeYeHUX BHIIEC TEOpiH mependayae, mo s
3MIICHEHHS TIPABOBOTO TMOPSAKY B CYCIUIBCTBI Ta BUSBICHHS HOPM PO3MEKYBaHHS
IHTEpECIB HEOOXIIHO YSBISTH JEpKaBy SK IOPUJIAYHE BIJHOIICHHS, B SKOMY
cy0'ekTaMM TpaBa € yCl YYaCHUKU JEP>KaBHOTO CIUIKYBaHHS, a 00'€KTOM CIIYXKUThb
Jep)KaBHA BIafa SK TpPeAMET KOPHUCTYyBaHHS 1 po3mopspkeHHa. Hopwmwu
pPO3MEXKYBaHHS 1HTEPECIB YKa3ylOTh, HACKIIbKM MU MaeMoO a00 HE MaeMO TpaBa
3MIICHIOBATH HalIl IHTEPECH MPH 3ITKHEHHI 13 Uy>KUMH 1HTEPECAMHU.

Ha BigMiHy BiJ BITUYM3HSHUX COIIOJIOTIYHUX Teopiit mpaBa C. A. Mypowmiiesa,
M. M. KopkynoBa, M. M. Kosanescbkoro  JI. 178 [leTpaXullbkuii  JOCHIIKYE
3aCTOCYBaHHS 1 (QYHKIIOHYBaHHS IIpaBa B MPUPOJHOMY ab0 1HTYiTUBHOMY KOHTEKCTI.
Te, mo nepxaBa 371ICHIOE KEPIBHUUTBO CYCHUJIBHUMHU BIJIHOCMHAMH, MOSICHIOETHCSA
THM, 1110 MU TPUIIACYEMO BIJIOMUM O0cO0aM 3arajibHe MpaBo BEiHb Ta IHINUX 1A Ha
mrozeit iM minsnagaux. JI. Y. ITerpaskuibkuii po3risiiae aito mpaBa Ha ICUXOJOTIIO i
NOBENIHKY Jroel. BiH Jociiaxye 31aTHICTh CYCHIIbCTBA 10 CAaMOCTIMHOI ITPaBOBOI
perymsnii. Y Bkasanomy acrekti JI. Y. ITeTpakHIbKHil 1EMOHCTPYE COLiONOTiUHMIA
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HiAX1J 10 1paBa, aje y CBOEMY, OCOOIMBOMY — MCHUXOJOTIYHOMY — CTHJI1 IIPaBOBOTO
MUCIICHHS.

OHTOIOTIYHNH, AKCIOJTOTIYHNA, AHTPONOJIOTIYHMA FTHOCEOJIOTTYHUH ACTIeKTH
ncuxoJioriynoi teopii npasa Jl. U. Ilerpaxunbkoro

[TuTanHs MOTHMBAIIMHOI 1 KyJbTYpHO-BUXOBHOI il MpaBa B YCl KyJbTypHO-
ICTOPHYHI MEPI0JIU € MPEeIMETOM OOTOBOPEHHS K y (inocodii 1 Teopii mpasa, Tak 1y
CHCllaIbHUX IOPUAWYHUX HAayKax: KpUMIHOJOTI], KPUMIHAJIICTUIU, CYyIOBIH
MICUXOJIOT].

[IpaBo — 11e He JMIlle HOPMHU HAJICKHOTO, BCTAHOBIIIOBAHI BOJICIO JEPXKABH, 110
€ «BETIHHAMM» 1 «3a00pOHaMM», SIKI 3BEpHEHI 10 Cy0'ekTa. Y OHTOJOTIYHOMY,
aKCi10JIOTIYHOMY, AaHTPOIOJIOTIYHOMY, THOCEOJOTIYHOMY KOHTEKCTi, IpaBoO —
comiayibHuil peHoMeH. HopMmu mpaBa 3aBx A BU3HAYAIOTh 00pa3 MPaBOBIIHOCUH MIXK
cyO'extamu, iXx OOOB'SI3kM Ta mpaBa. [3 cka3aHOro BUTIKAIOTH MPOTHUPIYYA, LIO
BITHOCSATBCS /10 TPAaKTYBaHHsS NPUPOIU YSIBHUX peaJbHOCTEH, sIKi OepyTbcs 3a
JaHICTh, HAPUKIIAJ: «BOJI JEP’KaBU», «3arajlbHOI BOJI», «EIUHOI BOJI JEPKABU»,
«3arajbHOr0 BU3HAHHS 1 HU3KY 1HIIHX.

Y  3BW3KYy 13 CKa3aHMM  aHaJli3  OHTOJIOTTYHOTO,  aKCIOJIOT14HOTO,
aHTPOIOJIOTTYHOTO, THOCEOJOTIYHOTO acleKTiB (hUI0OCOPCHKO-TPaBOBOI KOHUEMIIIT
. 1. [TeTpaxuiibKOro 0COOIMBO aKTyaIbHUM.

Y KoHTeKkCcTi mpaBoBoi OHTOJOrIl To3uMis JI. 1. [Terpaxxuupkoro oaHa 3
HalOpUTIHAJBHIIIUX B 1CTOpIli BITYM3HAHOI (uT0CO(PCHKO-TPaBOBOI AyMKH. BiH —
3aCHOBHMK TICHXOJIOTiuHOTO HampsMy B 1pasi. Came JI. 1. ITerpaxumpkuii B 1897 —
1900 pp. ymepiie y BITYM3HIHOMY IMIPAaBO3HABCTBI TIOCTaBUB THUTAHHS TIPO
HEOOX1HICTh OTIOPU IPUPOJTHOTO MPaBa HA JOCSITHEHHS IICUXOJIOTI.

Y KonTekcTi nMpaBoBoi anTponoJorii 3seprenns JI. M. TleTpakuipkoro 1o
CHAJIIMHA TPUPOJHOTO TpaBa SK JPKEpena HOBOI Teopli BUPA3UIIOCS B TOMY, IO
MOCTYJTIOBAJIO JIFOJMHY, KA y35Ta B €IHOCTI 11 (DI3UYHUX 1 COIIATILHUX BIACTUBOCTEH.
TpakTyBaHHS JIOAVMHU SIK TPUPOAHOI 1CTOTH mpoBoamiiocs JI. 1. ITerpaxuubkum y
KoHTeKcTl BueHHs Y. J{apBiHa 1 focsarHeHb ncuxonorii KiHis XIX cTomiTTs.

Y KoOHTekcTi NpaBOBOI aKcioaorii — I[IHHICHOTO achekTy B TMpaBl —
T 1. [Terpakuiibkuii B OCHOBY CBO€I MPaBOBOi KOHIICMI[li MOKJIAB MOHSATTS €MOIIii.
Bin BU3HAUMB €MOIIII0 K MPOIEC 30y PKEHHI-TAIbMYBaHHS B JIFOJCBKOMY OpraHi3mi,
SAKAA BUHUKAE I Yac B3a€MOJIi JIOJIEM y BHUPIMIEHHI MPOOJeM JTYXOBHUX 1
MaTepiaIbHUX IIHHOCTEH.

Y KOHTeKCTi mMpaBoOBOi I'HOCe0JI0ril, eMOlIOHANbHA 1/1ed Oyna po3ropHyTa
JI. M. TleTpaxkuibkuM B LiTicHy Teopito. Y Hifl Taki TpaaMIiiiHi IOPUINYHI MOHATTS
K HOpMa TpaBa, ii CTPYKTypa, Cy0'€KTH MpaBa, MPaBOBITHOCHUHU, IOPUINYHI (HaKTH
OTpUMaM HETPAAWIlIfHE OCBITJICHHS 3aBIsSKH HOBUM KarteropisMm. Jlo Hux
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BITHOCSATHCS: «IHTYiTHBHE MpaBo», «o(iliiiHe» 1 «HeodiliiiHe TO3UTUBHE MPABOY,
«HOpPMATHUBHI (PaKTU», KHETPAMUILIIHHUNA KPYT CYO'€KTIB MpaBa 1 MPaBOTBOPUYOCTI». I3
KOJIMIIHIX TMapajgurMaibHAX HACTAHOB TNpHupoiHoro mnpasa JI. M. ITerpakuibkmii
BHCOKO I[IHYBaB 1JICl0 «IOJIITHUKKA TpaBa» SK CIOCI0O IEpPEeTBOPEHHS JIOJCHKOI
IPUPOJIU 32 JOMTOMOTOIO 3aKOHIB.

[Tinkpecnaumo, 1010 mijicHa distocodpcrko-npaBoBa napaaurma
JI. V1. TleTpaskuupKOro BHPOCTAE i3 HeOOXiTHOCTI BHMpilIeHHS NPUKJIATHHX
3aJa4 NMPABOBOI i eKOHOMIYHOI MOJITHKHU. BiH MOC/IiI0BHO PO3BUBAa€ KOHUEMNILiIO
NPaBoOBOI MOTUBAILIl 0COOMCTOCTI, B AKill PO3KPHUBAIOTHCS METOAM MOTUBALIiHOT
i mexaroriunoi aii npasa.

JI. V1. TletpakMupKuii  po3po0iIsie  METOMONOTiYHI i  JIOTiYHi  HiACTaBH
COILIIAJIbHO-TYMaHITaApHOTO 3HaHHA. BiH BHOyZOBY€, BINOBITHO 1O HHUX, BJIACHY
TEOpit0 MoOpajl 1 mpaBa SIK TEOPIIO JBOX «rUIOK» E€TUKH. 3 METOI BHUSBUTU
[IJIECOPSIMOBAHICT,  PO3BUTKY  KYJbTYpPH, 10  BIIOYBaeTbcsi B 1CTODIi,
JI. M. [leTpaxkuipkuii  Mpaioe HaJA CTBOPEHHSM  3arajibHOi  COIOJIOTII  SIK
yHIBEpCalIbHOI TeOpii CYCHUIBHMX TMPOIECIB 1 COIIONOrii mpaBa sK ii CKIaJ0BOi
YaCTUHHU.

BigzHaunmo, 1110 B OHTOJIOTIYHOMY KOHTEKCTI ICHXO0JIOTiYHA Teopisi mpaBa
J. f. MerpasxunbKoro 170118 ] BpO3pi3 i3 ¢pinocodpcrko-npaBoBUMH
NepPeKOHAHHSIMHU TOr0 4Yacy. BoHa mpoTHUCTOsIIA SIK IKOJI «HEO1IeaTICTIBY, TakK 1 iX
OMIOHEHTaM — MPUXWIbHUKAM COILIIOJIOTIYHOTO TMpaBo3HaBcTBa. Kpim  TOroO,
ncuxonorivaa Teopis npasa JI. M. TleTpaxkurpkoro Mmmma Bpo3pi3 i3 MO3HIIEIO
3aXMCHUKIB TPaBOBOrO €TaTH3My, Kl aOCOJIOTU3YBAJIM POJIb AEP>KaBH B JKUTTI
CYCIIUJIbCTBA 1 MPUITYCKAJIU MIMPOKE 1 aKTUBHE JIEp>KaBHE BTPYYAHHS B €KOHOMIUHE 1
COIIAJIbHE KUTTS CyCHUIbCTBA.

HoBa inocodcrko-npaBoBa mapagurma JI. M. ITerpakumpkoro — cranma
CTUMYJIOM PO3BHUTKY BITUM3HSHOI MPaBoBOi AyMKHU. bararto ii imei Oyno 3aCBOEHO 3a
KOPJIOHOM, TOMY HE BHIMAJKOBO OLIBIIICTh 3aXIJIHUX JIOCTITHUKIB HA3WBAIOTh 1M'S
JI. V. TleTpaXkuIbKoro B M'ATIpIi HAHBUAATHIIINX BITYM3HIAHUX IOPUINYHAX YMiB.

BkaxeMo uuTadyeBl Ha TOW (DAKT, [0 B KOHTEKCTI MPAaBOBOI AHTPOMOJIOTII
NCHXOJIOTiYHO-AHTPONONEHTPHCTChbka  mapaaurva  JI. M. Merpakuubkoro
NMOBMHHA PO3IJISIAATHCH He JMIIe 3 iCTOPUYHOI TOYKH 30py, ajie i 3 MO3UUil
cydyacHocTi. [TomiTHKO-TIPaBOBI IIKOJIM OCTAaHHIMU pPOKaMH (PIKCYyIOTh €MOIliiHO-
MICUXOJIOTIYHY TMIATPUMKY OUIBIIOCTI SIK HEBIJ'€MHY BJIACTHUBICTh BJIaJW 1 MPABOBUX
HOPM.

Bimsnaunmo, mo Herpamuuiiini izei JI. M. [TeTpakuibkoro 3 MOMEHTY iX
NOSIBU BUKJIUKAJIM Yy BITYM3HSHOMY IPaBO3HABCTBI cepito AucKycid. [lo Hux Oynu
3amyderi b. M. Unuepin — matpiapx imei npupoaHoro npaBa XIX cTOMITTA, a TaKOX
MPOBIIHI TEOPETUKH FOPUJIAYHOTO MO3UTUBIZMY B. I. Cepreesuu,
I'. ®. Hlepmenesuy, M. J. ['pimm, M. L. ITanmienko 1 psig ornsgadis npasa. Cymnepeyka
OpO HOBI HUIAXM THOCEOJIOTHi B Taily3l IpaBa yCKJIagHWIACA TUM, LI0 Tpymna
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IIPABO3HABIIIB y CKJIal I1. I. HoBropoauesa, b. O. KictskiBchKoro,
C. M. Tpy06eusrkoro, E. M. Tpy6eupbkoro, miarpumariiu iaeto JI. U. [Terpaxuiipkoro
PO BIJIPOJDKEHHS MPUPOAHOTO TMpaBa, HE pO3AULUIA MOro METOAOJOTIYHUX
MOCHJIaHb, B1/IJIaBIIIM NIEpeBary HEOKAHTIAHCTRY.

Bkaxxemo YHUTAYEBI, 11 (0) B OHTOJIOTTYHOMY, aKC10JIOTTYHOMY,
AHTPOIIOJIOTIYHOMY, THOCEOJIOTiYHOMY acmektax TBopuicth JI. M. TleTpaxuipkoro
J03BOJISIE MOOAYUTH B CHAAIIMHI (P1710cO(CHKO-MPABOBOI TyMKU HE JUIIE HOBHIA
06pa3 nmpaBa, ajue i YCBII[OMI/ITI/I PI3HOMAHITTS 1 TeopeTHYHe O0araTCTBO TEYid Yy
BITUYM3HIHOMY ITPaBO3HABCTRI.

0.
i.

[TimkpecnuMo TaKOX, M0 B IHOCEOJIOTiYHOMY KOHTEKCTi BHpPAa3HO BHUIWMA
nuHaMika mponecy i Teopii JI. M. ITeTpaHIbKOro Ha 3araibHHl XiX Hi3HABAJIbHOI
NiSNBHOCTI B rady3i NpaBo3HABCTBA Tiei emoxu. Moro mkoma, mo icTaga Ha3By
MICUXOJIOTIYHO1, copmyBanacss JOCUTh IIBUAKO. Taki MOro TMOCHIJOBHUKH SIK
M. A. Peiicaep, II. O. Copokin, M. C. Tumamen, M. JI. JIazepcon, M. . IBanoB,
[1. €. MuxaityioB cTtajyd MNpOBIIHUKaMH 1aeu JI. 158 [TeTpaku1bKOTO, JTOCTIHKYHOYN
npaBo sk GeHoMeH y cdepi coriomnorii. Yuni JI. 1. [TeTpaHIpKoro, He BTPATHBIIH
CBO€EI HAYKOBOI 1HJMBIAyaldbHOCTI, 6araTo B oMy 30€periii MeTOOJIOTiI0 Ta 1Jiei
cBoro yuutens. HaiOinbil 3HAMEHUTHH 13 HHUX CBOIMHU TOJIOKEHHSIMH B 00J1acTi
comionorii 1 kyneTyposorii Il. O. CopokiH ynpoaoBxk yci€i CBO€i TBOPYOCTI
BUKOPUCTOBYBaB  KaTeropiro IHTyiTuBHoro mpasa. [.J[. I'ypBuu mo'enHas
koHcTpykiii JI. M. ITeTpaHIbKOro i3 CBOIMH iesMU «eMOLOHAIBHOTO JOCBiTy» i
fioro pisHoBHmiB. Yci mpencrapuku mkomu JI. W ITeTpakMIBbKOTo CIIPUSIH
MOIIUPEHHIO MOT0 BUEHHS, IPUYOMY caMe JOPEBOIIOLIHHOTO NEPIOy.

Iigxoasun 3 mo3uuii mpaBoBoi axciomorii 1o Teopii JI. . TleTpaxuipKoro,
BIJI3HAYMMO 1 TOW (hakT, 10 Tparl BITYM3HAHMX (axiBiliB y cdepax IMCHUXOJIOTII,
cotrioforii, cumMBoMiYHOI JIOTIKA B 70 — 80 pp. XX CTOMITTSA 3HAYHO BUIIEPEIKAIN
MPAaBO3HABCTBO B MO3WTHUBHINA OIliHIN imeit JI. 1. [Terpaxkunpkoro. Teopis emorrii
BKJIIOYAETHCSI HE JIMIIE B MOHOTpadiuHy, aje 1 HaBYalbHY JiTepatypy y cdepi
TICUXOJIOT1. Binznaunmo, HaIpUKIIAI, npart O. B. IlerpiBcbkoro
M. Bumonaca'®

3 mo3umnii nmpaBoBoi rHoceoorii, 1 comionoris JI. M. Tlerpaurpkuii Gys
IIKaBUM SIK TEOPETHK, 13 IIKOJU SKOr0 BHHIIIA IUIesia BiAOMHX coIiojioriB XX
cToliTTs. Teopetuk cydacHoi Jioriku A. I. IBiH BHKOpHUCTaB Kiacu(dikaiilo HOPM
npasa JI. M. TleTpakurpKoro sIK HaiibaraTiny BapiaHTaMHM B Teopii HOPMATHBHHX
CyIKeHB .

14 Merpiscexuii O. B. KopoTkuii Hapuc ictopii couiansroi neuxomnorii. Comianbua neuxomnoris. / O. B. Tlerpischkuii —
M.: Hayxka, 1975. — 168c.
15 Bumonac M. Tcuxonoris eMomioHansHux sBuil. / M. Bumonac. — M.: Bugasaunrso MY, 1976. — 156¢.
Bumonac M. Tlcuxomnoris emoriiit. / M. Buronac. — M.: BunaBaunrso MJ[Y, 1984. — 180c.
1%8 1gin A. L. Jlorika HopM. / A. 1. IBiH. — M.: BupaBuunreo M1V, 1973. — 240c.
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I'oBopsiuM mNpPO OHTOJNOTIYHME, AKCIOJOTiYHMI, AHTPONOJIOTIYHHUIA,
THOCEOJIOTiYHUIl acnekTH Teopii JI. 1. [TeTpakuiibKOro, CIiJl BKa3aTh YUTA4YEBl Ha
ToH (akT, MmO po3puB y cdepi MpaBO3HABCTBA COIIAJILHUX 1 TCUXO(MI3UYHUX
BJIACTUBOCTEH OCOOMCTOCTI € TOPYIIEHHSM IMPUHIMIY CHCTEMHOCTI B IIi3HAHHI
npaBa. [lomonanHs i€l MPOTAJMHKM y BITYM3HSHIM MPaBOBIM AYMIIl € 3aBAaHHAM HE
JIUIIIe TIPaBO3HABIIIB, aie 1 Pigocodis, 110 MpaioTh y chepl pinocodii mpasa.

Jlas amamizy wimicHoi Teopii JL V. ITeTpaxuupkoro 3 MO3HIi IPaBOBOi
OHTOJIOT1i, aKCiOJOrii, aHTPOIMOIOTrii, THOCEOJ]Oril 3BepHEMOCS 10 TPhOX OCHOBHHX
yoro npaup. Y p060Ti «Teopis mpaBa 1 AepxaBu y 3B'A3KY 3 Teopiem MOpaJIBHOCTi»
npejcTaBiena IITICHA CHUCTeMa IOPUAMYHUX TIOHSATh HA OCHOBI OHTOJIOTIYHUX,
THOCEOJIOTIYHUX 1 METOAOJNOTIYHMX TocWiaHb. Bkazana mpamns pociiicbKoro
MUCJIHTENS 3aBepIIye MOOYAOBY IUTICHOT (PLI0COPCHKO-TIPABOBOI MapaaurMu. Y
nonepenHid poOoTi, «BcTym y BHBUEHHS mpaBa 1 MopanbHOCTI. OCHOBHU
eMomioHanbHOT mcuxomoriiy, JI. M. ITeTpaXuibkuM  po3poOiIeHi  OHTOJOTIUHI,
THOCEOJIOTIYHI METOOJIOTIYHI MOCWIKK  (PL10cOdChKO-IPAaBOBOI  MapagurmMu. Y
poboTI «AKIIOHEpHA KOMIMAaHisA. AKIIIOHEpHI 3JIOBXKMBAaHHS 1 POJIb AKI[IOHEPHUX
KOMIIaHii B HApOJIHOMY TOCIIOAAPCTBI», 110 MepeayBalia JBOM MONEpPeaHIM podoTaMm,
JI. V. TleTpauIibKuii po3KpHB 3a1yM cBO€l (GilocopchKO-TIPaBOBOT KOHIIEIIIII.

Ipu anamisi  dinocodepko-nmpaBosoi cnagmman  JI. M. TleTpakuupkoro
BUJIAE€THCS BAXKIMBUM BpaxXyBaTH JIyMKY TIOCIIJIOBHUKA POCIMCHKOTO YYEHOIO
I'. A. T'ypeuua. Y npami «fOpuauyauii qocBijg 1 miopainictTiyHa (iiocodis npasay
BiH mucaB mpo Te, mo «JI. U, TleTpauipkuil HANEKUTh 10 YMCIA MEpPIIOPSTHHX
MUCJIUTENIB, YMdi HOBATOPCBHKI 1/€1 HACTUIBKM BHUIEPEIKAJd CBOK €MOoXy, L0 IX
ICTUHHE 3HA4YeHHS BUSBIBIETBCS JIMIIE Yepe3 IEBHWM MPOMDKOK dacy. Tomy
¢110codis mpaBa BOrO0 BUEHOTO, 110 MIIIOB BiJ HAC, MOXKE OyTH OL[IHEHA B yChOMY
CBOEMY 3HA4Y€HHI JIMIIE B MEPCHEKTUBI TNIMOOKUX 3MiH, XapaKTEPHUX ISl CY4acHOI
dinocodchkoi i ropuandHOT KyMKI» .

Y KOHTeKCTi MpaBOBOi OHTOJIOTII i AHTPOMOJIOTII BiA3HAYMMO, 1110 BXKE Y
CBOIM paHHIA pOOOTI «AKIIIOHEpHAa KOMMaHis. AKIIIOHEPHI 3JIOBXXHBAaHHSA 1 POJb
aKI[IOHEPHUX KOMIIaHIi B HAPOJHOMY TocroaapcTsi» JI. 1%8 [TeTpaxkulibKuii BUXOAUB
3 TOro, 110 MPaBO KOPEHUTHCS B Mcuximi iHAUBIAA. KOpHCT MOCTynUTh MMOMUIKOBO,
CTBEP/I’KYBaB BiH, SIKIIIO CTaHE BIJIITYKyBaTH MPaBOBHN (PEHOMEH JIeCh y MPOCTOPI
HaJg abo MK JIIOAbMH, ab0 X Yy collaJibHOMY cepenoBuili. PeHOMEeH mpasa
BIIOYBA€EThCS B ICHXILI 1 TUIbKA TaM. [HTepmnperaliss mpaBa 3 MO3MIIT MCUXOJOTIi
ingusina, BBaxas JI. 1. [leTpaxkuubkuii, JO3BOJSE TTOCTABUTH IOPUIUYHY HAYKY HA
IPYHT JOCTOBIPHMX 3HaHb, OTPHUMAaHHUX IIIJIIXOM CaMOCIOCTEPEXKEHHS (METOI0OM
1HTpocCHeKIi) abo crnocrtepexeHb 3a BUMHKaMM 1HIIUX oci0. «IIpaBo € mcuxiuxe
sBullle. BOHO CKJIafiaeThCs 13 MpaBUJI MOBEIIHKH, MIJKOPEHHS SKUM OOOB'SI3KOBO 1
MOXe OyTH BHUMYyHIEHUM. JIIOACBHKI NpaBWiIa MOBEIIHKM — 3HaHHA abo Bipa 1
BU3HAHHS, 110 Y BIJOMHX BHUIIQJKaX JIFOJWHA MMOBWHHA I0-HEOYIb poOuUTH abo0 BiA
SAKUX-HEOyb BUMHKIB YTPUMYBATHCS — SIBUILA HE «MaTepli», a JIIOJCHKOTO «IyXY».
Ile Tak camMO OYEBHUIHO SK BiJHOCHO IIpaBa, TaK 1 BIAHOCHO €TUKH. BiaMiHHICTIO

Y7 Iypeuu I. JI. InryituBictchka ¢inocodis npasa: Jles Mocumosmu Ilerpaxumpkuit. / T. JI. Typua ®inocodis i
couionorisi mpasa: O6pani TBopu. / — Cn6.: BunmaBumumii [im C.-Iletep6. nepxk. yHiBepcutera, BunaBHHITBO
topunuanoro ¢akynstery C.-IleTep6. nepk. yHiBepcutera, 2004. — 848c¢. ¢.339
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HOPMHU TIpaBa BiJl HOPM €THKH 1 TOMY MOAIOHUX MPaBUII MOBEAIHKY € Ta BIIMIHHICTD Y
npUpoAl 0OOB'I3KOBOCTI LIMX MPaBWII, MO SKIA HOPMHU TpaBa HE JIMIIE BU3HAIOTHCS
00OB'SI3KOBUMHM JIJI1 TUX CYO'€KTIB, BIJl SKMX BOHHU YEKaIOTh BIJIOMOI'O BYMHKY a0o0
CTpUMaHOCTI (III0 BIJHOCUTHCS 1 JIO TPaBWJI MOPAJIBHOCTI), ajieé B TOM JKe Hac
CTBOPIOIOTH 1 JIOMaraHHs IJisl 1HIIMX CyO'eKkTiB (opraHiB Biagu a0o IHINWX) Ha
BUKOHAHHS TMpaBuja 3 OOKy 3000B'si3aHoro. Tomy HOpMH 1 OOOB'SI3KM — SIBUIIE
CHUIBHE JJIs TIpaBa 1 €TUKHU, ajie IJIsl «IIpaBa» B CYy0'€KTUBHOMY 1 aKTUBHOMY CEHCI — Y
CEHC1 yIIOBHOBAXKEHHsI KOro-HeOyAb Ha BIJIOME JOMaraHHsl — CKJIaJIal0Th XapaKkTepHe
SIBUILIE JIJIS TIpaBa, ajie He AJISl €TUKH. 3TiHO 13 IIUM HayKa MpaBa 3HA€ 1 BUBYAE TPH
KaTeropii MoHATh, 3 0JHOTO OOKy: 1) mpaBa abo HOpMH B 00'€KTHBHOMY CEHCI, 5K
a0CTpaKTHI IIpaBHJjIa MOBEAIHKH; 3 1HIIOTO OOKY: 2) IpaBa B Cy0'€KTUBHOMY CEHCI, SIK
Ti, 1[0 BUTIKAIOTh 3 00'€KTHBHOTO TpaBa BIaaH SIKUX ab0 Cy0'€KTiB BUMaratu 4oro-
HeOynp Bin iHmWMX i 3) OOOB'SI3KM, IO BUHHUKAIOTH IS CYO'€KTIB 13 HOpM
o0'ekTHBHOTO TIpaBa. Hayka sk eTUKH 3HA€ 1 BUBYAE TUIbKHU MEPIIY 1 TPETIO KaTeropii
UX TOHATh — TIIBKH «IpaBuia» 1 «000B's3ku». ETHYHUX Xe «mpaB», Yy CeHCi
JOMaraHp 0 GIVIKHIX, BOHA He 3Hae» *°. V BHpilIeHHI IPOGIEMH CIIiBBiXHOIICHHS,
10 BUTIKAIOTh 13 TPAJMIII], sIKa CKJIAJIAcsi B CYCHIJIBCTBI, HOPM MOpai, ETHYHUX HOPM
i mpasa JI. 1. IleTpakuubkuii nparHyB BimiiiTh Bin koHdpoHrauii miGepaiis i
KOHCEpPBATOPIB, 3 OJHOr0 OOKYy, 1 METOJOJOTIYHMX PO30DKHOCTEH TEOPETHKIB 1
dbimocodiB mpasa — 3 1HIIOTO.

I[linxogsauu no BueHHd JI. 1. [TeTpaxuupbkoro 3 mo3uuii NpPaBoBoi aKcioJIorii,
MO>KHa CMUIMBO CTBEpKYBaTH, 110 YYEHUU HE 3alepeyyBaB 3HAYEHHS KYyJbTYPHOI
Tpaauilii B MOOYJ0OBl MPaBOBUX HOPM, ajie B TOW K€ 4ac MIATPUMYBAaB JiOepaibHy
imero aBTOHOMIT TIpaBa Bix mepxkasu. JI. H. [lerpamuubKkuii nparuys po3riasaaT
NPaBo y 3B'A3KY 3 PO3BMTKOM KYJbTYPHOI Tpaguuili B HIOMY AJsi TOro, 1ioo
CTBOPUTH TAKY TEOPil0 MpaBa, AKa MOrJia 0 cTaTH MeTOA0JOTiYHOK OCHOBOK) K
NJas npodeciiiHOl HpPUCHPYAeHUil, TaK i AJs BHUXOBAHHS MPAaBOCBIAOMOCTI
CXiTHOCJIOB'AHCHKOI0 CYCHUIBCTBA B IIJIOMY, TeOpil0 mpaBa, WHI0 TSkKi€ 10
HEeJ0OLIHKHU MPABOBUX HOPM HA KOPUCTb MOPAJIi.

[Mlinxoasum no yuenns JL. 1. [TeTtpaxkuuibkoro 3 MO3MIII MPaBOBOIL
AHTPOMOJIOTii BiJ[3HAYMMO, IO OCHOBOIOJOXKEHHS (110cOo()CHKO-TIPaBOBOI TeOpii
.. [TeTpakUITbKOTO TMOJSATAE y BHUSABIEHHI pEaJbHOCTI TpaBa — SKUM BOHO
0aunThCS KOHKPETHIH 0COOMCTOCTI, YHi TICUXOJIOTIYHI MOTHBAIIIl CBOTO COIIaJIbHOTO
BIITBOPCHHS 13 HEMHUHYYICTIO 0a3ylOThCA Ha Py IMONEPEAHIX HACTaHOB:
CK3UCTCHITIATbHUX, 1HANBITYyaIbHUX, TPYIIOBUX, CYCHIIBHUX. 3aJIC)KHO Bij IIHHICHOT
Opi€HTAaIlii 1HAWBIA MMPABO B KUTTI OCOOUCTOCTI MOXKE 3aiimMaTu abo oMiHyoue, a0
HiK4eMHe Miciie. CXiTHOCJIOB'STHChKE CYCIUIBCTBO TSDKIE JI0 OCTAaHHBOTO BapiaHTa
I[IHHICHOI Opi€HTalii, 70 MpaBoBOro Hirumsmy. 3a JI. 158 [TeTpaxkuuibkum, IPaBo
PO3MOYNHAETHLCS HE 3 BUKOHAHHS OOOB'S3KIB «CTOPOHHIMH OCOOaMU», a 3 «CamMHuX
3000B's13aHMX». Bkazane € ¢yHIaMeHTOM, Ha SKOMy MOXe OYyTH CHOpyDKEeHa

Y8 Tlerpaxunpkuii JI. I. AkiioHepHa KoMIaHis. AKI[IOHEpHI 3IOBKHBAHHA i POIb AKI[IOHEPHHX KOMIAHiH B
HapoaHoMy rocrionapctsi. / JI. . [lerpaxkuupkuii — Cn6.: Apykapus Minicrepcrsa ¢inancis (B. Kupmbayma). 1908. —
220c. ¢.7
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OyAiBiIsI TPaBOBOI KyJbTYPH, MIITHOTO 1 CTabUIbHOTO MpaBonopsaky. Konunemniis
Y4EHOTO — 1I€ OpHUTiHaJbHA METOJOJIOTIS OmpeAMEUYyBaHHS 3yCTpiul HOPMHU
3aKOHO/IaBCTBA i TOTO, KOMY ISl HOpMa aJpecoBaHa.

Yy OHTOJIOTIYHOMY KOHTEKCTi OCHOBOIIOJIOKHUM y BY€HHI
JI. /. TleTpa:XMIBKOro Mpo MpPaBo € HOTO ICHXOJIOTiYHE TPaKTyBaHHA. IIpaBo —
CYJUKEHHSI, K€ ICHY€ B MCHXII JIIOAMHHM, BOHO BILJIMBA€ Ha IMOBEIIHKY MIJISTXOM
NepeKUBaHHS BOTO Cy/KeHHs B eMoIlii. [Icuxiunuii (akt nepexxuBaHHs MpaBa — HE
€ TPaBo, 1[e TPOSB TPABA. Yucno mpaBOBUX SIBUI JOPIBHIOE YHUCITY MePeKUBAHD 1
NpaBOBUX sBHIN y Tcuximi. [IpaBoBuM siBumem Oyne NEPEKMBAHHSA IHTYiTUBHOTO
npaBa. ToMy TMOYyTTS HE MOXHA 3MIIIyBaTH 13  €MOIlSIMHU. HoquT;I
CYNPOBO/IKYIOTHCS BIAMOBIAHUME eMoIisiMy. Emorrist 3a0apBiroe BOJIIO Y CBIIOMICTb,
y MOPIBHSHHI 3 HEIO Ma€e 0JHOOIYHMI xapakTep. EMollii, 3 oqHOro 00Ky, Hanexarb J10
¢b1310J10T1i 1 HEPBOBOI AISUIBHOCTI, 3 1HIIIOTO — € PE3YJIBTATOM JIii CYCHIIBHOI NMICUXIKU
Ha JroauHy. Came 1i€l0 BJIACTUBICTIO TOSICHIOEThCS JBOOIYHHMM  XapakTep
nepekuBaHHs npaa. [l BIJIMBOM 4UyXHMX €MOLIM JIIOJMHA MOXE YCBIJOMIIIOBATU
nouyTTss OOOB'I3Ky ab0 MepeXUBaTW MNPUHAIECKHICTh i IpaBa 3a HasBHOCTI
nepeXxuBaHHs 000B'SI3KY THIIOO JIFOAUHOIO.

[3 camoro moyaTky cTBOpeHHs CBO€l (Pi10cOdCHKO-MIPABOBOT KOHIIEMIII,
30KkpeMa y Tpalli «AKI[IOHepHa KOMIIaHig. AKIIIOHEpHI 3JI0BXKHMBAHHS 1 pOJIb
AKIIOHEPHNMX KOMIaHiii B HapomHoMy rocmomapctsi», JI. WM. ITerpaumpkumii
HIJKPECIIOE, M0 MPaBo, MO-NEpIIe, € BIIOOPaKEHHAM MOPAIbHOCTI €THOCY, IO-
Ipyre, MpaBo, L0 CIPUIAMAETHCA IHTYITUBHO, € MOPAJIbHOIO IIKOJOK €THOCY,
AKOMY BOHO KOHCTpYyrO€ThCs. IIpaBo — BigoOpaskeHHs COUiaJIbHO-KYJbTYPHHX
YMOB KOKHOro erHocy. Po3ymMHe mpaBo, NpoMIIOBIIM iHTYITUBHUI PiBeHb,
(opmye ayXOoBHicTH y cycmijibeTBi. «llomanpmmm MCUXIYHUM MPOAYKTOM HOPM
mpaBa, cTa€ Taka ado 1HINA 3MiHA camoi MCUXIYHOI MPUPOJIU TPOMAJISH, XapakTepy 1
30KpeMa eTHUKU Hapony. Po3yMHe mpaBo € CBOro pojly MOPAIbHOIO HIKOJIOK IS
HapoJy, 3MIIHIOIYHM 1 PO3BHBAIOYM HOro €Tuky y Oakanomy Hampsmi. Hespaine
IpaBO MOXKE IMOIIMPIOBATH JeMopainizailito abo, B yCSIKOMY pa3l, HPOTHAISITH
3J0pOBOMY €THMYHOMY MpOTPECY, rajibMyBaTH PO3BUTOK 1 PO3KBIT €TUYHHX CHII
rpomansH. [locTiiHO HampaBisAOYM MHUCICHHS 1 MOBEIIHKY TPOMaJsiH y TOMY abo
IHOIOMY — HampsiMi, 30Yy/UKYIOUM TIOCTIHHO MOTUBU OYIb-SKOTO poO3psny 1
NpUrHidytoun abo TomepekKalodl MOTHBM 1 TOBEIIHKY IHIIOTO pOAY, MPaBo
HEMHMHYYE BIIPABJISE 1 3MIIHIOE OJHI CTPYHU HApOAHOI AyIii, Mociadsse 1 aTpodye
iHom. lle BiZHOCHTBCS HE JHIIE JO YChOTO MPaBOBOTO Jaay $K TakKoro, SKHU
3aXOIUIIOE 1 3HAYHOKO MIPOI0 3YMOBJIOE YC€ KHUTTA 1 JAISUIBHICTH YCAKOTO
rpOMaJIiTHUHA K YIEeHa CiM'l, OOLMHU, CTaHy, IepKaBH, K yYaCHUKA y BUPOOHUIITBI
1 00MiIHI Tocmojapchbkux OJar, ajge 1 y OUIbII CKPOMHHUX pPO3Mipax, 0 BCSIKOTO
iHCTHTYTY TIpaBa, X04 OW, HEBUAMMOTO, AyKe APIOHOro i HesHauHOro»' . V BUTOKY
Teopis JI. M. TleTpaxuIpKoro TsKina g0 cBOEi MoOYNIOBH SK eMITipHYHA HAyKa IIpo
CYCIIUJIBCTBO, €THOC — SIK coIlioyoris npaBa. CyCHiIbCTBO KUBE 3a KPUTEPIIMH, SKi

Y9 Tlerpaxunpkuii JI. I. AkiioHepHa KoMIaHis. AKI[IOHEpHi 3IOBKHBAHHA i POIb AKI[IOHEPHHX KOMIAHiH B
HapoaHoMy rocrionapctsi. / JI. . [lerpaxkuupkuii — Cn6.: Apykapus Minicrepcrsa ¢inancis (B. Kupmbayma). 1908. —
220c. c.10



166

eMIIIPUYHO BUSIBJICHI B HIM 1 MPOJIEMOHCTPOBAHI CYCHUIBCTBY COLII0OJOTI€r0 MpaBa. Ha
cBoeMy TouaTKy Teopis JI. . ITeTpakmipKoro TsKiia 1O  IIepEeTBOPEHHS
MICUXOJIOTIYHOTO MIiAXOAy B PO3yMiHHI TIpaBa y COINOJOTIYHOMY  IMiAXOJI.
JI. 1. [Terpakunibkuii 6a4uB i pO3BUTOK SIK COIIIOJIOTII MTpaBa, 30KpeMa, SK BUCHHS
PO COJIIJIAPU3M 1 SIK TICHXOJIOTIYHO OPIEHTOBAHY COIIIOJIOTIIO, @ HE SK HAyKy IIpo
npaBo. Bin3HauMmo, 10 KOHUEMNIIS COJigapu3My OTpuUMala PO3BUTOK JIMIIE B
3axigHid €Bpori. BianoBiaH1 i€l cepen BITYM3HIHUX JOCHTIIHUKIB MpaBa HE OyiH
cpuitari. KomenTyrounm npuBeneni Bume aymku JI. W ITerpaxkumpkoro,
BI/I3HAYMMO TaKOXX, IO B)XE MEPBUHHI TEHJACHINI WOTO Teopii ChpsiMOBaHI Ha
3HIDKEHHS 3HAUYEHHS TMO3UTHUBHOTO TpaBa SK PETyIsATOpa BIJHOCHH Yy CYCHIJIBCTBI 1
3pOCTaHHsI 3HAUYCHHA 1HTYITUBHOTO mpaBa. Ha Hamr morsnsy, BOHM MOB'SI3aHi 3 MOTO
YSIBJICHHSIM TIPO €BOJIOIII0 (OpM MpaBa 1 MOSBOI HOBOI MPAaBOCBIIOMOCTI, SKOIO
PETYIIOBATUMYTHCS 1 TIOBEMIHKA JIIOAWHM B TOOYTi, 1 MDKHApOAHI BIAHOCHHH, 1
noyituka, 1 exkoHomika. [IpaBoBa nepkaBa miependayae TPABOMOPSIAOK, SKUN
HNIATPUMYETBCA ~ TpOMajJsiHaMu  JOOpPOBIIBHO, Ha OCHOBI  BHCOKOTO  DIBHS
PaBOCBIJJOMOCTI.

VY 3B's3Ky 3 BHUIECKA3aHUM BIJ3HAYUMO, IO MO3UTHUBHE MPABO BU3HAYAETHCS
JI. M. TIeTpaXuIbKuM SIK «CYKYIHICTh HOPM IpaBay. BOHO mpeicTaBieHe y BUIISII
HOPMATUBHO-TIPABOBUX PO3MOPSIKEHb, 0 ODIIIIHO I1I0Th Y AepKaBi.

IatyiTuBHE a0o0 HeodiliiiHE TMpaBo, M0 PO3IJISAAETbCH HAMH B
OHTOJIOTIYHOMY KOHTEKCTI — TCHUXIYHE SBHUIIE, OCOOJWMBHUI CTaH AYIl JIIOJAUHHU.
Oxorioun eMollii, MepeKUBaHHs, BOHO BIJIXOJUTH BiJ] OJJHOMAHITHOTO IIa0JIOHY
MOBENIIHKH, SKUH TUKTYEThCS JIOASM MO3UTHBHUM MpPaBOM. [HTYITHBHE MpaBO Mae
iHMBiTyanpHUI MiHTMBHE XapakTep. VOro 3MiCT BH3HAYA€ThCS iHAWMBILYyalIbHHUMH
yMOBaMH 1 00CTaBUHAMU >KUTTSI KOKHOTO 1HJIMBi/A, KOXKHOI CIM'i, KOXKHOTO Kjacy
moaei. IHTyiTHBHE mpaBO BHU3HAYAETHCS XAapAaKTEPOM, BHUXOBAHHSM, OCBITOIO,
COIIIAJIbHUM CTAHOBHUILIEM, MPO(ECITHUM 3aHITTSIM, OCOOMCTHMH 3HAHOMCTBAMHU 1
crocyrkamu. Ilcuxonoriuna Teopis mpasa JI. M. TIeTpakuIbKoro BUXOIUTh i3 TOTO,
10 1HTYITUBHE MPAaBO BUPOOISETHCS MIJISTXOM B3aEMHOTO MCUXIYHOTO CIIJIKYBaHHS B
PI3HHX KOJaX JIOAeH 13 CHUIbHUMHU 1HTepecamu. BimzHaummo, 110 CHIJIKYBaHHS
IPYHTYETbCS HA  eMOIllOHaIbHIM  cdepi.  EmoriiiHO-icuxoyioriuna  Teopis
JI. 1. Tletpaxuiipkoro B6ayae B MCHXOJIOTIT MEPBUHHE JHKEPENO MPABOBIAHOCHH, SKi
MOPOJKYIOTH TIpaBa 1 00OB'SI3KK 1HAUBIIB. ['OJIOBHI MPUYUHKU TTOXOJKEHHSI TTpaBa 1
JiepKaBU eMollifiHo-Ticuxosoriuna Teopist JI. M. Tletpakurpkoro B6ayae He B TOMY,
0 OTOYY€E ii €KOHOMIYHO, COLIAJIbHO 1 1HIIOMY CEpPEJOBHUII, a B OCOOIMBOCTSIX
MICUXIKU JIIOAUHU. «IMIyibcu» — eMollli — BIAIrparOTh TOJOBHY pPOJb HE JIUIIE B
MPUCTOCYBAHHI JIFOJIMHUA IO YMOB UTTSl CYyCHUIbCTBA, ajie 1 B YTBOPEHHI1 JEPKaBHU 1
npasa.

BusBisioun B KOHTEKCTI NpaBOBOi THoceoJorii imei, sKki 3akiaaeHi
JI. V1. TleTpakuIbkuM ~ y  KOHCTPYIOBaHHS  ICHXOJOTr0-aHTPOIOIEHTPHCTCHKOT
bimocochbKO-TIPaBOBOi  MapaJMTMU  BITUM3HSHOI FOPHUCTOPYACHINT TodaTtky XX
CTOJIITTS, BIJ3HAUYMMO, M0 B mpari «BcTynm y BUBUYEHHS IpaBa 1 MOpPaIbHOCTI.
OcHOBH eMoIioHanbHOT cuxonorii» JI. Y. ITeTpakuibKuii po3KpHBae i 00IpyHTOBYE
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HOBI MapaJurManbHI OCHOBOIOJIOKEHHSI y BUBUEHHI MOHATH MpaBa 1 MOPAJIbHOCTI.
Bin Bkazye Ha Ty oOcTaBuHY, 110 HE3Ba)kKarOunl Ha 0araToBiKOBI CIIPOOU BU3HAYMTH
IIPaBoO 1 MOPAIBHICTh, SKI IIIJIKOM CIPABEAJIMBO MOXKHA BITHECTH 10 CHENU(PIIHUX
pUC JIOACBKOTO AYyXy, BOHM 1 JO ILbOTO JHS 3aJUIIAIOTHCS «HE03BOJICHUMHU
3arajkaMu». Y BKazaHId mpaifi, Mo-Tepiie, po3poOJISIIOTECS METOA0JIOTTUHI
nocwianHs (PiocodChbKO-MPaBoOBOT KOHIEMIi, MO-Ipyre, 3'ACOBYEThCS MPHUPOAA
mpaBa 1 MOPaJIbHOCTI, TO-TPETE, HAMIYAIOTHCSA OHTOJIOTIYHI 1 THOCEOJIOTI4HI
ocHoBoOmoONOXKeHHA Komuermii. JI. M. IleTpaxuubkuii nume npo Te, 1o
o0cTaBMHAMMU, SIKi MEPeNIKOKal0Th BUBYUEHHIO OCHOBOI0JI02KeHb MPaBa, €, 10-
nepiie, HEMOPO3yMiHHSA BiTHOCHO cepu 3HAXOIKEHHS NMPaBOBUX (i MOpPaIbHNX)
SIBMIIl, MO-ApPYyre, BiICYyTHICTh HAJIesKHOI HAYKOBOI MeTO0/0JIOril i 3acTOCYBaHHA
CHEMPUAATHUX» IS HAYKOBHUX Iijiedl mMpuiioMiB MUCJIEHHS i JOCTiTIKeHHA; MO-
TPETE, HE3aJA0BiILHUI CTAaH TPAAMUIHHUX | NMAHYHYUX BYEHb IICHXOJIOTIII.
«IIpobiieMa MOHATTS MpaBa € 30BCIM HE OJHA 3 0e3liyi mpoljeM MpaBO3HABCTBA, a
IpocTo MpoOjeMa HayKd MpaBa B3arajii, TOOTO Taka OCHOBHa 1 MpEroJUlliajibHa
npoOiema, BiJ PIMICHHS SIKOI 3aJ€KUTh CaMa MOXJIMBICTD HayKd TpO TIPaBo,
BIIMIHHICTh BIJ 310paHb JAYMOK, TBEpP/)KCHb 1 IMPHUIIYIIEHb, IO HE MOXYTh
MpETEHIYBATH Ha HAyKOBICTh HI 3a CBOIM IIOXOJKEHHSIM, HI HaBITb 3a CBOIM
smicrom»™". JI. Y. [TeTpakuubKuii BHSBISE HENOTIKH METOLOJIOTII, HASBHOI y
PO3IOPSIKEHH] IOPUCTIB 1 MOpaTicTiB. BiH po3kpuBae CBOi METOAW JTOCIIIKCHHS
NPaBOBUX SIBUIL 1 YTBOPEHHsI 3arajlbHUX MOHATH 1 Teopiil. Mucnurens neperisjaae
HAyKOBY MOOYJOBY TE€OPETUYHOI McuxoJiorii. ¥ mpaui «BcTyn y BUBUEHHs mpaBa 1
MopanbHOCTi. OCHOBH eMOLioHabHOT meuxooriiy JI. WM. ITeTpakuIbKuii po3KpUBae
B IPABOBOMY KOHTEKCTI OCHOBHY KAaTE€TOPII0 €JEMEHTIB IICUXIYHOTO YKUTTS — EMOIIIH.
BiH moka3ye BIIMIHHICTb CEHCY LII€i KaTeropii, sika y3siTa B MPaBOBOMY KOHTEKCTI,
BiJl ysBJICHb B Mcuxojorii. Ha ocCHOBI eMOIIOHAIBHOI MCUXOJOTii BiIH OyJy€ HOBY
TEOPII0 ETUYHMX, TOOTO MPABOBHUX 1 MOPATLHUX SIBUIII.

Y KOHTeKCTIi NpaBOBOI THOCEOJIOTiI TICMXOJOTiYHa Teopis IpaBa
T 1. [TeTpaXUIIbKOTO MPUHITUIIOBO BIJIPI3HAETHCS BiJl TPAAMIIIHHUX TEPEKOHAHb Y
cdepi ropucnpyneHiii moyatky XX crtonitrs. BoHa B HOBOMy pakypci BHUCBITIIIOE
MOHSITTS. «IPABO» 1 «MOPAIBHICTE», CIY)XHTh 023010 JUIs CTBOPCHHS HOBOI HAayKH
«TOJITUKA TMpaBa». 3a mnepexkoHaHHsM JI. 1. [lerpaxkuipkoro, Micisi MaiOyTHHOI
HAyKW «MOJITHKW TpaBa» TMOJSATa€E y BIAIIYKyBaHHI HOBOTO HE HECBIJIOMO-
EeMIIIPUYHOIO NUIAXY Y BUBYEHHI MOHATH MPaBa 1 MOPAJIBHOCTI «...a Y BIANOBIAHOMY
NIPHUCKOPEHHI i MOMIMIIEeHH] PyXy [0 CBIiTJa, 0 BEIMKOrO ieary MaiGyTHHoro»

VY npyriit rnaBi «IIpo BUBYEHHSI KOHKPETHUX MPABOBUX SBHUII BKA3aHOT BHUILEC
npaui JI. Y. Tlerpaxxnubkuii po3kpuBae i oOIPYHTOBYe METOAM BHBUCHHS NpaBa i
MOPAJILHOCTI B iX 3B'SI3KY 13 BU3HAUYBaHOIO HUM ICHUXOJOTTYHOIO MPHUPOAOIO0 MpaBa.
«IHTPOCTIEKTUBHUI METOI, TPOCTE 1 EKCTIEPUMEHTAIbHE «CaMOIII3HAHHS € HE JIUIIIE
€IUHUM 3aco00M 1 0e3mocepeaHboro, 1 JOCTOBIPHOTO TIi3HAHHS, 1 BHUBYCHHS
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paBOBUX (ITPABOBUX SIK 1 MOPAJIBHUX ) SIBUIIL, aJie 1 TAKUM 3aco00M, 0€3 SIKOTo B3arai
BUKJIFOUCHA YCSKA MOXKIIMBICTh OY/Ib-SIKHX 3HAHB PABOBUX (I MOPAIBHIUX) SIBULI .
OCHOBHMMHU METOJaMH BUBUYEHHS ITPaBa €:

e CamocnocTepexxeHHst (IIPoCcTe 1 EKCIepUMEHTalIbHE) — «IHTPOCTIEKTUBHUMN
meton». Ilig  excrnepuMeHTaIbHUM  METOAOM,  3TIJHO 3 JAYMKOIO
JI. 1. TIeTpaXuIbKOT0, CIIiT PO3YMITH CIIOCTEPEKEHHS, SKE YCKIaHEeHe YMUCHO0
J€I0 Ha SBUINA, IO MAJIATAIOTh CHOCTEPEKEHHIO. JIJIsI OO 3aCTOCOBYIOTHCS
0CO0JIMBI METO/TH, SIKI HEOOX1/IHI JJIsl BUKJIMKY 3MiH Y CIIOCTEPEKYBAHOMY SIBUIIIL.

o [loennyBanpHuil MeTOj (IIPOCTOTO 1 EKCHEPUMEHTAIBHOTO) BHYTPIIIHBOTO 1
30BHIIIHBOrO crioctepeskenns. JI. M. [TeTpakuipknii BKasye Ha MOMJIMBICTB i
HAyKOBY OOTPYHTOBAHICTh MPUITYIIEHb BITHOCHO YY>KUX MCUXIYHUX IMEPEKUBAHD,
Mo-TIepIle, Y BUTJIS/I BUCHOBKIB 32 aHAJOTIEI0 MPO BJIACHI 1 UyXK1 1HAWBITyaTbHI
pyXH, MO-ApyTe, Y BUMIISIAL JSAYKTUBHUX BUCHOBKIB Y KOHKPETHUX BHIMaaKaXx i3
3arajJbHUX 1HIYKTUBHO 3700yTHX CTaHIB MPO 30BHIMIHI MPOSIBU BIJIOMOI KaTeropii
NCUXIYHUX TMEPEKUBAaHb IUITXOM IIJBEACHHS KOHKPETHUX UYXHUX PYXIB T[T
BI/IIOBI/THI CTAHOBHIIIA.

OOrpyHTOBYIOYM CBOIO METOOJIOTII0 BUBYEHHSI MOHSATH IMpaBa 1 MOPAIBHOCTI,

JI. . TleTpaxkumpkuii yka3ye Ha HeeeKTHBHI MeTOIM iX BUBYECHHA. BiH mmmre 1mpo

T€, U0 IOPUCTH 1 MOPAIICTH BBa)KarOTh, HIOUTO ISl YTBOPEHHs MOHSATTS IpaBa

HEOOX1JJHO, MMO-TIEpIle, OTJIIHYTH YC1 MPaBOBI SIBUIIA, O-IPYyTe, HOPIBHATH 1X OJHE 13

OJTHUM JUIsl BIAUIYKYBAaHHS 3araJlbHUX yCIM iM O3HaK, MO-TPETE, MOPIBHATH iX 13

IHIIUMH JUUIS TIOIIYKY CIOPIAHEHUX SBHUIN. YCl BKazaHl METOAU HEOOXIIHI I

BUOOpY 31 3HAWJIEHOT CyMU TaKHUX 3arajJlbHUX O3HaK, ski Oynu O pa3om 13 TUM 1

BIJ3HAYHUMH JJIs NPABOBUX SBUII. AJle Taka METOJOJIOTis, L0 PEKOMEHJOBaHa

JIOTIKAaMHU 1 METOJ0JIOTaMH, 32 CaMOI0 MPHUPOOI0 3arajbHUX (KJIACOBUX) IMOHATH 1

KJIAC1B HEMOJKJIMBA, OCKUIIBKH HEMOJKIIUBO OTJISTHYTH YC1 00'€KTH OyIb-SIKOTO KJIacy, a

TUM OUTBIIIE yCi1 00'€EKTH CXOXKUX KJaciB. Jomyckaroun MOXKIMBICT, BUKOHAHHS TaKOi

poGotu, JI. 1. [TeTpaxkuibkuii CTBEPKYE, MO0 BKa3zaHA METOMAOJIOTISI HE BUTPUMYE

KPUTHUKH. Y JIOTTYHOMY KOHTEKCTI, JJIs1 BIAIIYKYBAHHA 3arajibHUX 1 BIJ3HAYHUX O3HAK

OyIp-SIKOr0 KJIacy SIBHIL HEMae€ 1€ KPUTEpio, HEOOXIAHOro s MmiAOOpYy OAHMX

PEIMETIB, SIK TAKUX, [0 BIIHOCATHCS 10 BU3HAUYBAHOTO KJIacy, a IHIUX — SIK TaKUX,

IO BIJHOCATHCA JO IHIIOrO Kiacy. SKOI0 X MNpUCTymaTh OO0 i€l poboTu 13

yIEepeHKEHOI0 JAYMKOIO BITHOCHO O3HAaK IIbOTO POy SIBHI, TO PEKOMEHIOBaHHIA

MPUIOM 3BOAUTHCS A0 JIETKOI YPOUMCTOCTI 3HAXOMKEHHSA 1 JI0Ka3y CYTTEBOCTI TOTO,

mo 6yn0 npumaceHo s 3HaxomkeHHs. JI. M. Iletpaxuubkuii ykasye Ha Ty

00CTaBHHY, IO IOPUCTH HE 3aliMarOThCS MOMIOHMUMH JIOTIYHUMH omeparisiMu. Js

BCTAHOBJICHHSI 3arajJlbHOTO TIOHSATTS TMpaBa IOPUCTH 1 MOPATICTH BUXOIATH 13

CTEPEOTHIIIB, IO CKJIATUCA. Y I[bOMY pa3l BOHH BUKOPHCTOBYIOTh TEPMIHOJIOTIIO HE

3arajJbHOHAPOAHOI MOBH, a IPO(ECiitHO-FOpUIUNYHI TEPMIHHU.

BusBnsioun B KOHTEKCTI NpPaBOBOi THoceoJOrii imei, 1o 3akiaacHi
JI. . IleTtpaXulibkuM 'y KOHCTPYIOBAaHHS  IICUXOJIOTO-aHTPOIOLICHTPUCTCHKOL
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¢bi10cOPCHKO-TIPaBOBOI  MapaJUrMU  BITYM3HSIHOI OpUcCHpyAeHlii Hayama XX
CTOJIITTS, BIJ3HAYMMO: BIH MEPEKOHAHUIN y TOMY, IO «HayKa Ma€e OyTH CYBEPEHHOIO
B yCIX BIJHOIIEHHSX 1 MpOsiBaX, 1 *OJHI BKa31BKU JJisi HEi HE aBTOPHUTET, BOHA
MOBMHHA BJIACHOIO JYMKOIO CTBOPIOBATH 1 BUIIPABIOBYBATH Tl PO3YMOBI MPOAYKTH,
K1 1 mOTpiOHI, 1 IS OO BHUPOOJATH CBIJIOMO-KPUTHYHI METOJIU 1 KpHUTepii
NpAaBIIBHOCTI  Ta  OOIpyHTOBaHOCTI» .  Hayka,  3rifHO 3 JYMKOMHO
JI. 1. TleTpaxkuripkoro, Mae OyTH He3aleKHOIO BiJ 3BUYOK JaBaTH iMeHa 00'eKTam,
0 JOCTKYyIOThCSl. BOHa mMOBMHHA CTaTH Ha TIPYHT HAyKOBO-CAMOCTIHHOTO
YTBOPEHHS KJIACOBUX MOHATH 1 KiaciB. [3 Horo mo3uii, 1jisi yTBOPEHHS KJIACOBOTO
MOHATTS. HE MOTPIOHUN OIS yCiX MOKIIMBHUX O0'€KTIB JUIsI KOHCTATaIlli HassBHOCTI
OyIp-sSKHX yCiM iM 3araabHUX O3Hak. He moTpiOHO TakoX BUKOHAHHS Ie OLIBIIE
HEMOKJIMBOI pOOOTH OTJISAY IHIIMX, XO0Y OM TUIBKM CHOPITHEHHX, O0'€KTIB AJis
3HAXO/KCHHSI BiA3HAYHUX, BIICYTHIX Y BCIX IHITUX 00'€KTIB O3HAK.

Mertononoris, 10 po3kputa i obrpyntoBana JI. M. TleTpaxkuupkum,
YHEMOJKJIMBIIIOE HE JIMIIE BCSAKI «IMOPOYHI KOJIa», ajie 1 HEOOXIAHICTh JI0Ka3zy
CHUIBHOCTI 1 y3arajdbHEHHS KJIACOBUX O3HAK.

['oBopsiun mpo mapaaurMainbHi HacTaHoBu Teopii JI. 178 [TeTpaxuupbkoro,
BII3HAYUMO, 1[0 EMITIPUYHUMA MiAX1A y KIACHYHIM HayIll PO3MVBIAAETHCS HUM SK
€IMHO MOXJIMBUW BapiaHT TI3HABAIBHOI JMISUIBHOCTI Yy Taiy3l mpaBa. Auie
Mertomosoriuna nosuuis JI. M. [TeTpakuupkoro He Moxke OyTH IIOBHOIO MipOO
OTOTOKHEHA 13 MO3UTUBI3MOM, SIKOMY BJIACTUBE BHU3HAHHS MPIOPUTETY EMITIPUYHOTO
JTOCIIDKEHHST B TI3HaBaJIbHIN mAisibHOCTI. [limkpeciumo, 1o miaxiJy pociiicbkoro
MUCIUTENS BIAMIHHUEI BiJ anpiopi-palioHaTICTUYHOIO MIAXOAY, KMl BHpPOOJICHUN
IIKOJIO0 MpUpoaHoro nmpasa. Kpim Toro, He MoxHa He OpaTu 10 yBaru Ti 00CTaBUHH,
mo JI. M. Tlerpaxknuubkuii He NpuiiMae i HEOKAHTIAHCHKY METOIONOTIF0 IITKONH
«BIJIPOJIPKEHOT0 TMPUPOAHOTO TpaBa». BiH po3xoauThcs 13 oOoMmMa HampsMamu y
pO3yMiHHI MOGYIOBU Mi3HABANBHOI AisSUILHOCTI Y raysi npasa. JI. M. Tlerpaxuibkuii
BU3HAE «HETPUJATHICTE» IOPUIUKO-TIO3UTUBICTCHKOTO OOMEKEHHS JUIsi TOoOYA0BH
HAyKOBOi Teopli mpaBa. BiH 103BOJsi€ BKa3aHy OMNO3MINID  KIACHYHUX
METO/IOJIOTIYHUX CTpATEeTii, BUCYBAIOYH CBOE PO3YMIHHS METONY, SIKE IPYHTOBaHE Ha
ySIBJIEHHI TIPO  TPAaBO3HABCTBO  SIK  TyMaHiTapHy Hayky. Ha  mymKy
JI. 1. TleTpaxkuiipkoro, B HayKax, IO MAaiOTh CIIPaBy i3 JyXOBHHMH (heHOMEHAMH,
METOJI TIOJIATAE «y BHYTPIIIHHOMY CIPUUHATTI TOTO, IO BIJOYBA€THCS y BIACHIN
neuxini» ', i TOMy Moe GyTH Ha3BaHHH METOJOM BHYTPIIIHBOTO CIIOCTEPEKEHEHS,
CaMOCIIOCTEpEeXKEeHHS, a00 I1HTPOCHEKTHBOI0. BkazaHuit MeTon 0OyMOBIICHMIA
cnenu@iko TpeaMeTa AOCHIDKCHHS, SKHH «IOJsra€ B HAIIUX KE TCHXIYHUX
NEePSKUBAHHAX, B JJAHUX HAIIOTO BHYTPINIHBOTO JOCBIY», a 3HAYUTh «IOCTYITHUU
OnxyoMy, Oe3nocepeaHbOMY 1 JIOCTOBIPHOMY IMI3HAHHIO, HIXK Martepiaj, 13 SKUM
MaroTh CTpaBy TakKl HAyKH, SIK, HAMIpUKIIa, pizuka, XiMis, izionoris, B3araiai HayKH,
0 CTOCYIOTHCSL 3OBHIITHBOrO CBiTY» . HaiBaXKITHBILINM aCMEKTOM MOGYIOBH
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METOJI0JIOT1i YyYEHUM € BHJIJICHHS OCOOJMBOTO BHIY €MOIIIOHAIBHUX IEPEKUBAHbD,
sxi JL W Tletpaskunbkuil HasuBae OnaHKeTHMMH. Yci ernuHi emorii (IpaBoBi i
MOpaJibH1) BITHECEHI HUM JI0 1IbOTO BHUAY. «Pa3oM 13 JIeTiOHaMH TaKUX €MOIIiH, J10
SAKUX MPUYPOUCHI BU3HAUCHI, X0U OM 3a 3araJIbHUM XapaKTEpPOM 1 HAIlPSMOM akKilii, B
HaIlN TCUXIIl € 1 BIAITPaloTh JyKe BAXKINUBY POJIb Y KUTTI III€ TaKi eMolIii, K1 cami
1o co01 He 3yMOBJIIOIOTh HE JIMIIE OKPEMOCTEH, a HaBiTh 1 3arajJbHOTO XapakTepy 1
HaIpsMy akiiil 1 MOXYTb CIIY)KUTH CIIOHYKaHHSIM /10 Oy/b-sIKOT MOBEIIHKH; a caMe
BOHHU CTIOHYKAIOTh JI0 THX JiH, YSBJICHHS SKUX NEPEKUBAIOTHCA y 3B'I3KY 3 HHUMH.
Taki eMoIlii MH Ha3BEMO YMOBHO aOCTPAKTHUMHU a0 GIAHKETHHMH EMOLIME» .
Teopis MoTHBauii, ska po3pobiuena JI. M. TleTpaKuIbkuM i IIofaHa B Nepimiil riasi
npari «Teopis mpaBa 1 JepkaBu y 3B'I3KY 3 TEOPIEI0 MOPATBLHOCTI», BIAPI3HAETHCS
BiJ Ti€i, sKka po3poOjeHa B JETEPMIHICTCHKIN TMCHUXOJOrii, M0 TPyHTOBaHa Ha
METO/OJIOTIi MO3UTUBI3MY. Y BKa3aHId Teopii Mae MICLE Kay3aJbHE MOSICHEHHS
NCUXIYHUX (PEHOMEHIB, OyIb-sIKI BUYMHKHA PO3IJISIIAIOTHCSA SIK PEeaKIlisl Jii 330BHI.
BueHHA PO MOTHMBH IIOBEIiHKH, sike 3amporoHoBane JI. M. TleTpauipkum,
JT03BOJISIE 3PO3YMITH, YOMY B OJHAKOBHUX YMOBaxX pi3HI CyO0'€KTH MOBOJSATHCS TIO-
PI3HOMY, 1110 3aJUIIMIIOCS HE3'SICOBHUM Y JIETEPMIHICTChKIN TICUXOJIOTII.

Y KoHTeKCcTi NMpPaBOBOI T'HOCEOJIOrili HAa BIAMIHY BiJ PI3HUX MapagurMm
noOyI0BH Mi3HABAJILHOI AISUIBHOCTI y Taly31 Mpasa (anmpiopi-pamioHaniCTUYHO0, 110
BHPOOJICHA IITKOJIOKO MPUPOJTHOTO MpaBa, MO3UTUBICTCHKOIO, SIKIH BIACTHBE BU3HAHHS
TIPiOPUTETY eMITIPUYHOTO JOCIiIKEHHs, HeoKaHTiaHChKkoio), JI. M. ITeTpaknmbkum
BHUpOOJIEHA BJIaCHa napaanrma, AKY cig Ha3BaTH MICUXOJIOTO-
aHTpononeHTpucTchkoro. JI. M. TleTpaxuibkuil BU3HAYa€ MPABO 5K JBOCTOPOHHIO
€TUYHY €MOLII, cnenu@ika [KOi MOJIATae y BIACTUBOCTAX aTPUOYTUBHOCTI Ta
IMIIEPAaTUBHOCTI. ATpUOYTHUBHICTh O3Hayajla €MOLIOHAJbHUN CTaH Ccy0'ekTa
CYCIIJIbCTBA BIJIHOCHO TPHHAIEKHOCTI HOMY JTYXOBHOTO ab0 mMaTepiaibHOrO Ojara,
0 BiAOMBaHE B IHTENEKTyaJbHINA mpoekiii. ImMmepaTuBHUN XapakTep emollli sk
IpaBa BUPaKaBCs y IEPEKUBAHHI HE3aNIEPEUHOCTI MPUHATICKHOCTI OJ1ara cy0'eKTOBI.
Tam, nme 1s emorllis BUHUKIA 0€3 BIUIMBY SKOTO-HEOY/Ib aBTOPHUTETY, HAIIPHUKIIAT
HOPM, III0 BCTAHOBJICHI JIEP>KaBHOIO BJIAJI00, PENITIE€I0, COIIANBHOIO TPYIOI0, TIPABO
HOCHJIO iHTYiTHBHHMIA XapakTtep. HMoro mxepenoM Gyio aBTOHOMHE CaMOBH3HAUYCHHS
OCOOHUCTOCTI B CYCILIBCTBI.

Y KoOHTeKCTi MNPaBOBOI AHTPOMNOJIOrii, y TNapaJurMaibHIi YCTaHOBII
JI. M. [leTpakUIbKOTO 1HTYITMBHE MpaBO MOJAHO SK HAWUOIMKYMN 1O TPUPOAU
perynsTop, 3acid MOTHBaIIl1 MOBEAIHKY 1HMBIAA. CaMme 1HTYITHUBHE IIPaBO MPUBOIUTH
1HJMBIIIB 10 BAKOHAHHS MPaB 1 000B'sI3KiB 0€3 Oyb-SIKUX 30BHIMIHIX I — IPUMYCY
— 1 chOpMyIbOBAaHUX HOPM — MOJIEJIEH MOBEIIHKHU. 3a MEPEKOHAHHSIM MUCITUTEIS
IHTYITUBHE MIPaBO — SIK IEPBUHHUMN 1 MPaJIaBHIi MOTO BUI — OyJIO B iICTOPil HECBIIOMO
BJIaJTUM MACOBUM TICUXIYHUM MPUCTOCYBAHHSIM.

1% Tlerpaxurpkuit JI. 1. Teopis mpasa i nepxasu y 38'13ky 3 Teopieo Mopanbaocti. / JI. Y. Tlerpaxurpkuit — Cr6.:
«JIanby, 2000. — 608c. ¢.28
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Takum uymHOM, crnmparouncs Ha BueHHs Y. JlapBiHa Tpo MeEXaHI3MHU, IO
MPUCTOCOBaHI 10 BWXuBaHHA, JI. 178 [leTpaxkuubkuii  3ampoONOHYBaB  CBOIM
CydyacHMKAM KOHIIENIio, Yy SAKIH T1paBo IHTEpHpeToBaHE SK IHCTPYMEHT
caM030epeKeHHs 1HMBI1/Ia 1 CYCIJIbCTBA.

AHTPONOJIOTiYHM A acmeKkT disiocopcbko-MpaBoBoOroO Y4YeHHS
JI. /. TleTpaKMIbKOT0 MOJIATae y BU3HAHHI pery/isiTtopa — iHTYyiTHBHOTO NpaBa,
— 110 IPUBOAUTH CYCHUIBCTBO 10 CTAHY, KOJIM B IPABOBOMY MOJIi MiXK iHAUBiIOM
i cycmuibcTBOM, mig 4ac BHMKOHAHHA IHAUBIZIaMHM CBOIX 000B'A3KIB i
yCBiloMJIEHHI CBOiX NpaB, HEMAa€ JIAHOK, IO OMOCEePeAKOBYHTh. (0'em
IHTYITHBHOTO TIpaBa BU3HAYABCS CYKYIMHICTIO €MOIIOHATBHUX MMPABOBUX MEPESKUBAHD
yCiX 1HIUBIIB y CYCIUIBCTBI, IO 37aTHI 0 €MOIIIOHAIBHUX aKTiB. Y CTaHOBJICHHI
PI3HHX BHUIB CYCHIJIBCTB OCOOJIMBO Ba)KJIMBOIO Oyja poJib MpaBa SIK B1IOOPaKEHHS
COLIAIBHO-KYJIBTYPHUX YMOB KOXHOTO CYCHIJIbCTBAa. BUKOpUCTaHHS HOBOTO ISt
MIPaBO3HABCTBA, MICUXOJIOTTYHOTO THCTpYMEHTapiIo, JaJ10 MO>KJIUBICTb
JI. M. [TeTpaxkuIbKOMYy CKOHCTPYIOBATU 1 OMHUCATH TCHUXOJIOTIYHHM — TyIIeBHUN —
piBEHb CTaHy CBOOO M 1 HECBOOO 1M 1HAMBIIB Y CYCIIIbCTBI.

Bigznaunmo, 1mo OHTOJOTiYHMI acneKkT (inocodcbKo-NPABOBOr0 y4eHHS
JI. . TleTpasKuIbpKOro po3KpUBAEThCS MPH AHATI3I CMIBBiTHOIIEHHs MpaBa sIK
IICHXOJIOTIYHOr0 IBMINA i MopaibHocTi inguBixis. JI. 1. [Terpaxunpknii 3HAUHY
yBary MpUAUISE TCUXOJOTIYHOMY CTaHy colllalbHOro cepenosunia. IlpaBo B
OHTOJIOTIYHOMY KOHTEKCTI — MPOAYKT COIL1aJIbHO-TICUXOJIOTIYHOTO JKUTTA. YUYEHUU
pO3IIIAlae 3aKOHM MAacoBOi MICHUXOJIOT1i, TPOLIECH, aHAJIOTTYHI OOPOTHO1 3a ICHYBaHHS
1 TpUpOAHUI BIIOIp, AKI BIH HA3UBAE «EMOLIIOHATBHUM Migdopom». «Crnenudiyna
MpUpPOJIa SIBUIIL MPaBa, MOPATLHOCTI, €CTETUKHU, 1X BIMIHHOCTI OJIHE BiJl OJTHOTO 1 Bij
IHIIUX TIEPEeKUBAHb KOPEHAThCA HE Yy cdepl I1HTeNeKTyallbHOTO, a Yy cdepi
€MOI[IOHAJILHOTO, IMITyJIbCMBHOTO B HAIIOMy CeHCl iX ckimanai. ...CBOepiHUN
XapakTep MPaBOBHUX IMPOEKIIINA, 30KpeMa, Ta OCOOJIMBICTH MPaBOBUX OOOB'S3KIB B
MOPIBHSIHHI 3 MOPAJTLHUMU, SKUMHU BOHU BUIAIOTHCS HE JIUIIE SIK Ti, 1110 TTIOBEIIBAIOTh
OJIHMM, aje 1 Taki, IO aBTOPUTETHO HaAalOTh BiAmoBiaHI Omara iHmmM. Cdepa
NaHyBaHHS LUX HOPM, IO BUIAIOThCS, 1 cdepa MpoeKIii OOOB'SI3KIB 1 MpaB y
KOHKPETHMX BUIAJKaX BU3HAYAETHCS 1 MOSICHIOETHCS 1HTENEKTYalIbHUM CKJIAJIOM
MPaBOBUX MEPEKUBaHb. 30KpEMa, SKIIO 3 OOKY IHTENEKTYyaJIbHOIO CKJIaay HEMae
00OMeXeHb, TO HaJICKHI HOPMHU BUAAIOTHCS BIYHUMU 1 BCIOJUCYITUMH, 3aBXK]IU, CKPI3b
1 JUIs yciX 0OOB'I3KOBUMHU, BCIM THM, 1[0 HAJAAIOTh MpaBa, HANPUKJIIAJ, IIpaBa XKUTTS 1
immmi» ', 3a nepexonanmsm JI. M. TleTpauibKoro, NpH BUPILICHHI MHTAHHSA MPO
NpUPOAY TMpaBa 1 MOPATLHOCTI HEOOXITHO 3HAWTHU MCUXIYHI €JIEMEHTU LMX SIBUII.
PociiicbkuM TIpaBO3HaBLIEM TIJIKPECICHO, IO 1X MICIE3HAXOMKEHHSAM € JIMIIE
IICUXIKA 1HANBIAA.

Ananisytoun npaui JI. Y. TleTpauiupkoro, BiA3HAYNMO, 1110 B OHTOJIOT YHOMY
KOHTEKCTI MPO «COLIaJIbHY» IICHXIKY MOKHa HE TOBOPUTH fK IPO CaMOCTIHHY

Y7 Terpaxurpkuit JI. 1. Teopis npasa i nepxasu y 38'13ky 3 Teopieio Mopanbaocti. / JI. Y. Tlerpaxurpkuit — Cu6.:
«JTanby, 2000. — 608c. ¢.82-83
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NCUXIKY. Y MOSCHEHHI MCUXOJOTI] COLllyMy, MOXOKEHHsSI MOBH, IpaBa, MOPaJIbHOCTI
1 THIIUX TPOJYKTIB COINIaJIbHO-TICUXOJIOTIYHOTO KUTTSA HEMae MOTPeOr PO3TIISAaTH
0co0uBY, MeTadi3UyHy BEIMYMHY — «COLIAIBHY» TCHXIKY. Bce TMOsSCHIOEThCS
ICHYBaHHSM 1HJAMBITYaIbHOT TICUXIKH 1 1X MICUXIYHOI B3a€MO/I1i. 3B1ICK BUILIMBAE, 110
NcuXika Ta i1 MPOAYKTH i3 4acOM 3a3HAIOTh 3MiHHM. Hampukiaza, 3MiHIOEThCS MOBA,
3MICT Cy0'€eKTHUX 1 00'€KTHUX YSBJICHb MPABOBUX 1 MOPAJIbHUX TEepeKrBaHb. Te, 110
B OJIMH Yac BU3HABAJIOCsA OOOB'I3KOBUM, B IHIIMK Yac BXKEe HE Mae OOOB'I3KOBOTO
xXapakTepy. AJyie BKazaHl 3MiHM HE MIHSIOTH MPUPOIU TCUXIYHHMX sBUII. [Icuxidne
SIBUIIIC KOXXHOTO 1HIMBIAA HE 3aJICKHUTh BiJI TOTO, IO BiIOYBAETHCS B MCHXIIll 1HITUX
iHauBIAIB. Hanpukian, paaicTe 3aIUIIAE€THCA 1HANBITYATBHOI PAIIiCTIO, TOUYTTS —
MIACHBHHUM TICPEKMBAHHIM, €MOIIIl — aKTUBHO-TTACUBHUMH. [IpaBo B OHTOJOTIYHOMY
KOHTEKCTI Ha yCiX MA0IAX PO3BUTKY KYyJIbTypU CKIIAJAEThCS 13 1HAUBITYaTbHUX
€MOIIIH 1 YSIBJICHB, 1110 3aBXKU PiBHI cami co01.

[linkpecnumMo, 1O B OHTOJOTIYHOMY KOHTEKCTI MPaBO i MOPAJbHICTH Yy
JI. 1. IeTpa:kuNbKOro — sIBUINA iHAUBIAYAJIBLHOI NCUXIKH, ajle BOHH COLiaJIbHIi
3a moxomxxkeHHsaM. IIpupona npaBa i MopaabHOCTI MOsKe OyTH Mi3HAHA JIHIIE TPH
aHaJi3i ncuxikm iHaAMBiZa. Y rHOCEONOrIYHOMY KOHTEKCTI BHBUCHHS ITOXOJKEHHS
3aKOHIB PO3BUTKY 1 JIii IpaBa BUMAara€ BUBYCHHS COLIAIbHO-KYJIBTYPHUX YMOB HOTO
ICHYBaHHS.

3rigno i3 amymkoro JI. W, TleTpauipKoro, MOPaNbHICTh — 1e MO iHIHBiA.
JronuHa, sKa MepekrBae MOPAJIbHY €MOIlIl0, BU3HAUae ceOe B SKOCTI 3000B'sA3aHOT
BIJIHOCHO Pi13HOMAaHITHUX CyO'eKTiB. JI0 HUX BIAHOCSATBCS: CYCHIIBCTBO, TPOMAJCHKI
IHCTUTYTH, OKPEMI IO, TPYIH JIFOJEH, JTIOJCTBO B LIJIOMY. POCIiCbKUI MUCIIUTEINH
MIJKPECIIIOE, M0 3 TMO3UIIT TOro, XTO TMEpeUBae O0OOB'SI30K, BKazaHl CyO'€KTH HE
MOXYTh TMPETCHIyBaTH Ha #oro 1ii abo Oe3MisUIbHICTh, Ha MPEJCTaBIICHI iM
MaTtepianbHi 1 JyXOBHI IIHHOCTI. JloOpOBUIbHE CaMOBWM3HAYEHHS HOCIS €MOIli y
BUTJISIAI IMITYJIbCUBHOTO CIOHYKAJIBHOTO TPOIIECY B OPraHi3Mi, 10 HE TOB's3aHe
3YCTPIYHUM JOMaraHHsM, CKJIQJ]a€ CYTHICTh MOPal K PI3HOBUY €TUKH B KOKHOMY
cotiyMi. BiicyTHICTh mepeXMBaHHs 1 aKTUBHUX JIOMaraHb 3 00Ky cyO'€KTiB poOUTH
MOPaIBHICTh 1HJIWBIA CHCTEMOIO MACHBHUX €MOIIiN OLIBIIO MIpPOI0, HIXK IPaBo.
JI. M. TleTpaXkuIbKuii epeKOHAHMH y TOMY, 10 Ha BiIMiHy BiX NMpaBOBOI NCHXIKH,
MOpaJibHa TICHXIKa 3aBXIU OiIbIl ToMmipHa. BiH poOUTH BUCHOBOK IMPO TE, MIO
MOpaJsib sIK OCOOJIMBUI €MOIIIOHAIBHUN CTaH 3'SBUJIACS B CYCIUIBCTBI Ha MI3HIIINX
eTanax Horo po3BUTKY. IHTYiTHUBHE IpaBO cTapiiie 3a MOpajib. Y OHTOJOTIYHOMY
koHTekcti, JI. 158 [Terpaxxkuiibkuii 6a4MB TMOSICHEHHS, YOMY JI€SKI 1HIAWUBIAM diIOTh
aMopaJbHO He Yy (hakTax MPOsIBY HUMU aMOpPaJbHUX BUMHKIB, a Y PYCl 1HIUBIIB 10
PO3YyMIHHS CYTHOCTI MOpAJIi.



