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AHOTAIIA

Yopra O.B. KpumiHaiibHa BINOBIJANIBHICTh 332 HEBUKOHAHHSA PIIIEHHS CYIY
y KpuUMiHaJIbHOMY TpoBakeHHI. — KBamigikaiiiiHa HaykoBa mpals Ha IpaBax
PYKOTIHCY.

Hucepraitist Ha 3100yTTS HAYKOBOTO CTYNEHS KaHIUJATa IOPUIUYHUX HAYK
(moxtopa dinocodii) 3a crmemianpHicTIO 12.00.08 — KpuUMiHAJIBHE MpaBO Ta
KPUMIHOJIOTIS; KpuMiHaibHO-BUKOHaBYe mpaBo (081 — IIpaBo). — IlpuBarHa
ycranoBa «HaykoBo-nmocniguuii iHCTUTYT myOmigyHoro mpaBay», Kwui, 2019; —
JIHITTPONIETPOBCHKUIA IepKaBHUIM YHIBEPCUTET BHYTPILIHIX crpas, {Himpo, 2019.

VY nuceprarii BAOCKOHAJIEHO TEOPETUYHI MOJIOKEHHS KPUMIHAJIBHOTO IpaBa
B YAaCTHHI BIAMOBIJAIBHOCTI 32 HEBUKOHAHHS PILIEHb CYJIy y KPUMIHAJIbLHOMY
IPOBAKEHHI, HaNpanbOBaHO HANPAMM YAOCKOHaleHHs cr.cT. 3891, 390, 3901,
391 KK Ykpainu Ta BIANOBIAHOI TPaBO3aCTOCOBHOI MPAKTHKHU.

3AiCHEHHIT  ICTOPUKO-TIPABOBUM  aHaM3 Ta JOCHIIPKEHUH TEHE3HUC
3aKOHOJIAaBCTBA IMPO KPUMIHAJIBHY BIIMOBIJANBHICTh 32 3J0YMHHU, TOB’S3aHl 13
HEBUKOHAHHSM DIIIEHb CYAYy Yy KPUMIHAJIbHOMY MPOBAKEHHI Jal0OTh MiACTaBU
BUOKPEMHUTH HACTYIHI €Tallid PO3BUTKY JIaHOTO MPAaBOBOTO SIBUIIA HA TEPUTOPIi
Cy4acHOi YKpaiHu:

1) HaBubopycbkuii (VI ct. — cepenuna XIV cr.). B 1eil yac He icCHyBajo
3aKpITUICHOI B HOPMATHUBHO-TIPABOBUX aKTaX KPUMIHAJIBHOI BiJIMOBINAIBLHOCTI 3a
JUSIHHS, [TOB’S13aH1 13 HEBUKOHAHHSM PIIIEHb CYAYy B KpUMIHAJIBHOMY IPOBAJIKEHHI,
BTIM 3apO/DKEHHS MOTYTHBOI Jep)KaBW Ta BHUIAHHS TEPIINX BaroMHUX
3aKOHO/IaBUMX aKTIB 3aKJIAJIH M1BAJIMHU JI0 MOAAJBIIOI HOSIBU OKPECICHUX HOPM.

2) JluroBcbko-pychkuil (XIV cr. no XVI cr.). OCHOBHUMHU HOpPMAaTHUBHO-
OPaBOBUMM aKTaMHU JAHOTO Tmepiony, Oe3ymoBHO, Oynmu CTaTyTH, B SKHUX
BCTAHOBJTIOBAJIACH IOPUIMYHA BIAMOBIIAIbHICTh 32 HEBUKOHAHHS CYJOBHUX PIIICHb.

Hacamnepen, 3akoHOAaBellb 3aCTOCOBYBAB CaHKIII A0 OCi0, 110 HE BUILIAYyBau



npucymkeni mrpadu. Cuia 3a3Hauuty, 110 y BKJI He icHyBamo 4iTKoro po3noauny
mpaBa Ha Tairy3i (K HacIiI0K, CyI0BI MTPOBAKEHHS TaKOXK OYJIU 3araTbHUMHU ).

3) Pociiiceko-yropcekuii (XVIII ct. — mouatok XX cT1.). YV BKa3zaHi yacu
B1IOYBa€ThCS  PO3MOJAUI  TMpaBa Ha Traiy3l, 3aKpiIUIIOETbCA KpUMIiHAJIbHA
BIJIMOBIIAJIGHICTE 3a JACSKI MisTHHS, TOB’SI3aHI 13 HEBUKOHAHHSAM pIllleHb CYAY B
KPUMIHAJIbHOMY MPOBAJIKEHHSX.

4) Papsucekuit (mouatok XX cr. -1991 p.). o 1960 p. BigOyBaeThcs
3aKOHO/JaBYa  Jerpajaiis B  YaCTUHI  BCTAHOBJICHHS  KPUMIHAJIBHOI
BIIMOBIJAIBHOCTI 3a 3JI0YMHM, IIOB’sI3aH1 13 HEBUKOHAHHSAM pIllleHb CYIy B
KPUMIHAJIBHOMY MPOBAJKEH1, TIOB’s13aHa 13 BIAXOJOM BiJ] IPOrPECUBHOTO, HA TOMN
yac, YnoxeHHsa 1903 p. Ta mBUAKUMH, a 1HKOJHM 1 HEOOAYMaHUMH, CIpoOaMu
ctBoputu BiacHi KK. 3 mnpuitaarram KK 1960 p. cutyamis piameTpalbHO
3MIHIOETbCS — KpHUMIiHAJbHE 3aKOHOJABCTBO BXOAHWTh B €Tall TOCTYIOBOTO
PO3BUTKY (0COOIMBO B YaCTHHI BCTAHOBJICHHS KPUMIHAJIBHOI BIATOBIAILHOCTI 32
BKa3aH1 JisSTHHS)

5) Ilepion He3anexHOCTI (CyyacHUi). XapaKTepu3yeThCs AOOMPAIIOBAHHIM
MoNepeaHIX HOPM, 110 BCTAHOBJIIOBAJIN KPUMIHAJIBHY BIJIMOBITAJIIBHICTD 3a JISTHHSA,
MOB’513aH1 13 HEBUKOHAHHSIM CY/JIOBHX PILIEHb Ta MOSBOIO PSALY HOBUX (CHOYATKY —
B pamkax KK 1960 p., a 32001 p. — gitouoro KK Vkpainu). Ha cboronimiHii 1eHb
B KK Vkpainu BkirodeHa HaiOlnbpIa 3a BCIO ICTOPIIO KUIBKICTH CTaTeH, IO
PEryIIOI0Th JIaHe MUTaHHS (MOBa iJle caMe Npo KpUMIHAIBbHY BiANOBIIAIBHICTD 32
HEBUKOHAHHS CYJIOBUX PIIlIEHb BUKIIOYHO B KPUMIHAJIBHUX MTPOBAKCHHSIX ).

Posrnsag comianibHOI 0OYMOBJIEHOCTI KPUMMIHAJIBHOI BiANOBIIANBbHOCTI 32
HEBUKOHAHHS PINIEHHS CYQy Yy KpPUMIHQIBHOMY TMPOBAHKEHHI J103BOJIMIIO
CTBEp/UKYBaTH, IO [JISHHS, IOB’sI3aHI 13 HEBMKOHAHHSM pIlllEeHb CyAy B
KpUMIHAJBLHOMY TPOBAJXKEHHI, BiJMOBIIal0Th OCHOBHHUM II1JICTaBaM 1 MPUHIIUIIAM
KpUMiHami3aIii (cycnijbHa HEOe3MeUHICTh, HEOOXITHICTh BIUIMBY KPUMIHAIBHO-
MIPaBOBMMU 3aX0J[aMH, BpaXyBaHHS MOKJIMBOCTEH CUCTEMU KPUMIHAIBHOI FOCTHUINT
B IPOTU/IT TUM YW 1HIIMM GopMaM aHTUCYCMUIBHOI NOBEAIHKU Ta SIK IX CKJIaJoBa

HAsSBHICTh MaTeplaJbHUX PECYpCiB A peanizarii KpUMiHAJIbHO-TPAaBOBOI



3a00pOHHU,  CIIIBPO3MIPHICTh  MO3WTUBHUX  Ta  HETaTUBHUX  HACJIJKIB
KpUMiHami3allii), a BCTAaHOBJIECHHS 3a HUX KPHUMIHAIBHOI BIIMOBIAAIBHOCTI €
COLIIaJTbHO 00YMOBIIEHUM PILLICHHSIM.

JlocmipkeHHsT JTOCBIy TOCTPAISHCHKUX KpaiH KPUMIHAIBLHO-TIPABOBOTO
3a0e3MeYeHHs] OXOPOHU BCTAHOBJICHOTO MOPSAKY HAJEKHOTO BUKOHAHHS PIIICHb
Cyly Yy KpUMIHaJIbHOMY TMpOBA/PKEHHI IOKAa3ajlo, IO POJOBUM 00 €KTOM Yy
O1MBIIOCTI KpaiH € TpaBoCyajas, Oe3mocepeaHIM — BCTAaHOBJICHUW TMOPSIOK
HaJIC)KHOTO BUKOHAHHS BHUPOKIB, YXBaJ Ta MOCTAHOB CyIy 1 NMPHU3HAYCHOTO HHUM
nokapanHs. Becranosneno, mo sume B KK Vkpainu nepenbaueHo KpuMiHAJIbHY
BI/IMOBIJAIBHICTD 32 HEBUKOHAHHS PIllIeHb €BPONEHCHKOTO CyAy 3 MPaB JIFOAUHHU.
OO0’exTUBHA CTOPOHA JOCUTh YACTO YCKJIAJIHSETHCS BKA31BKOIO HA TaKe OI[IHOYHE
MIOHSATTS SIK 3JIICHICTD — 3JIICHE YA OCOOJIMBO 3J1ICHE HEBUKOHAHHS PIllICHHS cyay. B
a0COJIIOTHIN OLIBIIOCTI 37I0YMHM € 3 popManibHUM ckiagoM. Cy0’€KTOM 3J10YMHIB
BUCTYNAIOTh a00 3aCy/’KEHI1 JI0 TIEBHUX BUJIB MOKApaHb YU 1HIIMX KPUMIHAIBHO-
MPaBOBUX 3aXOAIB BIUIMBY, a00 ciyx00B1 ocobu. 8. Cy0’ekTMBHaA CTOpOHa Yy
dbopmi yMucly, BUJl YMUCITY — TpsiMuil: oco0a ycBigomitoe (hakT HEBUKOHAHHS
piteHHss cyny 1 Oaxae Tak AisiTd. CTOCOBHO TMOKapaHHs Ta IHIIMX 3aXOMdiB
KPUMIHAJIBHO-TIPABOBOTO XapaKTepy CHiJ BKa3aTH Ha iX MOBHY PI3HOMAHITHICTh Ta
BIJICYTHICTB OY/Ib-5IKOi CHCTEMHOCTI.

BusznauenHo 00’€KT CKIaaiB 3JI0YMHIB, IIOB’S3aHUX 13 HEBUKOHAHHIM
pilIEHHS Cyay y KPUMIHAJbHOMY TPOBAJKEHHI — BCTAHOBJIEHUN MOPSIOK
HAJIE)KHOTO BUKOHAHHS BUPOKIB, YXBaJ Ta MOCTAHOB CyIy 1 NMPU3HAYECHOTO HHUM
MOKapaHHs abo 1HIIOrO 3aX0Jy KPUMIHAJIbHO-IPAaBOBOro BIUIMBY. OO0’€KkTOM
snounny, nepemdauenoro cr. 3900 KK Vkpainm, € BCTaHOBIEHHMH INOPSIOK
HAJIC)KHOTO BUKOHAHHS BHUPOKIB, YXBaJ Ta MOCTAHOB CyIy 1 MPU3HAYECHOTO HUM
MOKapaHHS Ta I0JAaTKOBUX OOMEXYBaJIbHUX 3aX0/liB Y BUMAJKY iX 3aCTOCYBaHHS.

[IpeameToM 3704YMHIB, TIOB’SI3aHUX 13 HEBHUKOHAHHSM pINIEHb CYAY Y
KpUMiHaILHOMY IpoBakeHHi (cT.cT. 382, 389, 3891, 390 KK Vkpainm) €: 1) ms
cT. 382 KK Ykpainu — nocTaHoBIIeHe PillIeHHs Cy]ly, 110 HaOpaio 3aKOHHOI CHIIN Y

KpuMiHaibHOMY TpoBajkeHH1; 2) nist cT. 389 KK Vkpainu — y dopmi yxunenus



BiA criatu mtpady Ta BiOyBaHHS BUIIPABHHX POOIT € TPOIIOBI KOIITH, SKI
TIOBUHEH CIUIATUTH 3aCyKEHHUH 3a BUPOKOM cyay; 3) mis cr. 389 KK Vkpainu —
yroga Mpo TPUMHUPEHHS a00 Mpo BHU3HAHHS BUHYBATOCTi, yYMOBH SKOi HeE
BUKOHYIOThCS. 4) 1151 ¢T. 390 KK Vkpainu — npeamera 37104MHy HEMA€, OCKUIbKU
3acyIKEHUH MOpyIIye YMOBH BiIOyBaHHs MOKapaHHs y BUJI 0OMEKEHHS BOIi a0
y BHJI TI030aBieHHs Boji. Lleil mopsgoK BCTAHOBIIOETHCS 1HIIUMH HOPMATHUBHO-
npaBoBUMH akTamu; 5) s cr. 390! KK Vkpainu — pimenns cyay, mo Habpaio
3aKOHHOI CHJIM y  KPHUMIHAJbHOMY TMpPOBa[KEHHI MPO  3aCTOCYyBaHHS
OOMEXyBaJbHUX 3aXO0JiB, OOMEXYBaJbHUX MPUNUCIB a00 HamNpaBJICHHS Ha
MIPOXOKEHHS MPOTPaMu IS KPUBIHHKIB.

XapakTepucTuka 00’ €KTUBHOI CTOPOHM CKJIAJiB 3JIOYMHIB, MOB’SI3aHUX 13
HEBUKOHAHHSM PIIIEHHS Cy/ly Y KPUMIHAJILHOMY MPOBA/IXKEHHI, Jajila MOXKJIUBICTb
CTBEPJIKYBAaTH, 110 CYCHIJIbHO HEOE3MEuHi ISHHS, MOB’sI3aHl 13 HEBUKOHAHHSIM
plllieHb Cyly B KpHUMIHAJIBHOMY IIPOBA/KEHHI, BIJHOCATHCS JO 3JIOYMHIB 3
dbopmanbHUM cKiIanoM. 3nmo4uH, nependadenui cr. 382 KK VYkpainu (B uactuHi
HEBUKOHAHHS CYJIOBOIO PIIIEHHS B KPUMIHAJILHOMY IPOBA/IKEHHI) BUMHIOETHCS
nuigxoMm Oe3misuibHOCTI. 3mounH, nependaveni cr. 389 KK VYkpainu, moxe Oytu
BUMHEHUHN TUIBKU MUIAXOM O€3[IsSTIbHOCTI — MOAIOHE XapaKTepHE TIIbKU B pasi
YXWJIEHHS 3acy/UKEHOro Bij cratu mrpady. IHmi sk misHHS (yXWIJIEHHS BiJl
BiIOyBaHHS MOKApaHHSA Yy BHJI MO30aBJICHHS TpaBa 001MMaTH TEBHI MOCATU YU
3aiiMaTHCh TE€BHOIO JISUIBHICTIO, YXWJIEHHS 3aCy/DKEHOro BiJ BIIOyBaHHS
MOKapaHHs y BUJI TPOMAJCHKUX YU BUIIPABHUX POOIT) — AK NUIAXOM Aii, TaK 1
0e3isIbHOCTI. 31m0unH, nepeadadenuii ct. 390 KK Ykpainu Moxe OyTH BUMHEHUIM
IK NUIIXOM Al1i, Tak 1 Oe3xisiabHOCTI. Takok 00OB’SI3KOBOIO O3HAKOIO JIAHOTO
CYCIIUJIBHO HEOE3MEeUHOTO AiISTHHS € MicIie (0OMexeHHsT a00 1m030aBIeHHS BOJI).

BcranoBieHo, 10 3104uH, nepeadadenuii cr. 3901 B pospisi HeBuKOHAHHS
pillIeHHs CyJy B KpPHUMIHaJbHOMY IPOBAKEHHI MPOSBISETHCS y HEBUKOHAHHI
00MEeXyBaIbHUX 3aX0/iB, mependaucHux crarrero 90! KK Vkpainu Ta TeopeTnuno
MOXe OyTH BUMHEHHUHN SIK MUISIXOM JIii, TaK 1 0€311sTbHOCTI.

AnHani3 o3HaK cy0’e€KkTa 3JI0YMHIB, MOB’S3aHUX 13 HEBUKOHAHHSIM PILLIEHHS



Cyly Yy KpUMIHAJIbHOMY NPOBA/KE€HHI, MOKa3aB, IO Cy0 €KTOM 3JIOYMHY,
nepenbagenoro cr. 389 KK Vkpainu, € 0coba, sika 3acyIyKeHa BUPOKOM Cyly Ha
HiZICTaBl yroau Mpo MPUMHUPEHHs ab0 MpO BU3HAHHS BUHYBATOCTI, IO HAaOpaB
YUHHOCTI, 3a BYMHEHHS 3JI0YMHY, 3a00pPOHEHOr0 BHUKJIIOYHO WIOJ0 TaKOl
3aCyIKEHOT 0co0Hu; cy0’ekToM 3y104MHy, nepeadadenoro cr. 390 KK Vkpainu, 3
11 ciuynasa 2019 poky € OauH 3 TOAPYXXKS YU KOJIMIIHBOTO MOJPYXOKS abo 1HIIA
oco0a, 3 sKOW BHUHHHI mnepeOyBae (mepeOyBaB) y cCiMEHHUX ab0 OJM3bKUX
BiIHOCHHAX Ta Jocsria 18-pidyHoro BiKy.

Po3kputo Ccy0’€KTUBHY CTOPOHY CKJAJIB 3JIOYMHIB, TOB’SI3aHUX 13
HEBUKOHAHHSM PIIIEHHS CYAY Yy KPUMIHAJIbHOMY MPOBAIKEHHI — 00OB’I3KOBOIO
03HAKOI0 Cy0’€KTHBHOI CTOPOHHU 3JI0YMHIB, TTOB’S3aHUX 13 HEBUKOHAHHSM PIIICHb
Cylly Y KpUMIHAJILHOMY MPOBAHKEHH1 € BUHA, III0 BUPAXKAETHCS Y HOpMI yMHUCTTY,
BUA ymuciay — mpsamui. Ilo crocyerscs 3moumny, mepenbadenoro cr. 3901
«HeBukoHaHHS OOMEXYBalbHUX 3aXOJIB, OOMEXYBaJbHUX TMPHUIKCIB a0o
HEIPOXO/PKEHHS MTPOrpamMu Il KPUBAHUKIBY ICHY€E TOUKA 30py, IO Cy0’ €KTHBHA
CTOpOHA 3JIOYMHY Yy BWIJISAJII HEBUKOHAHHA OOMEXYBAJIbHUX  3aXOJiB,
OOMEXyBaJIbHUX NPUMKCIB a00 HEMPOXO/IKEHHS MpOrpaMu JJisi KPHUBIHUKIB
XapaKTEPHU3YEThCSI TPAMUM a00 HENPSIMUM YMHUCJIOM, MPOTE BOHA CYNEPECYUTH
MOJIOKEHHSI HAYKH KPUMIHAJIBHOTO TIPaBa, M0 3JI0YMHH 3 (OPMAIBLHUM CKIIaJIOM
BUMHSIOTHCS] BUKJIFOYHO 3 MPSIMUM YMUCIIOM.

CdopmymntoBaHO TPOMO3UIIIT 1100 BJOCKOHAJIEHHS 3aKOHOJIaBCTBA y cdepl
OXOPOHU BCTAHOBJICHOTO TOPSAJIKY HAJIEKHOTO BHUKOHAHHS BHUPOKIB, yXBall Ta
MOCTAHOB CY/y 1 MPU3HAYEHOTO HUM TTOKapaHHs a00 1HIIUX 3aXO01B KPUMIHAIBHO-
MPaBOBOTO BIUIMBY Ta BiJMOBIIHOT IPABO3aCTOCOBHOI MPAKTHKHU:

— 4. 5 c1. 52 KK VYkpainu BUKIACTH B Takid peNaKilii — yXWUJEHHS BiJ
MOKApaHHs, MPU3HAYEHOTO PIIMICHHSIM CYJy, Ma€ HaCIiKOM BIMOBIIAJIBHICTS,
nependaueny crarramu 389, 3891, 390 ta 390! nporo Kogekcy.

Crartio ct. 390! mponoHyeThcs BUKIACTH i B Takill pefaKii:
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«Crarta 390!, HeBukoHaHHS OOMEKYBAIbHUX 3aXOJiB, OOMEKYBaJIbHHUX
NpUNKUCIiB 200 HEMPOXO/PKCHHS TPOTpaMH JJII OCOOM, SKa BUYMHWIIA JIOMAITHE
HACHJILCTBO UM HACHUJILCTBO 3a 03HAKOIO CTaTi

YMUCHE HEBUKOHAHHS OOMEXYBAJIbHHMX 3aXOJiB, Mepeq0aueHuX CTaTTEero
91-1 uporo Kogekcy, abo ymucHe HEBUKOHAHHS OOMEXKYBaJbHUX MPHUITUCIB, a00
YMUCHE YXUJICHHS B1Jl MPOXOHKEHHS POrpaMH JIJIsi 0COOH, siIka BUMHMIIA JJOMAIIIHE
HACHJILCTBO UM HACWJIBCTBO 32 O3HAKOIO CTaTi, IIO/O0 SKOI TaKl 3aX0/H 3aCTOCOBaHI
CyZIOM, -

KaparoThCs apelITOM Ha CTPOK JI0 IIECTH MICSIIB a00 0OMEKEHHSM BOJI1 Ha
CTPOK JIO IBOX POKIBY.

KuarwouoBi cjoBa: 35104MH, CKJIaJ 3JI0YMHY, MOKapaHHS, 3aX0Ju OE3MeKu,
BIIMOBIAANBHICTh, HEBUKOHAHHS, O€3MISUIBbHICT, YXWICHHS, PIIMIEHHS CY1IYy,

NPaBOBUH HITLI13M, KpUMIHAJIBHE TPOBAIKEHHS.

SUMMARY

Chorna O.V. Criminal liability for non-enforcement of court decision in
criminal proceedings. — Qualifying scientific work on the rights of manuscript.

Thesis for a scientific degree of candidate of legal sciences (Doctor of
Philosophy) in specialty 12.00.08 — criminal law and criminology; criminal executive
law (081 — Law). — Private institution "Scientific Institute of Public Law", Kyiv,
2019; — Dnipropetrovsk State University of Internal Affairs, Dnipro, 2019.

The dissertation has improved theoretical provisions of criminal law in terms
of liability for non-enforcement of court decisions in criminal proceedings, and
worked out directions of improvement of articles 389!, 390, 390!, 391 of the
Criminal Code of Ukraine and relevant law enforcement practice.

The historical and legal analysis and the genesis of legislation on criminal
liability for crimes related to non-enforcement of court decisions in criminal
proceedings have given grounds for distinguishing the following stages of

development of this legal phenomenon in the territory of today Ukraine:
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1) period of Ancient Rus (VI - middle of the XIV century.). At that time
there was no criminal liability enshrined in legal rules for acts related to non-
enforcement of court decisions in criminal proceedings, however the birth of a
powerful state and the publication of the first important legislative acts laid the
foundations for the further appearance of the these rules;

2) Lithuanian-Rus period (XIV-XVII centuries). The main rules of this
period were, of course, the Statutes, which established legal liability for non-
enforcement of court decisions. First of al, the legislator use sanctions to those who
did not pay fines. It should be noted that there was no clear distribution of law into
branches (as a consequence, litigations were also general);

3) Russian-Hungarian period (XVIII - beginning of XX century.). At these
times there is a division of law into branches, and establishment of criminal
liability for certain acts related to non-enforcement of court decisions in criminal
proceedings;

4) Soviet period (beginning of the twentieth century - 1991). By 1960-th
there is a legal degradation in terms of establishing criminal liability for crimes
related to non-enforcement of court decisions in criminal proceedings, connected
with the departure from the progressive, at that time, Articles of the 1903, and
quick, and sometimes thoughtless, attempts to create their own criminal codes.
With the adopting of the Criminal Code of 1960 the situation is diametrically
changing - the criminal law is in the stage of gradual development (especially in
terms of establishing criminal liability for these acts);

5) independence (today) period. It is characterized by the revision of
previous rules that established criminal responsibility for acts related to non-
enforcement of court decisions and the emergence of a number of new ones
(initially - within the framework of the Criminal Code of 1960, and since 2001 -
the current Criminal Code of Ukraine). To date, the Criminal Code of Ukraine
included the largest in the history of the number of articles regulating this issue (it
IS a question of criminal liability for non-enforcement of court decisions

exclusively in criminal proceedings).
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Consideration of the social condition of criminal liability for non-
enforcement of court decision in criminal proceedings has allowed to assert that
acts related to non-execution of court decisions in criminal proceedings correspond
to the basic principles of criminalization (social danger, necessity of influence with
criminal legal measures, taking into account possibilities of criminal justice system
in counteracting one or another form of anti-social behavior and as their
component is the availability of material resources for the realization criminal legal
prohibition, the proportionality of the positive and negative effects of
criminalization), and the establishment of criminal liability for them is a socially
determined decision.

The study of the post-Soviet countries experience in criminal legal support
of protection of the established procedure for the proper enforcement of court
decisions in criminal proceedings has proved that the generic object in most
countries is justice, and the direct object is the established procedure for proper
execution of sentences, rulings, decrees and penalties imposed by them. The author
has found out that only the Criminal Code of Ukraine contains criminal liability for
non-enforcement of the European Court of Human Rights decisions. The objective
part is often complicated by the indication of such an appraisal concept as malice -
a malicious or especially malicious non-enforcement of court decision. In the vast
majority of crimes there is a formal composition. The crimes committers are either
convicted to certain types of punishment or other criminal-law measures of
influence, or officials. The subjective part in the form of intent, the type of
intentions are direct ones: the person is aware of the fact of non-enforcement of
court decision and wants to do so. Concerning the punishment and other measures
of a criminal nature their complete diversity and the absence of any system nature
should be indicated.

The author has determined the object of corpus delicti related to non-
enforcement of a court decision in criminal proceedings - the procedure for proper
execution of sentences, decisions and orders of the court and the punishment

imposed by it or other measure of criminal legal influence. The object of the crime
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stipulated in art. 3901 of the Criminal Code of Ukraine is an established procedure
for the proper execution of sentences, rulings and decisions of the court and the
punishment imposed by it and additional restrictive measures if they are used.

The subject of crimes related to non-enforcement of court decisions in
criminal proceedings (articles 382, 389, 3891, 390 of the Criminal Code of
Ukraine) are: 1) for art. 382 of the Criminal Code of Ukraine is a court decision
issued in criminal proceedings came into force; 2) for art. 389 of the Criminal
Code of Ukraine - in the form of evasion from the payment of a fine and the
serving of corrective labor, there are money to be paid by a convicted person after
court sentence; 3) for art. 3891 of the Criminal Code of Ukraine is reconciliation
agreement or recognition of guilt, the conditions of which are not executed; 4) for
art. 390 of the Criminal Code of Ukraine is the absence of subject of a crime, since
the convict violates the terms of serving a sentence in the form of restraint of
freedom or in the form of imprisonment. This procedure is established by other
rules; 5) for art. 3901 of the Criminal Code of Ukraine is a court decision which
entered into force in a criminal proceeding on the use of restrictive measures,
restrictive regulations or referral to the program for abusers.

Description of the objective part corpus delicti related to non-enforcement of
the court decision in criminal proceedings made it possible to assert that socially
dangerous acts related to non-enforcement of court decisions in criminal
proceedings are crimes with a formal composition. Crime stipulated in art. 382 of
the Criminal Code of Ukraine (concerning non-enforcement of a court decision in
a criminal proceeding) is committed by way of inaction. Crime stipulated in
art. 389 of the Criminal Code of Ukraine can be committed only by way of
inaction - this is typical only in case of evasion of the convicted person from fine
payment. Other acts (evasion from serving a sentence in the form of deprivation of
the right to occupy certain positions or engage in certain activities, evasion of the
convicted person from serving a sentence in the form of public or corrective labor)

are both through action and inaction. Crime stipulated in art. 390 of the Criminal
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Code of Ukraine may be committed both by action and inaction. Also a mandatory
feature of this socially dangerous act is the place (restriction or imprisonment).

The author has found out that the crime provided for in art. 390 in the
context of failure to comply with a court decision in a criminal proceeding
manifests itself in the non-fulfillment of restrictive measures stipulated in article
90! of the Criminal Code of Ukraine and in theory can be committed both through
action and inaction.

Analysis of attributes of the committer of crimes related to non-enforcement
of a court decision in criminal proceedings has testified that the subject of a crime
stipulated in art. 389! of the Criminal Code of Ukraine is a person who has been
convicted by a judgment on the basis of an agreement on reconciliation or on the
recognition of guilt party that entered into force for committing a crime prohibited
exclusively with respect to such a convicted person; the committer of the crime
stipulated in art. 390! of the Criminal Code of Ukraine, since January 11, 2019,
there is one spouse or ex-spouse or other person with whom the perpetrator is in
family or intimate relations and has reached the age of 18 years.

The author has exposed the subjective part of corpus delicti related to non-
enforcement of a court decision in criminal proceedings: the mandatory feature of
the subjective part of crimes related to non-enforcement of court decisions in
criminal proceedings is the fault expressed in the form of intent, the kind of intent
is direct one. Regarding the crime stipulated in art. 390! "Non-observance
restrictive measures, restrictive regulations or non-passing the program for
offenders" there is a point of view that the subjective part of the crime in the form
of non-observance restrictive measures, restrictive regulations or non-passing the
program for the offenders is characterized by direct or indirect intention, but it is
contrary to the criminal legal science provisions that crimes with a formal
composition are committed exclusively with direct intent.

The author has formulated proposals on the improvement of the legislation
in the area of the protection of the established procedure for the proper execution

of sentences, rulings and orders of the court and punishments imposed by it or
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other measures of criminal legal influence and relevant law enforcement practice
as follows:

- part 5 of art. 52 of the Criminal Code of Ukraine is to state in such
wording: the evasion from the punishment imposed by a court decision shall result
in the liability stipulated in articles 389, 389, 390 and 390! of this Code.

Art. 3901 is proposed to be worded as follows:

"Article 390%. Non-observance of restrictive measures, restrictive regulations
or non-passing the program for a person who has committed domestic violence or
gender-based violence.

An intentional non-observance of restrictive measures stipulated in article
91-1 of this Code or intentional non-observance of restrictive regulations or the
intentional evasion of the program for a person who committed domestic violence
or gender-based violence in respect of which such measures have been applied by a
court, shall be punishable by arrest for a term up to six months or restraint of
freedom for a term up to two years."

Keywords: crime, corpus delicti, punishment, security measures, liability,
non-enforcement, inaction, evasion, court decision, legal nihilism, criminal

proceedings.
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BCTYII

AxTtyaabHicTb TeMu. Konctutymiss Ykpainu y cr. 124 mporonocuna, mo
npaBocyAas B YKpaiHi 3IIACHIOIOTh BUKIIOYHO cyau. OCHOBHUM 3aKOH
nepeadayuB, Mo OOMEKEHHS TpaB 1 CBOOOM JIFOJAWHH 1 TPOMAISIHWHA MOXKJIMBE
BUKJIFOYHO Ha M1JICTaB1 3aKOHY Ta 3a pilieHHsAM cyay. O4eBUIHO, 1110 BUKOHAHHS
pILIEHB CYly € MEPElyMOBOIO IPOrPECUBHOTO MOCTYNAIBLHOTO PO3BUTKY OYIb-KO1
KpaiHu, € 1HIUKAaTOPOM PIBHS PO3BUTKY MPaBOBOI JEpkKaBH Ta TPOMAJSIHCHKOTO
CYCIH1IbCTBA.

3BUYaifHO, MaiKe KOXHa Jep)kaBa Ma€ I[IeBHI HE3HAYHI MOKa3HUKHU
HEBUKOHAHHS pIIIEHb CYAY, B TOMY YHCII, IO CTOCYIOThCA KPUMIHAJIBLHOTO
nepeciigyBanHsa ocoOu. Pa3om 3 TuMm, YkpaiHa mocifae ofHE 3 MEPIIUX MICLb Y
CBITI 32 PIBHEM HEBHKOHAHHS PIIIEHb CY[IB, B TOMY YHCII y KPUMIHAIbHOMY
npoBakeHHl. Tak, 12 »xoBTHs 2017 poky mpobiieMa HEBUKOHAHHS YKpaiHOIO
pillleHb HallOHAJIBHUX CYIIB Oyjla BHU3HAHA CHCTEMHOIO MPOOJEMOI0 Ha PIBHI
€CIJI, a noai6ni npoamxkerHss €CCILI po3risaae 3a CKOPOUEHOIO MPOIEAYPOIO.

B €nunomy nepskaBHOMY peecTpi CyJI0OBUX pillleHb MICTUThCS Om3bko 1000
€JIEKTPOHHUX KOMiil 0OBMHYBaJIbHUX BHPOKIB CYJJIB, [0 HaOpaJikd 3aKOHHOI CUJIH
3a cT. 382 KK Ykpainu (HeBUKOHAHHS CYJOBOTO PIIICHHS ), PU YOMY, TTPUOIU3HO
15,3 % 3 HHUX CTOCYIOTbCSI HEBUKOHAHHS PIIICHHS CyAy Y KPUMIHAJILHOMY
npoBamkeHHi; 3a cT. 389 KK Vkpainu (yxusneHHs Bi OKapaHHs, HE OB’ SI3aHOTO
i3 mos0aBnenHam Boii) — Oumeme 7500; 3a cr. 389! KK Vkpainm (ymmucHe
HEBUKOHAHHS YTOJIU TIPO PUMHUPEHHS a00 PO BU3HAHHS BHHYBATOCTI) — OJIM3BKO
20; 3a ct. 390 KK Vkpainu (yxuiaeHHs BiJl MOKapaHHA Y BUII OOMEKEHHS BOJII Ta Y
BUIl mo30aBneHHa Boai) — Ommsbko 400; nmme 3a cr. 390! (HeBUKOHaHHS
OOMEXyBaJbHUX 3aXO/iB, OOMEXKYBAJIbHMX MPUMHCIB a00 HENPOXOIKECHHS
mporpamMu Jyisl KPUBJIHUKIB) JKOJHOTO, BPaXOBYIOUM HAOpaHHS YHHHOCTI IIIEIO
crarreto 11 ciunsg 2019 poky y 3B’43Ky 13 (PaKTHUHOIO IMIIJIEMEHTALIIEI0 TTOJIO0KEHb

nignucanoi, npore HeparudikoBanoi Konsenuii Pagu €Bpornu npo 3anoOiraHHs
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HACUJILCTBY CTOCOBHO IHOK 1 JOMAllHbOMY HACHJIbCTBY Ta OOpOTHOY 3 LIMMHU
SIBUILAMU JI0 BITYM3HSIHOTO KPUMIHAJIBHOTO 3aKOHY.

TeopeTHuHUM TOCTIHKEHHSAM DPI3HUX BIAMOBIIAIBHOCTI 3@ 3JI0YMHU MPOTU
npaBoCyIsl MpUAULsIacs yBara TakuMud BYeHUMH, 5K FO.B. Anekcanapos,
M.I. baxanos, O.M. bannypka, B.L. bopucos, I.B. baynin, A.M. Boiixo,
B.B.T'onina, B.O.I'mymko, H.O.I'yropoa, C.D. Jlenuco, T.A. JleHucona,
O.M. [Ixyxa, O.0. lynopos, B.B. €menbsinenko, O.M. Kocrenko, M.I. Koinoc,
M.B. Koctrora, B.M. Kyapssues, T.€. Jleonenko, O.M. JlutBak, O.M. JINTBUHOB,
B.T. Manspenko, O.A. MapTuUHEHKO, O.1. Mensensko, M.1. MenbHUK,
[LII. Muxainenko, A.A. Mysuka, [O.B.Open, B.L Ocamuunii, JIL.M. [Tamox,
M.IL ITanoB, 1.O. IlnyxHik, A.B.CaBuenko, B. O. Tynakos, A.B.Panenbkuii,
B.B. Crammuc, €.JI. CtpenbuioB, C.A. Tapapyxin, B.f. Tamiii, B.I. TioTiorin,
[1.JI. ®pic, M.I. XaBpoHIOK, B.B. Ila6nuctuid, M. /1. lIapropoackkuid,
C.C. SAnenko Ta iH1.

Ha nwucepraniiiHoMy piBHI KpPHUMIHOJOTIYHI MpoOJieMH 3aroOiraHHs
3JIOYMHAM TPOTH MPaBOCYAJs JAOCHIDKEHI Yy  JOKTOPCBKIM — aucepTarii
C.C. Mipomnnuenka (2012 pik); 3amo0iraHHS HEBUKOHAHHS CYJOBOTO DPIIICHHS
nociikeHHl y kanaunarcekii pucepraunii K.O. Jlarogu (2015 pik); npaBocynas
AK OO0 ’€KT KpPUMIHAJIBHO-TIPABOBOI OXOPOHU JOCTIPKEHO Yy KaHIUAATChKIN
muceptamii O.1. 3amicka (2016 pik); KpuMiHaIbHA BIAMNOBIAAIBHICTH 32 YMHCHE
HEBUKOHAHHS YroJAW TPO TPUMHPEHHS ab0 Tpo BHU3HAHHSA BHHYBATOCTI
nocnimxeHo y kauaunarcekiit puceptarii C.O. Smenko (2016 pik); M.O. bykau
JOCTIANB KPUMIiHAJIBHY BIAMOBIJAIBHICTh 332 HEBUKOHAHHS CYAOBOTO PIIICHHS
(2018 pik); O.P. PomaHMIIMH IOCITIIWIA KPUMIHAJIBLHO-TIPABOBE 3a0e3MEeUCHHS
OXOPOHH TOPSIIKY BUKOHAHHS CyI0BUX pitteHb B Ykpaini (2018 pik); B.I1. Mopo3
omyOJiiKyBaB LMKJ CTaTed 3 MpoOJieMH BIANOBIAAIBHOCTI 3a HEBUKOHAHHS
CYZOBOTO PIIICHHS.

Opnak, BU3HAIOYM CYTTEBUH BHECOK O3HAUEHO! TIUICAIM BYCHUX Y
BUPILIEHHS 3asBJIEHOT MPOOJEMAaTUKH, CIiJI BCE X 3ayBaXUTH HA BIACYTHOCTI

KOMITJIEKCHIX MOHOTpapigyHUX pPOOIT, MPUCBIYCHUX KPUMIHAIHLHO-TIPABOBOMY
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3a0€3MEUCHHI0 BUKOHAHHS PIIIEHbh CYIy Y KpUMIHAJIbHOMY MPOBaIKEHHI
(cr.cT. 382 (B wacTuHI KpMMiHambHOTO mpoBamkenns), 3891, 390, 390!, 391 KK
VYkpainn)).

OTxe, 3HayHA TMOMIMPEHICTh TOCSITaHb Ha BCTAHOBJICHUN MOPSIIOK
HAJIe)KHOTO BUKOHAHHSA BHUPOKIB, YXBajJ Ta MOCTAHOB CYJy 1 MPU3HAYEHOTO HHUM
nokapaHHsi ab0 I1HIIMX 3aXO/IB KPUMIHAJIHHO-MPABOBOIO BIUIMBY B YKpaiHi,
HEJIOCTaTHS TeOpeTUYHA PO3pOOJICHICTh npobieMu KPUMIHAJIBHO1
BIJIOBIIAJTIFHOCTI 32 HEBUKOHAHHS PIIIEHb CYy Y KPUMIHATFHOMY MPOBAKEHHI,
a Tako HemockoHaicTs cT.cT. 3891, 390, 3901, 391 KK Vkpainm, i Ak HacHigoK ix
HeeeKTUBHE 3aCTOCYBAaHHS CyJaMH Ta MPAaBOOXOPOHHUMH OpTraHaMU, MiAMHCAHHS
VYkpainoto Konsenuii Pagu €Bporu «Ilpo 3amoOiraHHs HacUIbCTBY CTOCOBHO
XKIHOK 1 JIOMAalllHbOMY HAaCHUJIBCTBY Ta OOpOTHOYy 3 ULHUMH SBHUIIAMH» Ta
iMIiemenTamisa i nmonoxkenb g0 KK VYkpainu, 3ymoBwiu BuOip TeMu
JTCEPTALIHOTO JOCIIIKCHHS.

3B’A30K po0OTH 3 HAYKOBMMH NpPOrpamMamM, IJiaHaMu, TeMamu. PoOota
BUKOHAHA BiANOBiAHO n0: llepeniky mpIOPUTETHUX TEMATHYHUX HaNpsAMiB
HAYKOBUX JOCIIHKEHb 1 HAYKOBO-TEXHIYHUX po3poOok Ha mepion 10 2020 poky,
3arBep/keHux [loctanoBoro KabGinety MinictpiB VYkpainm Ne 942  Bin
07.09.2011 p.; Ilnmany miit 3 peamizamii HamionansHOi cTparterii y cdepi mpas
moauHu Ha niepion a0 2020 p., cxBaneHoro posnopspkeHHs KaGinery MiHicTpiB
VYkpainu Big 23.11.2015 p. No 1393-p; Crparterii pedopMyBaHHS CyI0YCTPOIO,
CYJIOYMHCTBA Ta CyMDKHHUX MPaBOBUX 1HCTUTYTIB HA 2015-2020 pp., 3aTBepIKEHOT
Vkazom Ilpesunenta Ykpainu Big 20.05.2015 p. Ne276/2015; Crparerii cranoro
po3BUTKY «YKpaina — 2020», 3arBepmkeHoi Ykazom IIpesuaenta Ykpainu Bif
12.01.2015 p. Ne5/2015; a Takox IIpioputeTHHX HaAMpsSMIB PO3BHUTKY MPaBOBOI
Hayku Ha 2016-2020 p., cxBaJeHUX MMOCTaHOBO 3arayibHUX 300piB HarionanbHO1
akaneMii mpaBoBux Hayk Ykpainu Bix 03.03.2016 p.

Meta i 3agaudi gocaimkeHHss. MeToro AOCTIHKEHHS € BIOCKOHAJICHHS
TEOPETUYHUX TMOJIOKEHb KPHUMIHAJIILHOIO IpaBa B YAaCTHUHI BIAMOBIAAIBHOCTI 3a

HEBUKOHAHHS PIIIEHb CYyIy Y KpPUMIHAJIbHOMY IMPOBA/KEHHI, HAIpallOBaHHSI
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HanpsAMiB yaockoHaneHHs cr.cT. 3891, 390, 390%, 391 KK Vkpainu Ta BignosimgHoi
[IPaBO3aCTOCOBHOI IIPAKTUKHU.

JIJ1st MOCSATHEHHS TIOCTABJICHOT METH C(HOPMYITHLOBAHO TaKl 3a/1adi:

- IPOBECTH ICTOPUKO-TIPABOBUM aHali3 BUTOKIB Ta CY4YaCHOTO CTaHy
KPUMIHAJILHO-TIPABOBOTO  3a0€3MEYCHHS OXOPOHH  BCTAHOBIICHOTO  TOPSIKY
HaJIEKHOTO0 BUKOHAHHS BUPOKIB, YXBaJ Ta MOCTAHOB CyIy 1 MPU3HAYEHOTO HHUM
MoKapaHHs a0o 1HIIUX 3aX0/[1B KPUMIHAIBHO-TIPABOBOTO BIIUBY B YKpaiHi;

- BCTAHOBUTH COLl1aJIbHY 00YMOBJICHICTh KPUMIHAIBHOI BiAMOBIJATHHOCTI 32
HEBUKOHAHHS PIIICHHS CYAY Y KPUMiHAJILHOMY MTPOBA/IKEHHI,

- IOCTIIUTU 3apyOiKHUN JOCBIJ KPUMIHAIBHO-MIPABOBOTO 3a0€3MEUEHHS
OXOPOHU BCTAHOBJICHOTO TIOPSIIKY HAJIEKHOTO BHUKOHAHHS PIllIeHb Cyay V
KPUMIHAJIbHOMY TPOBAJKEHH],

- BU3HAUUTH OO €KT CKIAJIB 3JI0YMHIB, IIOB’S3aHUX 13 HEBUKOHAHHSIM
PILIEHHS CYyly Y KpUMIHAIBHOMY TIPOBAJIXKEHHI;

- OXapakTepu3yBaTu 00’ €KTUBHY CTOPOHY CKJIAJiB 3JI0YMHIB, OB’ SI3aHUX 13
HEBUKOHAHHSM PILICHHS CYAY Y KpUMIHAJILHOMY ITPOBAKEHHI,

- MpOAHAJII3yBaTH O3HAKHU Cy0’ €KTa 3JI0YHMHIB, OB’ A3aHUX 13 HEBUKOHAHHIM
pIlIEHHS Cyly Y KpUMIHAJIbBHOMY MPOBAKEHHI;

- PO3KPUTH CYO’€KTHBHY CTOPOHY CKJIJIB 3JIOYMHIB, TIOB’SI3aHUX 13
HEBUKOHAHHSM PIIICHHS CYAy Y KPUMIHAJIHLHOMY MTPOBAKEHHI,

- copMyJTIIOBATU MPOIO3UIII 010 BAOCKOHAJICHHS 3aKOHO/IABCTBA y cepi
OXOPOHU BCTAHOBJICHOTO TOPSAJIKY HAJIKHOTO BHUKOHAHHS BHUPOKIB, yXBal Ta
MOCTAHOB CY/y 1 MPU3HAYEHOTO HUM TTOKapaHHs a00 1HIIUX 3aXO01B KPUMIHAIBHO-
MIPaBOBOTO BIUIMBY Ta BiAMOBITHOT TPaBO3aCTOCOBHOI MPAKTHUKH.

06’exkm OocniddceHHs — CYCIUIbHI BIIHOCMHU y cdepl KpUMIHAIBHO-
IIPaBOBOI OXOPOHU IIPABOCY LS.

IIpeomem Oocnidocenus — KpUMIHAJIbHA BIJIITOBITAJIBHICTD 32 HCBUKOHAHHS
pIIIEHHS Cyly Y KpUMIHAJIbHOMY MTPOBA/KEHHI.

MeTtoau faociuigeHHsi. Y gucepTailli BHUKOPUCTAaHO TakKl METOJHU

JOCIIJKEHHS:  OlAIeKmuyHuti. Memoo — HaJaB MOXIUBICTh MPOCTEKUTH
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B32€MO3B 130K HEBUKOHAHHS PIIICHHS CYyAY SIK 3JI0YMHY MPOTH MPAaBOCYAAs, IO
MICTUTBCS Y PI3HUX CTATTSIX KPUMIHAIBHOTO 3aKOHY Ta OKPECIHTH MPOOIeMy
MPaBOBOTO HITLII3My BIUIOMY (y BCBOMY JOCIHIJDKEHH1); Memoo icmopuxo-
npasoeoeo amanizy — MPU BUBYEHHI BUTOKIB Ta Cy4aCHOIO CTaHy KPUMIHAIbHO-
IPaBOBOrO 3a0e3MEYeHHs BUKOHAHHS pIIICHHS CyAy Yy KpUMIHAJIbHOMY
npoBajKeHH1 (Tiapo3ain 1.1); opuduuno-mexniunuii memoo — HajlaB MOXKJIUBICTb
MPOBECTH KPUMIHAIBHO-TIPABOBUM aHalli3 3JI0YMHIB, CYTTIO SKUX € HEBUKOHAHHS
pIlIEHHS CyIy Y KpUMIHAJIBHOMY MPOBAJKEHHI (PO3ALT 2); Memoo CUcCmemHoz0
aHani3zy BUKOPUCTAHO TMPH BCTAHOBIIEHHI OCOOJMBOCTEHM KBamidikaiii 3JI04YHHIB,
MOB’SI3aHUX 13 HEBUKOHAHHSM PIIICHHS Cyly Y KPUMIHAJIBHOMY IMPOBAIKECHHI Ta
pO3pO0ILI KpUTEPIiB IX BIAMEKYBaHHS Bl CYMDKHHX 3JIOYMHIB 1 MPaBONOPYLIEHb
(maoposmimu 2.1, 2.2); nopisusnvHo-npasosuil mMemooO HauaB MOKIHBICTh
y3arajJbHUTH  3apyOlKHUN  JIOCBII ~ KPUMIHAJIBHO-NIPABOBOTO  3a0€3IMEUEHHS
HaAJIEKHOTO0 BUKOHAHHS PIIICHHS CYly Y KPUMIHAIBHOMY MPOBAKEHHI (IT1PO3A1IT
1.3); memoo npasosoco mooenoséanis — NpH HOPMYITIOBAHHI MPOTO3MINKA 00
BJIOCKOHAJIEHHSI 3aKOHOJABCTBA Yy c(epl KPUMIHAIBHO-IIPABOBOI OXOPOHU
NpaBOCYJs Ta BIAMOBIAHOT MPaBO3aCTOCOBHOT MpakTUKW (y BCil auceprariii);
Memoo CcmamucmuyHo20 IHmepe’'106aHHs — TPU ONUTYBAaHHI MPalliBHUKIB
MIPAaBOOXOPOHHUX OPraHiB MIOJA0 JOCIIKyBaHOi mpoOiemu (po3auin 2 Ta 3);
Memoo y3azaiibHeHHs — TPU OIpaIlOBaHH] pe3yJbTaTiB aHai3y eMIIPUYHOI 0a3u
Ta TOYOK 30pYy Y4eHHX (Y BCbOMY JOCIIIKEHH1) Ta 1H.

Emnipuuny 6azy oucepmayii cranoBnsath craructudHi gaxi JICA Ykpainu 3a
nepiox 2013—-2018 pp. 1010 KUTBKOCTI 3aCyKEHUX 0Ci0 3a BUMHEHHS 3JI0YWHIB,
nependadeHux cT.cT. 382 (B 4acTWHI KpPUMIHAIBHOTO NpoBamkenHs), 389, 390,
390%, 391 KK Vkpainu; cratucTuuni nani ['eHepanbHOI IpOKyparypu YKpainu
IIIOJI0 KIJIBKOCTI OOJIKOBAHMX TAaKMX 3JI0YMHIB Ta OCIO, SKUM 3a IX BUYMHCHHS
MOBIJOMJICHO TPO  TMi03PYy; PE3YJbTaTH BHUBYCHHS E€JICKTPOHHHX KON
OOBHHYBAJILHUX BUPOKIB 3 €IWHOTO JEPKABHOTO PEECTPY CYIOBHUX PIIICHb Ta
pe3ynbTaTH 1HTEpB 10BaHHA 783 (haxiBIIiB y ramysi npasa.

HaykoBa HoOBHM3Ha ojep:xaHux pe3yJbTartiB. [lucepramis € oaHuMm 3
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HepIIMX B Haylll KPUMIHAJBHOTO IpaBa YKpaiHU KOMIUIEKCHUX MOHOTpagIYHUX
JOCTIKEHb, ¥ SIKOMY PO3TJISIHYTO MpoOjieMy KPHUMIHAJIBHOI BiJMOBIAATBHOCTI 32
HEBUKOHAHHS PINICHHA CyQy Yy KpUMIHAJIbHOMY TNpOBaKeHHI. B pesynbrari
IPOBEJEHOI poOOTH CPOPMYIHOBAHO BUCHOBKH Ta MOJIOKEHHS, 1110 BUHOCSTHCS Ha
3aXUCT:

enepuie:

— JIOBEJZICHO, 1110 OCHOBHUM 0O€3M0cepeHIM 00’ €KTOM 3J104YHHIB, IIOB’ A3aHUX
13 HeBUKOHAHHSM PIllIEHb CYAy y KPUMIHAILHOMY IpOBa/pKeHHI (cT.cT. 382, 389,
3891, 390 KK Vkpainu) € BCTaHOBJIECHHI HOPAIOK HAIEKHOIO BUKOHAHHS BUPOKIB,
yXBaJI Ta MOCTAHOB CyAY 1 NPU3HAYEHOTO HUMH MOKapaHHs a00 1HIIOrO 3aXO4y
KPUMiHAIBHO-TIPABOBOTO BILIUBY;

— BCTaHOBJICHO JOULIBHICTD BCTaHOBJICHHS KPUMIHAJIBHOT
BIJIOBIJTAJIBHOCTI 32 HEBUKOHAHHS OOMEXYBAJIbHUX 3aXOMiB, OOMEXYBaJIbHUX
OpUNUCIB a00 HENpPOXOPKEHHS MpOorpaMH Jisi KPUBIHUKIB SIK 3JI0YHMHY, LIO
NOCSITa€ Ha MPaBOCyAAs B YKpaiHI B YaCTMHI HEBUKOHAHHS CYAOBHUX pILIEHb Y
KPUMIHAJIbBHOMY MPOBAKEHH] NUISIXOM aHaNI3y TaKUX KPUMIHOJOTTYHUX (PaKTOPIB
KpUMIHAMI3aIi CyCHuUIbHO HEOEe3MEeYHUX MOisiHb K CTYIIHb  CYCHUIBHOT
HEOE3MeYHOCT1 [isiHb, iX BIJHOCHA NOIIUPEHICTh, HEMOMJIMUBICTh YCHIIIHOI
O0OpOTHOM 3 HUMH 32 JIONIOMOTOIO 1HIITMX 3aXO0/IiB;

— apryMEHTOBAHO, IO M0 3JI0YMHIB y BUIJISII HEBUKOHAHHS PIIICHb
cyay came y kpuminansHOMYy npoBamkenHi (ct. 390! KK Vkpainu «HeBukoHanns
OOMEXyBaJIbHUX 3aXO/diB, OOMEXKYBAJIbHHX TMPUIKCIB a00 HEMPOXOIKECHHS
nporpaMu  JUIsl  KPUBIHUKIB»)  BIAHOCHUTBCS  BHKJIIFOYHO  HEBUKOHAHHS
OOMEXyBaJbHUX 3aXOJIB; HEBUKOHAHHS X OOMEXKYBJIbHMX NPUIHUCIB Ta
HEMPOXOXKEHHS MPOrpamMu JJisi KpUBIHUKIB (HE SIK BUJ 0OMEXYBaJIbHOTO 3aX0/y)
BIIHOCSITBCS JIO 3JI0YMHIB Y BUTJISAII HEBUKOHAHHS PIIIEHb CYyAy Y IIUBUILHOMY Ta
aJIMIHICTPATHBHOMY MTPOBA/KCHHSIX;

— 3 METOW 3a0e3leueHHs peami3allii MNPUHIUITY HEBIIBOPOTHOCTI
KPUMIHAJIBHOI BIJIMOBIJAJIBLHOCTI Ta MOKapaHHA, 3amponoHoBaHo 4. 5 cr. 52 KK

VYkpainu BHKIACTH B Takiil peAaxilii — YXWICHHs BiJ MOKapaHHS, MPU3HAYEHOTO
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pILLIEHHSIM CYyay, Ma€ HacCIiJIKOM BiANOBIIAIBHICTh, MepeadaueHy ctaTTsaMu 389,
3891, 390 ta 390! uporo Kogekcy Ta HoBy pemakuiro cr. 390! KK Vkpainu, mo
COpUATAME pealbHOMYy BUKOHaHHIO BuMor KonBenmii Pamu €pomu mpo
3armo0iraHHs HACWIIbCTBY CTOCOBHO JKIHOK 1 JIOMallHbOMY HacWJIbCTBY Ta
060poTrOYy 3 tumu siButamu 2011 poky;

VOOCKOHAIEHO!

— JOKTPUHAJIbHE TOJIOKEHHS IIOJ0 TOTO, IO 3JI0YMH, NepeadadyeHuit
cT.382 (B 4acTWHI KPUMIHAJIHLHOTO IMPOBAKCHHS), BITHOCHTHCS A0 3JIOYUHIB 13
(dopMarIbHUM CKJIaJ0M, OCKUIBKM 3alOJISIHHS I1CTOTHOI IIKOAM OXOPOHIOBaHUM
3aKOHOM IIpaBaM 1 cBOOOJAM IpOMajsiH, AEP>KaBHUM YU TPOMAJICBKUM 1HTEpecam
abo 1HTepecaM IOPUIMYHUX 0C10 HEe OYJI0 KOJTHOTO pa3y 3aCTOCOBAHO CY/IOM;

- TBepUKEHHS NpO Te, IO 3J0YMHH, ependadeni cr.ct. 382, 389, 3891, 390
KK VYkpainu, MoXyTb OyTH BUMHEHI SIK IUIAXOM Jii, TaK il 0€3A15IbHOCTI;

odicmanu nooanbuo20 po36UMK).

- TOJIOKEHHS IIOAO0 KpPUTEpIiB BIAMEXKYBaHHS 3JI0YMHIB, IepeadadyeHux
cr.cT. 382, 389, 389!, 390 KK Ykpainm, Bifi CyMI’KHUX 3104YMHIB, KPUMiHAIBHUX
MPOCTYNKIB Ta aJMIHICTPATUBHUX MPaBOMOPYIICHb, B MEPITy Yepry 3a TaKUMH
O3HAKaMH, SIK BUJI 1 PO3MIp MPU3HAYEHOrO MOKAPAHHS YU IHILIOTO 3aXOAY BIUIUBY
3a iX BUMHEHHS, CY0’ €KT 3JI0UHHY;

- TBEpP/UKEHHS MPO Te, 10 BUJAOBUM 00 €KTOM 3JIOYMHIB, TMOB’S3aHHUX 13
HEBUKOHAHHSM DIllIEHb CYAy B KpHUMIHAJIbHOMY NPOBAIKEHHI € CYCHUIbHI
BIJIHOCHHH, 110 3a0€3MeUyI0Th BUKOHAHHS CYJOBOTO PIIICHHS IMijJ Yac 3M1MCHCHHS
npaBocyJs. 3 OISy Ha OCTaHHIO KPUMIHAMI3ALID JAESIKUX CYCILIBHO
HeOe3MeyHuX [igHb 1€ BHUAOBHM 00’€KT XapakTepHUM 1 I 3JI0UMHIB,
nependadeHux cT. cT. 389! «YMuCHE HEBMKOHAHHSA yroau NpO HPMMHPEHHS a0o
npo BHM3HAaHHsA BUHyBarocTi» Ta 390! «HeBukoHaHHs O0OMEXYBalIbHHUX 3aXOJiB,
0OMEXyBaJIbHUX MPHUIKCIB a00 HEMPOXOKEHHS TPOTPAMHU JIJIsi KPUBIHUKIBY.

I[IpakTyHe 3HA4YeHHSI OJEPKAHUX Pe3yJabTATIB MOJAra€e B TOMY, IO
BUKJIQJIEHI B pOOOTI BUCHOBKH Ta MPOMO3UIIi MOXKYTh OyTH BUKOPHUCTAHI y:

- npagomeop4ocmi — SK OCHOBa JUIsl PO3POOKH 3aKOHOMPOEKTIB II0/I0
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NOJAJIBIIOT KPUMIHATBHO-TIPABOBOT OXOPOHU MIPABOCYs B KpaiHi;

- NPAgo3acmocoguill  JianibHocmi — JUIsl  YAOCKOHAJEHHS TMPAKTUKHU
3acTocyBaHHs cT.cT. 382, 389, 389!, 390 KK Vkpainu;

- HayKogili pobomi — TPU TOAAIBIIOMY JOCHIIKEHHI MpoOsieMu
3aKOHO/IaBUOTO 3a0€3MeUeHHsI OXOPOHH MPaBOCYS;

- HaB4aANbHOMY npoyeci — SIK AOIIOMDKHHUN Matepiall B OCBITHROMY ITpOIIeCi
Ipy BUKIAJAaHHI HAaBYANBHUX AUCHUIUNIH «KpuMiHanbHE MpaBO» Ta CYMIXKHHX
HaBYAJIIbHUX AMCIMIUIIH Ta CIEUKYPCiB (aKT BIPOBAHKCHHS B OCBITHIN Mpoliec
JIHITIPOTIETPOBCHKOTO  JIEP’KABHOTO  YHIBEPCUTETY  BHYTPINIHIX  CIpaB
Big 18.01.2019 p.).

Anpobania pesyabratiB aucepramii. IlomoxxeHHs nuceptamii, 1m0
CKJIQJal0Th HAYKOBY HOBHM3HY Ta BUCHOBKHM IPAKTUYHOTO XapakTepy, ampoOOBaHO
M Yac BHCTYIIB HAa HACTYIHUX BCEYKPATHCHKUX HAYKOBO-TIPAKTHYHHUX
KOH(epeHIIsIX: «AKTyallbHI MPOOJIeMU KPUMIHAIBHOTO TpaBa Ta KPUMIHOJIOTIT Y
CBITJI KOHCTUTyWiMHOI pedopmu» (M. [duimpo, 10 wyep. 2016 p.) Ta
«KpumiHanbHO-IPaBOBI Ta KPUMIHOJOIIYHI 3aXOAM NOPOTUIIT 3JIOYMHHOCTI»
(M. Opeca 24 muct. 2017 p.).

Iy6aikamii. 3a Temoro mauceprtaiii omyOjikoBaHo / mpailb, 4 — cTarTl y
BUJIAHHAX BKJIIOUEHHMX JO TIEpEiKy HayKoBUX (paxoBux BumaHb YKpainu, 1 —y
MepioIMYHOMY HayKOBOMY BHJAHHI 1HIIOI JepkaBu 3a npodijem aucepraiii, 2 —
TE3U IOIOBIAEH.

CTpykrypa Ta o6csar aucepranii. {ucepraliist ckiagaeTbes 31 BCTYITY, ABOX
pO3AUTIB, LIO0 BKJIIOYAIOTH CIM MIAPO3AUTB, BHCHOBKIB, CIHUCKY BHKOPHCTAHHX
JKEpeI 1 J0AaTKIB. 3aralibHui oOcsr auceprarlii cTaHoBUThH 230 CTOPIHOK, 3 SKHUX:
ocHOBHHM TeKCT — 190 CTOpiHOK, MOAATKH — 5 CTOPIHOK, CIIMCOK BHUKOPUCTAHUX

moxepen (210 nHaiimeHyBaHb) — 23 CTOPIHKH.
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PO3/1LT 1

ICTOPUKO-IIPABOBHUI PO3BUTOK TA COIIAJIBHA
OBYMOBJIEHICTh KPUMIHAJIBHOI BIIIOBIJTAJIBHOCTI 3A
3JIOYUHU, ITOB’A3AHI I3 HEBUKOHAHHSAM PILHEHB CYAY Y
KPUMIHAJIBHOMY ITPOBA/KEHHI

1.1. BuToku Ta Cy4acHUil CTaH KPMMiHAJbHO-TIPABOBOIO 3a0e3Me4YeHHs

BUKOHAHHA PillleHb CyAy Y KPUMMiHAJIbHOMY NPOBAIKEHHI

«lcropiss — HallKpaluii BUUTENb, B SIKOTO HAWTIPII Y4YHI» — LEH BIJOMMIA
BUpA3, 0 HaICKUTh [Haipi [anai [74], 1eMOHCTpY€E BCIO BaXIIUBICTh ypaXyBaHHS
ICTOPUYHOTO JOCBINY, SKUH Ja€ 3MOTY YHUKHYTH HOBHUX ITOMHJIOK Ta € 3alTOPYKOI0
po3BUTKY. JlaHe TBEpIKEHHSI CTOCYEThCS BCIX cep TIOJICHKOro OYTTs, B TOMY
YUCIl 1 HOro FOPUIMYHOT TUIOIIMHH.

Bignosigno no ct. 6 Konctutyuii Ykpainu, faepkaBHa Biajga B YKpaiHi
3MIACHIOETBCS Ha 3acajax 1l MOy Ha 3aKOHOJaB4y, BUKOHABYY Ta cyaoBy [91].
EdexTuBHa peanizailisi CyJ0BOi1 BJIaid HE MOXJIMBA 0€3 MPaAKTUUYHOTO BUKOHAHHS
pillieHb CYy B IIJIOMY, Ta Y KpUMIHAJILHOMY MPOBAHKEHHI — 30Kpema.

Sx Bmamo 3ayBaxye 3.®0. JlinbHa, cTajis BUKOHAHHS CYIOBUX PIIICHb
3aiiMae Ba)JIMBE MICIIE CEepeJll IHIIMX CTaflidl KPUMIHAJIBHOIO MPOBAKEHHS, a
JUSTBHICTD CYJy Ta 1HIIMX YYaCHUKIB KPUMIHAJIBHOTO TMPOBAKEHHS B HI Mae
BaYKJIMBE 3HAYCHHS ISl IBUIKOTO, CBOEYACHOTO Ta TIOBHOTO BUKOHAHHS CYAOBOTO
plLIEHHS, HAIHHOTO 3aXUCTY MpaB Ta 3aKOHHUX 1HTEPECIB YYACHUKIB Yy I[1H cTali,
OCKITbKH, SIKUMH O e(peKTHBHMMH He OynH MOomepenHi CTaili KPUMIHAIHHOTO
MPOBAKEHHS, BOHU BTpPAyalOTh CBOE 3HAYCHHS, SIKIIO BIJAMOBIJHE PIIICHHS,
BUHECEHE CYJOM, He Oy/Je 3BEpHEHE /0 BUKOHAHHS Ta CBOEYACHO 1 B MOBHOMY
o0cs31 BuKoHaHe. Hampukiian, HaBpsi 9u MOKHA BBOKAaTU BUKOHAHUMHM 3aBJIaHHS

KPUMIHAJIBHOTO MPOBAKEHHS, SIKIIO HE OyZie CTBOPEHO YMOBH JUJISl 3ACTOCYBAHHS
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HOPM, fK1 Tiepea0avaroTh 3BUIBHEHHS BiJl BIIOYBaHHS MOKApaHHS y nepeadadyeHnx
3aKOHOM BHINaJKax [62, C. 5-6].

binpime Toro, mpuHIMN 3a0e3MEUYeHHS KOKHOMY IpaBa Ha CIpaBeAJIMBUN
cyn [159] BTpavae cBiif CMHUCH, SKIIO BIACYTHS peaji3allis CyJOBHX pIIICHb Ha
MIPAKTHIII.

[IpeameT HAMIOrO JTOCHIIKEHHS OXOIUIIOE aHAlll3 KPUMIHAIBLHO-TIPABOBOTO
3a0e3MeUYeHHs] BUKOHAaHHS pillleHb CyAy He B OyIp-IKOMy, a came Yy
KPUMIHAIBHOMY MPOBA/KEHI, K OJHOMY 3 HaWOUIbII BaxMBUX. Taka ocoOivBa
BOKJIMBICTh 3yMOBJIEHA TUM (DaKTOM, IO caMe€ B KPUMIHAJIBHUX MPOBAKEHHSIX
PO3IIIAIAI0THCS O/IHI 3 HATHEOE3MEeYHIMX ISIHb — 3JI0YMHH, 110 HECYTh HAWBUIILY
CYCIIUJIBHO HEOE3IEKY.

Ilepm  HXK po3moYaTH aHai3 CKJIQAIB  3J0YMHIB, TIIOB’S3aHHX 13
HEBUKOHAHHSM DpIIIEHb CYAy Y KpPUMIHAIBHOMY HIPOBAJKEHHI, HEOOXITHO
JOCITIUTH IOPUJINYHI BUTOKH 3aKPIIUICHHS KPUMIHAJIBHOI BIAMOBIIATBHOCTI 3a 11l
CYCIIUJIbHO HEOE3MeuH1 AisTHHS Ta PO3BUTOK JAHUX KPUMIHAIBHO-IPABOBUX HOPM B
PI3HOMaHITHUX 3aKOHOJIABYMX aKTaX, L0 MOIIMPIOBAIM CBOIO JIII0 HA YKPAiHCHKI
3eMJIl.

Take nOCHiIKEHHS NO3BOJUTH OUIBII I'PYHTOBHO IMpOAHAII3yBaTH Cy4YacHI
Hopmu KK B 1miii cdepi. binmpmie Toro, BOHO MoOXKe BigHAWTH NUISXH iX
MOJICpHI3aIlli IITXOM BUKOPUCTAHHS BJIACHOTO ICTOPUYHOTO JOCBITY, SIKHM 3 TUX
YH THIIMX OPUYHMH OyB 3a0yTHil 00 BIIKMHYTHUN CY4aCHUM 3aKOHOABLIEM.

CnymHo 3a3Hadae JI.A. Illurame mpo Te, 0 OCHOBHOIO MPOOJIEMOIO, Ha
BUPILIEHHS $SIKOI CHPSAMOBAHHUM ICTOPUKO-TIPABOBUM MOPIBHSJIBHUNA METOM, €
OTPUMAaHHS HOBOTO 3HAaHHS 3a JIOMOMOTOI0 TPOBEACHHS MOPIBHSIHB 1CTOPUKO-
MPaBOBUX JKEpe. SIK BUIHO, IS IbOTO MOTPiOHI Tpu CKIanoBi: 1) mopiBHAHHS (Y
psAal BUNAQAKIB TakoX 1 aHaJlorisl), sIKI € CTaHAapTHOIO 3araJlbHOHAyKOBOIO
JIOTIYHOIO OTepalli€ro; 2) TOPIBHSHHS TIOBUHHI XapaKTEPHU3yBaTUCS CBOEIO
PETPOCIEKTUBHICTIO, TOOTO OyTH iCTOpUYHUMU; 3) MOPIBHIOBATHCA TTOBHHHA

npaBoBa marepid. Jluine noeaHaHHs LUX TPHOX YMOB CTAHOBHUTH 3MICT T'OJIOBHOT
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npobjieMr Teopii 1CTOPUKO-NIPABOBOTO TMOPIBHSAJIBHOIO METOAY U BHUCYBae
BiJIITOBITHI BUMOTH JI0O OCHOBHHX ITiIXOJIIB 1 TPHHIHAITIB ii peamizarii [204, c. 180].

Jlonamo, 1110 1€ 3HaHHS HE 30BCIM HOBE, a/I)K€ BOHO BXkKe OYJI0 3aKpIIUICHO B
HOPMATHUBHO-TIPABOBUX aKkTax MUHYJoro. Ckopillie JOIJIBHO BECTU MOBY IIPO Te,
[0 BOHO BiaxujeHe a0o 3a0yTe 3 TUX YW IHIIMX NPHWYWH, OJHAK IOTEHITIHHO
3natHe MojepHizyBatu 3micT HopM KK, 1m0 BCTaHOBIIOIOTH KpUMIHAJIBHY
BIIMOBIJANBHICTh 3@ 3JIOYMHHU, IIOB’s3aHI 13 HEBUKOHAHHSAM pIllIeHb CYIy Y
KpUMiHAIBHOMY TpoBaKeHHI. HaBiTh B pasi, SKIIO MepeBar B 3aKOHOJABUYUX
HOpMax, 10 BTPATUJIM CBOIO IOPUJIMYHY CHIIy B MEBHHUM MPOMDKOK 4yacy He Oyze
BUSIBJICHO, TAKWW aHaJ3 JIO3BOJUTh 3HAWTU MEBHI HEIOJIKH, 10 PaHIIIE 1CHYBAJIU
1 IK1 KATETOPUYHO HE MO>KHA MIOBTOPIOBATH B MallOyTHHOMY.

[lepm  HiX po3moyaTd JOCHIKEHHS 1CTOPUKO-TIPABOBOTO  PO3BUTKY
KPUMIHAJIBHO1 BINOBIJAIBHOCTI 32 3JIOYMHH, TTOB’S13aHI1 13 HEBUKOHAHHSM DIIICHb
Cyly Y KpUMIHAJIbHOMY TMPOBAJDKEHHI 3a3HA4YMMO, M0 Tipouec (HopmMyBaHHS
TepUTOpIi cydacHoi YKpainu 3aBepiuBcs y 1954 poui, koau A0 ckiaay TOAIIIHbOI
YPCP Oyna nepenana Kpumcbka o6macte PPOCP. I[IpoTarom GaraTthox CTOMNITH
3emili Hamoi baTbKIBIIMHM BXOAWJIM O CKJIaAy PI3HHX JEpKaB, TOMY MU
PO3TIITHEMO JESKi HOPMATHUBHO-TIPABOBI aKTH, IO TOMIMPIOBAIM CBOIO [0 Ha
MEBHI YaCTUHU CyYaCHUX YKPATHCHKUX 3€METIb.

Tako)x JOIIIBHO HAroJOCHTH, IO HE 3aBXIW ICHYBaB YITKHW IO
CYyIOBUX TMPOBa/PKEHb HAa BUAM 3aJ€XKHO BIJ Tally3l MpaBa, OUIbIIE€ TOTO,
KpUMiHaAJbHA BIJMOBIIANBHICTh 1HKOJHM TICHO TIeperuIiTajgacs 3 IHIIMMH BHIAMHU
IOpUJIMYHOI BIATOBIATBLHOCTI, TOMY Hallle AOCIIIKEHHS Oyjie OXOIUTIOBATH JIESIKI
3JIOYMHM, MOB’sA3aH1 13 HEBUKOHAHHSAM pIllleHb CyAy B Luiomy. KpiMm Toro, HaBiTh
HasiBHI HOPMH, 1[0 BCTAHOBIIIOBAJIM KPUMIHAJIBHY BiIMOBIIATBHICTh 3a 3JI0YHUHU
NPOTH TPaBOCYIAS HE PIAKO Xoya 1 OyJM TICHO MOB’si3aHI 31 HEBUKOHAHHSIM
pillleHb Cyay y KpHUMIHAJbHOMY MPOBAKEHHI, ajié HE BIJHOCWIIHUCS 10 HUX Y
«UUCTOMY BUTIIAM». BTiM, Oe3mepeuHo, BOHM TaKOXX 3acIyroBYIOTh Ha yBary 3
OTJISITy Ha TICHUW 3B’SI30K 31 3JIOYMHAMM, SIKI MM JOCIIKYEMO (TUM Tade, 1HOI

BOHH BHCTYIIAJIX B POJIi 0a30BHX, O€3aIbTEPHATUBHHIX ).
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OTxe, pO3MOYHEMO PO3IJSA JEIKMX HOPMATHUBHO-TIPABOBHUX AaKTIB, IO
peryiioBaii KPUMIHAJIBHY BIAMOBIMAIBHICTH 3a 3JI0YMHHU, TOB’s3aHl 13
HEBUKOHAHHSM PIllIEHb CYAY Y KpUMIHAJIbHOMY MPOBAKEHHI.

Sk npaBwio, PO3KPUTTS MHUTAHHS T€HE3M Ta PO3BUTKY KPUMIHAIBHOI
BIJIMOBIIAJILHOCT] 3a T€ YW IHINE MiSTHHS y BITYM3HSHIA HAyIll KPUMIHAJIBHOTO
IpaBa PO3MOYMHAETHCS 3 MEPIOAY AJaBHBOPYCHKOI JIep>KaBu i mpasa.

Hanuii miepion, mo oxommoe VI — cepenuny XIV cr. noB’s3aHuii 3
dbopmyBaHHSIM, po3BUTKOM 1 3aHemamoMm KwuiBcbkoi Pyci. Came Tomi BUHUKIIA
JTABHbOPYCHbKa MpaBOBa CUCTeMa, OyJI0 CTBOPEHO BUIATHY MaM‘sITKy mpaBa Pyci-
Vkpainm — «Pycpky mnpaBay». IIpogoBKEHHAM TaBHBOPYCBHKHX JI€p’KAaBHO-
NIPABOBHX TpaaMIIii ctano ["amuibpko-BomuHcebke kHs31BCTBO [73, C. 20].

Takum unHoM, KuiBcbka Pych cTania ofHi€l0 3 mepuux MOTYTHIX JepKaB,
110 ICHYBaJu Ha TEPUTOPii OUIBIIOI YaCTUHU Cy4acHOi YKpaiHWU. 3apOJKECHHS B
HIi TpaBOBOi CHUCTEMH BiAOYyBajJoCh IIiJ BIUIMBOM OCOOJIMBUX CYCHUIbHO-
MOJIITUHYHUX YUHHHKIB, 110 BPEIITI-PEIIT, BUJIUIOCA Y CTBOPEHHI 3BOJAY 3aKOHIB
1171 Ha3BOI0 «Pychka mpaBiay.

Ha cporomHimgiii IeHp 10 HAC MIWMNUIO JEKUIbKA AECATKIB CHUCKIB I[HOTO
JTOoKyMeHTa. BoHM MaroTh pi3HY Ha3By. 3alie’KHO BiJl TOrO, XTO 1 Jie iX 3HAMIIOB —
Kapamsincekuii cniucok, Apxeorpadiuanii, Tpoinpkuii, CuHogabHMI TOIIO. YCi
[l CIMCKH 3aJIeKHO BiJl 4acy iX BUJAHHSA W 3MICTy (axiBIi TPYyMyloOTh Yy TpH
penakiii — «KopoTtky npaBay», «llommpeny npasay» 1 «Ckopoueny npasay». o
«KopoTkoi npaBau» BxoasaTh «IIpaBaa SpocnaBay, sika Oysa npuitHsaTa mix 1016 1
1054 pokamu (1 — 18 cratTi), «IIpaBaa Spocnasuuisy (19 — 41 crarti), npuiiHsATa
Ha cHeMl KHs31B B Bumroponi y 1072 p, «lloxon BipHuit» (cT. 42) 1 «Ypok
MocTHUKaM» (cT. 43). «llommpena npaBaa» 3’siBuinacs aech Ha novatky XIII cr.
3arocTpeHHs KJi1acoBoi O0pOTHO1, TOBCTAHHS MPOCTOTO JIFOY, K1 TPAIUISIIMCS BCE
yacrime 3Mycwin QeonaniB ckoperyBatu «KopoTky mpaBay», JOMOBHUBIIM i
CTaTTSIMU MPO 3aKyIiB Ta XOJIOMIB 1 6araTbMa HOPMaMH ITUBUILHOTO TpaBa. TpeTs

penakiis — «CkopodeHa npapjia» 3’ aBujacs NpuOIu3HO y Apyrii nojgoBuHi XV CT.
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VY4eHni BBaxarOTh, 110 BOHA € CKOpOYeHOK KoMmmuusauiero «KopoTkoi» Ta
«Po3mmpenoi npasam» [75, ¢. 32] .

Bkazanuit HOpMaTUBHO-TIPABOBHI aKT MICTUB HOPMH PI3HUX Taiy3ei mpasa,
TOMY HWOTO HE€ MO)XHa pO3IVIAJATH BUKIIOYHO 3 IMO3ULII KPUMIHAJIBHOTO IIPaBa.
Hacammnepen, 1ie mos’si3aHo 3 TuM, 110 «Pycbka mpasiay» BiTHOCUTBCA A0 MEPIOTY
3apOJKEHHSI TPaBOBOI CHUCTEMH, a OT)XKE, TOIOYACHE CYCHUIbCTBO POOMIIO JIMILE
nepii KPOKH J10 3aKOHOJABYOTr0 PETYJIIOBAHHS CYCIUIBHUX BIJHOCHH.

3nounnu B KuiBchkiit Pyci yMOBHO po3moAaiuisuivcs Ha Jep:KaBHi, MPOTH
IEPKBH, TPOTH o0coOu (Tak 3BaHa «oOpasa»), MaiHOBI, Ta MPOTH CIM'i 1
MOpPAJIBHOCTI. 3a HHUX Oyiau mnependadyeHi HACTylHI BUAM IOKapaHb: KpPOBHA
MIOMCTa, TPOLLIOBI ITPA(H, «IOTIK 1 MOrpadyBaHHs», TUIECHI MOKAPAHHS, «IIOTAJIa»
Ta IIEpPKOBHI [TOKapaHHA. MeTOr0 3acTOCYBaHHS LIMX CAaHKIIiH Oyio:

1. [TonepenuTu 3I0YMHHY JISIBHICT;

2. [lonoBHUTH AepxKaBHY CKapOHMIIIO;

3. [loHOBUTH NOpYILIEHHS MpaBa 0COOU, NEPIKABH, LIEPKBHU;

4. Biamko1yBaTH 30UTKH;

5. IlpuBaTHa BuHaAropoa (roJOBHHUIITBO, YpokK) [164, c. 77].

HasBHICTh HEBENUKOI KUIBKOCTI BCTAHOBJIEHUX BHJIIB 3JI0YMHIB B UE€PrOBHIA
pa3 MiATBEPUKYE AYMKY PO Te€, IO 3aKOHOJAaBYa CHUCTEMa TUIbKM MOYHHAJIa
dbopmyBaTucs Ta Oysa JaJIEKOIO Bij JOBEPIICHOCTI.

Takox 3aciiyroBye Ha yBary Tod (hakT, 110 OJHa 3 I[Ied 3aCTOCYBaHHS
KPUMIHAJILHOTO (3BICHO, TaK MOT'0 MOKHA Ha3WBAaTH YMOBHO) MOKapaHHs IMoJjsrana
y TIOMOBHEHHI JEep’KaBHOi cKapOHulI. binblie Toro, 3 pokamu Bara Takoi L
3pocTajia Ta TMEpPEeTBOPIOBAIOCS HA OAHY 3 TOJOBHUX. 3a JIOMOMOTOK IbOTO
IHCTPYMEHTY TOJOBa JEpXKaBU — BEJIUKUN KHA3b 30aradyBaB BJIACHY KHIIEHIO.
Kpim Toro, aesiki mokapaHHs IPUHUKYBAIH JTIOJCHKY T1AHICTb.

besnepeuyno, Takuil MiAXiJ € HEJONMYCTUMHUM B CyYaCHOMY CYCIUIbCTBI.
Haramaemo, mo B girouomy KK Ykpainu 3a3HaueHo, 110 MOKapaHHS Ma€ Ha METI
HE TUIbKH Kapy, a i BUIPABIEHHS 3aCyJKEHUX, a TAKOXK 3am00IraHHs BUMHEHHIO

HOBHUX 3JIOUYMHIB SK 3aCy[DKEHUMH, TaK 1 IHIIMMU ocobamu. binmbmie Toro,
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MOKApaHHS HE Mae Ha MeTl 3aBiaaTd (I3UYHUX CTpaXJaHb ab0 MPUHU3UTH
JTFOACHKY TiaHicTh [102].

HaBeneni monoxeHHs CBiM4aTh MpPO TOCTYMOBHM MUIAX  €BOJIOIIT
BITUM3HSIHOTO 3aKOHOJABCTBA.

[IpoanamizyBaBimu monoxeHHs «Pycbkoi mpaBauw» Ta JESIKUX 1HIITHX
HOpPMAaTUBHO-TIpaBoBUX akTiB KuiBchbkoi Pyci Hamu Oyiia BUsBIEHA BIACYTHICTH
HOpPM, III0 BCTAHOBIIOBAJKM O KPUMIHAJIbHY BIJANOBIIAIBHICT 3a 3JIOYMHH,
MOB’s13aH1 13 HEBHUKOHAHHAM pIlIEHb CYAy B IIJIOMY, Ta B KPHUMIHAJIbHOMY
IIPOBAJKEHHI — 30KpeMa.

[TosicuuTH el GakT MOKHA OCOOJHUBICTIO CYCHUIBHO-TIOJITUYHOTO YCTPOIO
TOTOYacHOi JEp>KaBH, B SIKiil 0coOMMBE MiclLie 3aliMaB BEJIMKUI KHS3b, KUl OyB
HAaWBUIIMM BUKOHABYMM OPraHOM JIEpKaBHOI BIagu. AJie OCKUIBKH CHCTEMA
yHpaBiiHHA OyJia i€ He pO3BUHYTA, BETUKHUI KHI3b KEPyBaB 3€MJIIMHU YEpe3 CBIA
nBip. ToOTO yrpaBHUTEN HOro BIACHUX 3€MeIb Oy OJHOYACHO 1 JIepKaBHUMU
cinyxOoBisiMu. Ha Toif wac Bke cCKjamacs CHCTeMa BHMKOHABYOi BIagMl 3
LHEHTPAJIbHUX OPTaHiB, SIKlI KEPYBAJIM 3€MJICIO Y LILJIOMY 1 MICIIEBUX, Kl KEpyBaJIH
OKpEMHMHM 3eMJISIMH y CKJIaJl KHs31BCTBa [95, €. 29].

Jlonamo, 1110 HaceJIeHHs 11€1 IepKaBu Oy0 pO3MOIUICHO Ha cTaHu. KoxHui
CTaH MaB CBO1 OOMEKeH1 ITpaBa Ta 000B’ SI3KH.

HaiinaBHimM cy70BUM opraHoM, 1o icHyBaB y 4yacu KuiBcwhkoi Pyci, OyB
cyn oOnuHu. BiH BMHOCHB BHpPOKM Ha OCHOBI 3BHYA€BOro mpasa. HaiiBuiium
MOKapaHHsIM OyJ0 BUTHAHHS 3 OONIMHM 1 TEpexiJi MailHa MpaBOMOPYIIHHKA
oOuuHi. [1o Mipi ykpiruieHHs i pO3BUTKY A€p>KaBHU BCe OLIbILIE CIIPaB NEPEXOAMIIO
70 KHA31BChbKOi ropucaukiii. CrpaBu NpOTH peirii, poJuHU, MOpajl PO3IJIsIaB
nepkoBHui cyn. CymoBi K BUPOKM MaJld YCHHUM Xapaktep 1 HaOyBajau YMHHOCTI
oapasy [95, c. 36-37].

BiacyTHicTh YITKOTO pO3MOALTY BiIaaW, IPaBOBAa HEPIBHICTh HACEICHHS,
3BHYAEBE MPABO, IO TUIPKKA TMOYMHAJIO TEpeXiJ BiJ YCHOTO J0 MHUCHMOBOTO,
HerailHe BUKOHaHHS (TPSIMO B 3aJli CYJOBOTO 3aCiJlaHHs) BHUPOKIB 3a TEBHUMU

KaTeTopisIMH CIpaB — BCE 1€ CTAJ0 MPUYMHOIO BIJICYTHOCTI 3aKpIIIEHOT
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KpPUMIHAJBHOI BIAMOBIIAJIBHOCTI 3a CYCHIJILHO HeOE3MeuHl JisTHHS, MOB’s3aHl 13
HEBUKOHAHHSM pIllIEHb Cyy Y KpUMiHaJIbHOMY IpoBa/pkeHHi. [ligkpeciaumo, o
MOBa #/ie caMe Tpo 3aKPIMJICHICTD 11i€1 BIAMOBIJATBHOCTI B HOPMATUBHO-TIPABOBUX
aKTax, a He 00’ €KTUBHE ICHYBaHHA. be3 cymHIBY, 3a mo1i0H1 JisTHHSA 0coba Morja
OyTH TIOKapaHOIO 3a BOJICIO KHI3sI ab00 HOro OTOYECHHS, OJHAK ITJICTaBH HOTO
3aCTOCYBaHHS OyJIM YCHI.

[Ticns po3nany KuiBcekoi Pyci (a B mogansimomy 1 [Nannibko-BoauHcbkoTro
KHS31BCTBA) 3HAYHA KUIBKICTh 3€Melb CY4acHOI YKpaiHH ONMUHWINCA B CKJIAJl
Bemnkoro kns3iBctBa JluTtoBchkoro. B.M. IBaHOB cCiylIHO Ha3WBae Mepiof
ykpaincbkoi ictopii 3 XIV cr. 1o XVI cr. «JIUTOBCHKO-PYCHKOIO AEPKaBOIO 1
npaBom». J[aBHbOpYyCbKa J€p>KaBHO-IIPABOBAa OpraHizauis Oarato B YoMy Oyia
ycnaakoBaHa BennkuMm kHs31BcTBOM JInToBChkHM, Pychkum Ta XKeMalTiiicbKuM —
AK€ B TEPEBa)KHIM OLIBIIOCTI CKJIAAanocs 3 YKpaiHIiB Ta OuiopyciB. BigOyscs
MOJANIBIINN PO3BUTOK YKPATHCHKOIO TpaBa, BUJIATHUMU TaM STKaMHU SIKOTO, a
TaKOX OLIOPYCHKOTO i JMTOBCHKOIO mpaBa, € JIMTOBCBHKI cTaryTu. BxitoueHHs
KOMIUJIEKCY YKpaiHChKMX 3eMenb 10 ckiaay Peui Ilocmonutoi, mpusseno 1o
MOMANBIIOT  1X KOJIOHI3AIlI TMOJBCHKO-TUTOBCHKUMH (deopaiaMu Ta BTpPaTH
3aJIUIIKIB aBTOHOMIT [73, C. 20].

Berworo icayBano tpu Crarytu Benukoro kHsiziBcTBa JIuTOoBChKOTO (1Al —
Crarytn), mo Oynu Bumani y 1529, 1566 ta 1588 poxkax.

JlocmiguBiy 3MICT BKa3aHUX HOpPMAaTUMBHO-TIpaBoBUX akTiB I'.I. Boroniok
HAroJIoIIye, MO XOoAHOMY 13 mux CTaTyTiB HE OyJ0 HOPMHU TMPO BCTAHOBJICHHS
BI/IMOBIJANILHOCTI 3a HEBUKOHAHHS pillleHHS cyay. Yepe3 1ie BueHa niifnuia
BHCHOBKY, IO BIiJICYTHICTh TaKOTO TIOJOXXKCHHS MOXXHA TIOSCHUTH THM, IO
pillICHHST CyAy BUKOHYBAJIHCS O€3MOCepeaHbO y Cy/i, a TOMY HE BHUHHKAJIO
HEOOX1THOCTI TiepeadayaTd KpUMIHAJIbHY BIAMOBIIANBHICTh 3a Taki AissHHS [12,
c. 5].

Haragaemo, BHKOHaHHS BHUPOKIB 3a JCIKHUMH KaTErOpIIMH CIpPaB

Oe3mocepelHb0 B Cyal mpakTukyBasiocsi 1 B KuiBcekiil Pyci, mo crano oxaHiero 3



31

MIJICTaB BiICYTHOCTI HOPM, SIKi O BCTAHOBIIIOBAJIM IOPUINYHY BiMOBIIAIBHICTh 32
JISTHHS, TIOB’S13aH1 13 HEBUKOHAHHSM DPIIICHb CYY.

3 Meroro miaTBepauTu abo cmpoctyBat ymoBuBiA [.I. Boronwok wmwu
MpoaHai3yBaTH 3TajlaHi 3akoHoAaBul akTu. Tak, y 1529 pomi y Bemukomy
kHs31BcTB1 JluToBchkomy (mami — BKJI) Oyno Bumano mepmmii CraTtyT (mami —
Cratyt 1529 poky), 110 MICTUB Y co01 TPUHAALSTH pO3ALUTiB. Po3ain moctuii maB
Ha3By «IIpo cyaaiB» Ta ckiamaBcs 3 27 apTukymiB 3a CIIylIbKUM CIHCKOM Ta 3 36
—3a JI3sIMHCBKUM.

Ileit po3aiy CBIAYMTH PO CEPHO3HUM IMIJIX1J 3aKOHOAABLS JI0 BHPIIMICHHS
npoOemMu CIpaBeJIMBOro0 cyJounHcTBa. HaBiTh nmpeaMOyiia 10 HbOrO Ma€e Ha3BY
«AOU cyaunu NpaBOM IMHCAaHUM; a SKOWM Cyand CyIuB IHaKiie, Mae OyTH
nokapanuit» [169, c. 241]. 3 Ha3Bu crae 3po3ymiaum, 1o BKJI moctymoso
BIJIXO/IWJIa BIJl 3BHYAE€BOrO IpaBa, YCHE MpPaBO 3aMIHIOBAJIOCS MNHUCHBMOBUM, a
PErIaMeHTOBAHICTh CYJIOBOTO TMPOBAPKCHHS CTaBaja OUIbII JIETAJbHOIO Ta
(dhopmMaIbHO BU3HAYEHOIO.

besnepeuno, Takuii nepexin BigOyBaBcs mnoctynoBo. Craryt 1529 poky
O00’€KTUBHO HE MIT OXONHTH BCl Ccpepu SKUTTEISUIBHOCTI, MOBHICTIO
perlaMeHTyBaTH  CyJOBHM MPOIEC Ta  YITKO BCTAHOBUTH  IOPUIUYHY
BIIMOBIAANBHICTG 3a TIEBHI MiSIHHS, B TOMY YHCII 1 Ti, 1m0 OyJad IIOB’s3aHi 13
HEBUKOHAHHSM CY/IOBHX PIIIEHb B OY/b-IKUX MPOBA/DKEHHAX (HaramiaeMo, o B Ti
yacu 1€ HE ICHYBaJO YITKOrOo MOJIIY MiSHb Ha 3JIOYMHU, aJAMIHICTPATHBHI
MPaBOMOPYIICHHS TOIIO, a CYJ0BI MPOBAHKEHHS OYJIM yHIBEPCATBHUMU TSI BCIX
CIpaB).

[linTBEpHKEHHSIM 1ILOTO YMOBUBOAY BHUCTymae apTukyid 25 posainy II, B
sKkoMy OyIio 3a7eKaapoBaHo: « TaKoK MOCTAHOBJISEMO: XO4Ya MU JIalld BCIM 3emili
MUCaHl TpaBa, 3a SAKUMHU CYIJl MarOTh CYIUTH, MPOTE BCl MpaBa MOBHICTIO HE
MOKYTh OyTH Bipa3y kK HaIlMCaHi, 1 1l MpaBa HE MOXYTh BKJIIOYATH A0 cede yci
apTuKyau. Tomy SKOU CyIAsSM MPUNIIUIOCS PO3IIISIIATH T€, IO B ITUX NpaBax He
OyJi0 3amucaHe, TO MOJAEMO 1€ Ha PO3Cy[A CYAJIB 3a IXHHOK COBICTIO, 1 BOHH

MYCSITh, MOKJIAJal0YUCh HAa bora, BUHECTH BHUPOK Yy BIAMOBITHOCTI J0 37aBHA
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BCTaHOBJICHOTO 3BHYar. [Ipore Ha HalOMMK4oMy X celiMi TOBHUHHI PO Il
BUITAJIKH JIOBECTH JIO HAIIOT0 a00 HAIMX TMaHIB paau Bigoma. | axmo mu abo Harri
TIaHW PaJIHI 3aTBEPIATH I1i BUIMAIKH, TO BOHU TAaKOX MalOTh OyTH BIIMCaHI J0 IHUX
npas [169, ¢.250].

3p0o3yMiJio, IO TaKa HEBU3HAYEHICTh MPU3BOAMIIA 10 Cy0 €KTUBI3MY 3 OOKY
CyIJIiB, OJHAK, B TOW >X€ dYac MIAKPECIEMO, 1o Iie Oyjga TUMYacoBa Mipa.
HepxaBa pobOuia mepir Kpoku J0 (opManbHOI BH3HAYEHOCTI IIpaBa, SKi
O3HaMEHYBaJIH MOYAaTOK Kypcy BIAXOAY BiJ JaBHbOPYCHKOTO MpaBa. be3 cymHiBy,
BiH OyB pEBOJIOUIMHUM JJii TOrO 4Yacy Ta, SK TPOJAEMOHCTPYBaB dac,
eBOoMOIiiHMM. TwM  made, TpOralMHM B  3aKOHOJABCTBI  IOCTYIIOBO
3aMOBHIOBAJIUCS, TIPO 1110 1 CBIAYUTH JIaHa HOpMA.

Takox BIAMITHUMO, 110, MO CYTi, po3aun moctuit «I[Ipo cynmiBy CratyTy
1529 p. mae psan cxoxux puc 3 po3aiiom XVIII «3nounnu npotu npaBocyas» KK
VYkpainu (10 sIKOTo 1 BKIIOYEHI 3JI0YMHH, TIOB’13aH1 13 HEBUKOHAHHSM PIIIEHDb CYY
y KpUMiHaJIbHOMY MTPOBAKEHHI1), € IOT0 ICTOPUYHHUM JIKEPEIIOM.

[IpeamOyna uporo pozaury Cratyty 1529 p. He TUIBKM BCTaHOBIIOBaja
IOPUIUYHY BIIMOBIJANTBHICTh 32 CyO’€KTUBHE CYJOYMHCTBO, ajie 1 mepeadadana
MEeBHUN MEXaHI3M amnessiii Ta mojayi CKapru Jyisl YY4aCHUKIB CYJOBOT'O MPOIIECY,
10 JTy’K€ BXKIIMBO, 3 ypaxyBaHHSIM TEpioly iICHyBaHHSI BKa3aHOTO JOKYMEHTA.

IlikaBuM, 3 TOYKH 30py HAIIOTO JOCIIKEHHS, € 3MicT aptukyna 11 «IIpo
CTPOKH BHUILJIATH TPOIICH», B IKOMY OYJI0 TIPOTOJIONICHO: « Takok MOCTAaHOBIISIEMO,
IO JUIsi KOXKHOTO TPOIIOBOTO IIJIATEXy, BCTAHOBJICHOTO CYAOM, Mae€ OyTu
MPU3HAYEHO CTPOK YOTHPH THXKHI, a K0 Oyae MPUCYIKEHO BEIUKY CyMy, TO
OUIBII TPUBAJIUI CTPOK; a SKIIO TpeOda 3arulaTUTU TUCSYY KOI, TO PO3KIACTH LIIO
CyMy Ha YaCTHHY, KO’KHOI YBEPTiI POKY IO CTO KOII JIOTH, MIOKH Ty CYMY B THCSIY
KOIl CIUIaTUTh. A AKOM y Il CTPOKM HE 3allJlaTUB, TO 32 HECIUIAYEHY CyMYy
MIPOBAIUTHCSI BBEJICHHS KPEIUTOPA Y BIJMOBIIHY YaCTKy MAETKy. A SIKOM Ma€eTOK
KOIITYBaB MEHIIE CyMH Oopry, TO OOp>XHUKA BIAJAalOTh Ha MUJICTh

kpeautopy» [169, c. 247].
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3MICT HaBeCHOT HOPMH CBITYUTH IPO T€, 110 B pa3li HEBUKOHAHHS 0COOOIO
pIIICHHS CYAy Y BUTJISAMI CIUTATH TPOIIOBOTO TUIATEKY MPOTITOM BCTAHOBJICHOTO
CTPOKY, i1 Kapajiu 3aCTaBOI0 MAaE€TKY (3 MOJAJIBLIO MOXJIMBOIO KOH(]ICKAIEIO)
abo HaJaBaly TMEBHHUX MpaB Kpeautopy. besnepeuyHo, nel apTukyn HE €, Tak
3BaHOI0 «YHCTOI0 HOPMOIOY», II0 BCTAHOBJIIOBAJIa KPUMIHAIBHY BiAMOBIAATBHICT
32 HEBUKOHAHHS pIIMIEHHA CyAy B KPUMIHAJbHOMY IIPOBA/KEHHI dYepe3 psf
dbaxTopiB (BIACYTHICTh MOy MpaBa Ha rajy3i, IeBHUU IpolecyalbHul dhopmar,
[0 BCTAHOBJIFOBAB TMOPSIOK CYOBOTO MPOBAPKEHHS TOINO), OJHAK BiH CBIIYUTH
PO 3apOPKEHHS TaKWUX TMOHSITH Ta YOCOOIIO€ B cO01 Mepiill CrpoOr 3aKOHOIABIIS
CTBOPUTHU TaKi HOPMHU.

Aptukyn 31 «SKmo KoMy Cyazil CTOPOHHI NPUCYASATh, MalOTh BIIIOpaTH,
B3SBIIM BIDKa» po3auty VI mepenbavaB, MO SIKII0O KOMY IIOCh CYIJ1 CTOPOHHI
INPUCYUIIN 1 TEPMIH CIUIATUTU BCTAHOBWJIM, & TOM y Tl TEPMIHU IJIATUTH HE XOTIB,
TOJAL T1 CYJIl MalOTh B3SITH BIXKA y JBOP1 HalIOMYy HaWHOIMKYOMY, 1 MPHU IBOMY
BIKI MAlOTh Y TOrO BIAIOpaTu 3a0oproBaHe 1 BIAAATH TOMY, KOMY HPUCYAMIIH, 1
TEpMiH BUHYBaTOMY BH3HAUWUTH 32 YMOBU BTpaTH IIpaBa Ha BUKYI BiIOpaHoOro. A
AKOM Te BiIOpaHe BUKYMHUTH Y BCTAHOBJICHUI TEPMIH HE 3aXOTiB, TOJl TOH, KOMY
Te BigiOpaHe BiliJIe, OTPUMY€E IMPABO 3aCTaBUTHU Te BIAIOpaHe, MPOAATH, KOMY
3axo4e abo co0i 3octaButh [169, €. 252].

3rajaHa HOpMa € CXOXOK Ha apTukyn 11, ame HOCUTh OuIbII
nporecyaibHuM xapakrep. B Oyab-skomy pasi 3a3Hauumo, 1o y BKJI 1o oci6, 1o
CBOEYACHO HE BHKOHYBAJIM PIIMIEHHS CYyAy Y BHIJISAlI crolaTd  mrpady
3aCTOCYBAJIMCS CaHKLII y BUIJISIAI HOBHX HITpadiB, KOH(ICKaIli Ma€eTKiB, MaiiHa
TOIIIO.

BigmoBinno no aprtukyna 36 «llicms cymy He Mae HiIXTO 0€3 Bmka
IPUMHUPEHHS YMHUTW» JAHOTO PO3AUTYy: «Takoxk MOCTAHOBISAEMO, IO MICIA CYAy
HAITIOTO TOCIMOIAPCHKOTO 1 TaHIB BOEBOJI, 1 CTAPOCT HAIIWX, 1 CYJI/IIB MPU3HAYCHHUX,
110 Oye KoMy MPUCYKEHE — MAETOK YK CyMa TPOIIIEH, O CYy 1 32 BUPOKOM, HE
Ma€ KOJHHM >KOJHOTO MPUMHUPEHHS YUHUTH, OKPIM Tepe]] ACbKUM, 1 orjiaTu 0e3

BIDKA, AKIIO TOM Oyne HaxaHuii, a00 Tepen BUKEM 3aKOHHHUM, B3SIBIIU BIIKA BiJ
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cyny abo THX CyAAiB, skl OyayTh HOMY MPaBOCYIs YUHUTU. A SKOM XTO 1HAKIIIE
BYMHHUB, TO MPUMHUPEHHS T€ 3aKOHHE HE BHU3HAEMO, a TOW XTO uepe3 3a00poHy
HaITy IMOCMIB T€ BYMHHUTH, IIOBUHEH Oy7Ie 3aIlJIaTUTH TUM CYIJISIM, K1 CyAHIN, TPH
pyOni rpomeit A TakoK, XTO MOMHMPHUBCS HE 3a MPUMHPEHHSAM, a 3a PIIICHHSIM
Cyly, MalTh CBOE€ OJEpPXKATH 1 NEUbKUM 3alJIaTUTH. A Ti, XTO TPH TaKOMY
NPUMHUPEHH] HE3aKOHHOMY OYyJM 1 MeYaTKu CBOI 0 MPUMHPIOBAIBHUX JIMCTIB
IPHKJIaAIH, IIOBUHHI OyIyTh IJIATHTH HaM, TOCIOAapIo, Tpu pyo.i rporei [169,
c. 252].

[lepmia moJIOBMHA apTUKYJIAa TaKOX MICTUTh OUIBII MpOIECyabHUM
XapakTep, OJHaK B APYTiid HOro 4acTHUHI 3HAXOAUMO TOJOKEHHS, [0 BCTAaHOBIIOE
IOPUIMYHY BIANOBIAAIBHICT 32 HEBUKOHAHHS pPIMIEHHS CYyAy — NPUMHPEHHS
BCcynepeu pimeHHs cyay. CaHkiiisl, 3HOBY K Takd, Ma€ MarepialbHUN XapakTep 1
noJjisirae y mrpadi.

Aptukyn 15 pozauty VI Craryty 1529 p. maB Ha3By «SIkOu XTO KOro
0e3MmiIcTaBHO 200 HE3BaKalOUM HA CYJIOBE PIIICHHS MPUTSAT 0 BiAMOBIIAIbHOCTI.
B Hpomy Oyio 3a3HaueHo, 10 SKOM XTO, HE MAalO4Yu HIAKUX TiJcTaB abo
HE3Ba)Kal0YM Ha CYJIOBE PIIICHHS MPOTPaB CIpaBy, a MOTIM 4epe3 CBOIO YIEPTICTh
3HOBY 13 LILOTO 3K NMPHUBOAY MpEA’SIBUB MO30B, TO MYCHTh 3aIUIATUTH TpU PyOIi
CyAi i Tpu pyOIti ToMy, KOTO IPUTATHYB 110 cyay [169, ¢.247].

He nuBnsauce Ha Te, o y BKJI icHyBaB nmeBHMI MeXaHi3M T01a4il anesinii,
B CTaTyTi MaB MicClle HaBeACHHWI apTukyi. Po3i0paBmImMCh 3 MOro 3MICTOM CTa€e
3pO3yMUIMM, III0 B HROMY MOBa Mje npo Oe3ijcraBHe HeOaKaHHS BUKOHYBATH
BUHHOIO 0CO0OI0 BHPOK CyIy. 3aMmiCTh TOro, Imo0 cnpoOyBaTh TOBOJUTH
HEIPaBUJILHICTD PIIICHHS 3aKOHHHUM IIJITXOM, BOHAa HaMarajacs TATHYTH 4ac Ta He
BUKOHYBAaTH BHPOK Cyy, 32 IO 1 Kapaacs.

[IpoBenennii ananiz Cratyty 1529 p. 103BOJsi€ MIMTH BUCHOBKY, 11O MU
yacTkoBoro 3rojHi 3 aymkorw [.I. borontok [12, c. 5]. be3 cymuiBy, y BKIJI, B
Cy4yacHOMY PO3yMiHHI, HE 1CHYBAJIO THIOBOi KPUMIHAJIBHOI BiJIMOBIIATBHOCTI 3a
3JIOYMHM, TOB’A3aHI 13 HEBUKOHAHHSAM pIIEHb CYAy Y KpPUMIHAJIBHOMY

MPOBAKEHHI (Yepe3 HU3KY MPUYWH), OAHAK, CJIJ BII3HAYUTH IO MEPII KPOKH B
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[IbOMY HalpsMy OyJiH 3aKjajieHi, ake B KpaiHi Oys10 3arpoBaPKeHO criennu(piuyHuii
BUJI IOPUANYHOI BIIMOBIJATBHOCTI 3a JESAK1 MISHHS, TOB’s3aHl 13 HEBUKOHAHHSIM
pIIICHb Cyy.

Takum yrHOM, SIKIO B 100y icHyBaHHs J[aBHROPYCBHKOI JIepKaBU BUHUKAIIN
JWIE MiACTaBH Ta YMOBHU 3alpOBa/KEHHS KPUMIHAIBHOI BIAMOBIJAIBHOCTI 3a
3JIOYMHU, TIOB’sI3aHI 13 HEBUKOHAHHSAM PIlIEHb CYAy VY KpHUMIHaAJIbHOMY
npoBakeHH1, To B yacu BKJI Oy 3po06iieHi mepiini KpoKd B IbOMY HaIpSIMKY, a
Cratyt 1529 p. cmpaBeanuBO MOKHa BBaXKaTH BIJIPABHOIO TOYKOIO B PO3BUTKY
[[bOTO MTUTAHHS.

Y 1566 poui 3akoHomasenr BKJI Bupimmp poompaioBaTd HasiBHE
3aKOHOJABCTBO, B pe3yJibTari yoro Oyno yxBajaeHo HoBuM Ctatyt (mam — CtaTyt
1566 p.). Lleit HOpMAaTUBHO-NIPABOBUN aKT MOJAUIABCS HA YOTUPHAIISATH PO3ILTIB.
Poznin IV «Ilpo cynniB Ta nmpo cyau» 0yso cTBOpeHO Ha ocHOBI po3auty VI «IIpo
cynniB» Craryry 1529 p., oJlHaK 3a CBOiM 3MICTOM BiH MaB CYTT€B1 BIJIMIHHOCTI Ta
MICTUB y co01 70 apTUKYIIB.

Aptukyn 15 «Xto 6 koro micis cyay abo €JHAHHS 1O CyAy I03BaB»
po3auty [V Ha3BaHOTO 3aKOHOAABYOTO aKTy MependadaB: «YcTaByemMo, XTo O 3
KM CYIMBCS 1 TpPOrpaBIIM SIKy COpaBy Yy cyaAl abo €QHaHHI, 1 MICAsA Cyay
3MIMCHUBIIMA €IHAHHS, [3HOB]| WOTO 10 CyAy MO3BaB 1 y Cyli Ty K CIOpaBy 3HOBY
MOPYIITYBaB 1 JOKa3W MPEJICTABIAB, TaKWW Oyje MOBUHEH 3aIljIaTUTH [1HIIIH]
CTOPOHI CIM Kill TpoLIeH, CyAAl JBI KONM TPoIIeH 1 MICYAKY KOIy IpoIIel, a TOU
HOTIEPE/THIH Cy1 1 €MHAHHS B CHITI 30cTaTucs Mae» [167, c. 302].

3ragana HopMa Oa3yeTbea Ha apTukyiai 15 posaury VI craryty 1529 poky.
Bigmiuaemo, 1110 B HOBi# pefakiiii 3aKOHY 3a 1ie JIsTHHS 0yJIO BCTAHOBJICHO O1IbIIe
mTpadiB, a cyMa CTITHEHHS Ha KOPUCTh MOTEPIIIIOTO CYyTTEBO 3pociia (3 TPHOX 10
CeMHU Kim). 3a JOMOMOTOI TAaKOIro IMOKapaHHsS Jep)kaBa Kapaja ocoOy, sika He
Oaxkasia MUPHUTHCS 3 TIOTIEPETHIM BUPOKOM Cy/1y Ta BUKOHYBATH HOTO.

Aptukyn 49 «IlIpo 3actaBu 1 3apyku Ha pid TpHUCYKEHY» posaury [V
nependavae: «Tex ycraByemo, XT0 6 y KOO CyJOM IO BiICYJIUB, TOOTO MA€TOK,

Jrofer abo 3emuti siKi, Oy/b-sIKi TPYHTH HEPYXOMi; TOJll Ma€ OyTH B T€ 3a MPABOM
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BBEJICHUI Yy BOJIO/IIHHS, 1 3apyKa 3 Bpsy Mae OyTH MOKJIaeHa, a0u TOH, XTO 4Yepe3
CyJl BTpaTUB, B T€ BXE€ HE BCTYNHUB 1 BOJOJIHHIO HE OOpPOHUB. A SKOHM BOJOIIHHS
HE JOMYCTHUB a00 BOJIOAIHHIO MEPENIKOKaB; TOAI Ty 3apyKy BPSIOM TOKJIAIACHY
Ma€ TUIATUTH MOJOBUHY HaMm, ['ocnojapio, a MOJIOBUHY CTOPOHI, 110 CKAPKHUTHCH,
IpOTE 3apyKa BETUKOIO HE Mae OyTH, TUTHKHU BIAMOBIIHO 10 BApTOCTI Ti€l peul, Ipo
Ky HAEThCS; a TOM, KOMY IO MIPHUCYIXKEHO, Te Ma€ aepkatu» [167, ¢.318].

L{st HOpMa, SIK 1 BUCBITJICHI BHUIIE, CBIIYUTD MPO 3aCTOCYBAHHS JI0 OCOOH, sKa
BIIMOBJISIIACSI BUKOHYBATH CY/I0BE PIlLICHHS OKapaHHs y BUTIISIAL IITpady.

Aptukyn 59 «Ilpo tepMmiHu BuIIaT rpomoBux»: «Tex ycraByemo, MO
KOXHI{ BUIUIATI TPOLIOBIM, MPUCYJKEHIA CYAOM, MarOTh OyTH TEpPMIHU BHILIAT
CyJIOM TIPU3HAYEHI: I’SITH 1 IECSITU KOMaM TpOIIed — YOTUPH TUXKHI, a I’ SITASCATH
KOIaM TpOIIe — IIICTh THXKHIB, a CTa KOIMaM TIpOIIeH — JBaHAATh THUXKHIB, a
TUCAYl KOIaM TEPMIH BCTAHOBUTH Ha KOXHY YBEPTh POKY IO CTO KIIl TPOIIEH,
JIOKU Ty TUCSYY KIITl TPOIIIEH 3ajIaTUTh; a SKOW B T1 TEPMIHHM HE 3aIlJIaTUB, TOJ1 Ha
Ty CyMy Ma€ OyTH Ha MA€TOK HOTO yB’SI3HCHHS JIaHO; a SIKIO OYIb-XTO JHCTOM
CBOIM 3aMKCcaB, B KU TEPMIH 3aIIaTUTh, TOJl TOW MOBUHEH 3T1JHO 3 JUCTOM B
TEpMiH, B JIUCTI 3alMCAaHUM, CIUIATUTH, a CYJ TaKOMy >KOJHUX TEPMIHIB
BCTAaHOBJIIOBATH He Mae» [167, ¢.321].

HaBenena crarts mae cnuibHi pucH 3 aptukyinoMm 11 pozginy VI Cratyry
1529 poxky, onHaK € O1IbII KOHKPETU30BAHOIO B YACTUHI TEPMIHIB CIUIaTH MTpady
Ta TTOKapaHHs 32 HEBUKOHAHHS CY/IOBOTO PIllICHHS.

Takum yunom, y CtatyTti 1566 poky Oys0 MpoIOBKEHO KypC Ha BIIXia Bij
YCHOTO Cy0’€KTUBHOTO 3BMYAEBOIO MPaBa, X04a OCOOJMBUX JIOCATHEHb B YaCTHHI
BCTAHOBJICHHS FOPUAMYHOI  BIJAMOBIAIBHOCTI 3a 3JI0YMH, TIOB’S3aHUM 13
HEBUKOHAHHSM PIIIEHb Cyay 3p00JieHO He OyIIo.

VY 1588 pomi Crarytr 1566 p. Oyno 3amiHeHO Ha HoBuM (mami — CtaTyT
1588 p.), gxuii, K 1 momepenHii, cKIagaBcs 3 YOTUPHAAUATH po3aitiB. Po3min IV
TakoX MaB Ha3By «IIpo cyau i mpo cymai» Ta moninsest Ha 105 apTukymiB.

Aptukyn 25 posauny IV «Xto 6 xoro micis cyay abo micisi €IHaHHS 10

Cyly To3BaB» OyB JEII0 KOHKPETU30BAHIMHMM, HDK apTUkyna 15 poszminy IV
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Craryty 1566 poky, oaHak, 3arajioM, IepeabayaB Ti K caMl IOKapaHHS 3a
aHayroriyHi mistHas [168, ¢. 135].

[HITT HOpMU, WMIO TakK, YW 1HAKIIE CTOCYBAJIMCS BCTAHOBJICHHS IOPUIUYHOI
BIIMOBIAIBHOCTI 3a JISTHHS, IOB’sI3aH1 13 HEBUKOHAHHSAM PIIICHb CyAy TaKOX HE
MICTHJIM CYTTEBHX 3MiH, a Oynu JHIle Jemio J0OIpaiboBaHi (HAIpHUKIAL,
apTUKysu 75 «XTo O MICs MPUCATH MPO TE€ K CYIUBCS, IO MEpel TUM Ha CYIl
nporpaB» [168, c. 176], 84 «IIpo poku cruiatu mrpadiB, CyAOM IPHU3HAYCHUX)
[168, c. 180] Tomro.

3acinyroBytoTb Ha yBary aptukyid 94 «lIpo CTArHEHHS CyMH TpoIIei,
CYJIOM MPUCYJIKEHOI, sIKOU XTO i, 3T1THO 3 PIIICHHSAM BPSIOBUM, HE 3aIjiaTUB, 1
TEX IMPO YBEACHHS y BOJOJIHHS MA€ETKOM MpUCyIKeHuM», 95 «IIpo toro, xTo 0
BPSITY SIKOTO /IO YBEICHHS Y BOJIO/IHHS HE JOIMYCTHUB MICIIA IIbOTO CYJy, a HE TICIIs
TpUOYHAIBCHKOTO», 96 «IIpo Takux, XT0 O MiJ Yac CyJOBOTO CIOPY MK JBOMa
ocobamu, BiH TPETiil, yBEJICHHIO Y BOJIOIIHHS BPSIOM nepenrkopkany Ta 97 «Ilpo
BUKOHAHHS YBEJCHHS Y BOJOJIHHS 1 CTATHEHHS 3 MA€TKY B 1HIIMX IMOBITaX, SKOU
HEPYXOMOCTI 1 IHILIOT MAETHOCTI MOTO y TOMY MOBITI, /1€ CTATHEHHS TPU3HAYEHE, HE
BucTaurmiio» po3ainy IV Cratyty 1588 p.

Jlani apTUKyIM BH3HAuYajdM TOPSIAOK YB’s3aHHA (NpHMycoBa Tepeaada
Ma€TKy HOBOMY BJIACHUKY), SIK 3a0€3MEUYCHHs] BUKOHAHHS BUPOKY IIOJI0 BUILIATH
MPUCYJIKEHOI CYyJIOM TPOIIOBOI CYMHU CTOPOHOIO, sIKa Mporpajia CIpaBy, a TaKOXK
HIOPS/IKY BBEJICHHSI CTOPOHH Y BOJIOIHHS Ma€TKOM, MPHUCYKEHUM Tt cyaom [168,
c. 424]. HeBukoHaHHs a00 MEpPEUIKO/HKAHHS BUKOHAHHIO CYAOBOTO PIIICHHS
Kapajuocs 3akoHoM. Hanmpuknan, koiau OOp:KHUK HE BUKOHYBAB PILIEHHS CYIy Y
BU3HAUEHUI TEPMiH, TO JUIsl B’ S3aHHS Pa3oM 3 KPeIUTOPOM MpUOYBaB BO3HUH 3
MOHATUMHU 1 MA€TOK TepeAaBaBcs N0 CIUIATH OOpry KpeauTOpOoBi. 3a oOImip
BUKOHAHHSI CYJIOBOTO PIIIEHHS 3 OOp)KHUKA CTIATYBaBCs MITpad y po3mipi 6opry, a
JUTST 3JIIACHEHHS TIPOIICYPH YB I3HEHHS CyI0M HAIPaBIISIIUCS JBa BO3HI 3 11’ SIThMa

nsxtayamu [168, c. 424].
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Ak 3a3Havanocst BUIIE, CaHKIIS y BUIUISAI mTpady 3a HEBUKOHAHHS abo
HECBOE€YACHE BUKOHAHHS PIMICHHS cyay OyJjia pO3MOBCIOKEHOIO 1 B TMOIMEPEIHIX
BugaHHsax Craryrty. Takwuii 3aci6 BIIuBy mupoko 3actocoByBaBcs y BKIL

Ili apTUKynIM TaKOXX 3aKpIIUIIOBAIM, IO OCOOM, SIKI YXUIISIOTHCS BIJ
BUKOHAHHS CYJIOBOTO PIIICHHS 1 HE JOMYCKAIOTh YB’S3aHHS, MAalOTh CIUIATUTU
MOABIMHY 3apyKy, a MPOo IXHIO MPOTHUJIII0 3aKOHY CJIiJ MoBioMIIATH ['ocrogapesi,
KWW Yy TAKOMY BUNAJKy MaB BIJJIaTH HakKa3 PO BUBOJIAHHA HEMOKipHOTO. Pemira
fioro MaiiHa, SIK HEpyXOMOTO, TaK 1 pyXOMoro, KoH(ICKOBYBaiacs Iep>kaBoio. 3
TEKCY apTHKYJy SICHO, 1[0 TaKa HEMOKIPHICTh 3aKOHY PO3TJISIAETHCS SIK 3JI0UYUH
npotu ['ocromaps 1 MOpsAKy yopaBiiHHSA. BopkHuKa, AKUU HE MiAKOPSABCS
CYJOBOMY PIillIEHHIO, MOTJIM TTOKapaTH HaBiTh cMepTio [168, c. 424]. 3ayBaxkumo,
1o iz «l'ocroapem» MaeTbest Ha yBa3l BEIUKUN KHS3b.

besnepeuno, 3a AisiHHS, OB’ A3aHI 13 HEBUKOHAHHSAM a00 MEPEIIKOKAHHIM
BUKOHAHHIO PIIIEHHS cyay (0COOJIMBO y KpUMIHAJIILHOMY MPOBA/>KEHHI) MMOBUHHI
OyTu mependayveHi pI3HOMAHITHI BUJIM MOKapaHb (3aJIEKHO BiJ MOTO CyCHIIBHOT
HeOe3MNeKu), a He TUIbKM mTpad, OJIHAK BBa)KAEMO, 1110 BUBOJIAHHS (BUTHAHHS 13
1Mo30aBJIEHHSM TIpaB) Ta CMEPTHA Kapa — HaJIMIPHO >KOPCTOKI Ta HEAOMYCTHUMI
CaHKIIIi 32 OKPECIICHI MOPYILIEHHS 3aKOHY.

B apruxyni 100 «IIpo BimiOpanHs maetky abo JrOJeH, TPYHTIB TMICHsS
YBEJCHHSI BPSAIOM Yy BOJOMAIHHS» po3auty IV Oyno 3a3HadeHo: «A 1ie Tex 1 Te
3abe3reuyemMo, 10 SKOM XTO, YBEJACHUN Y BOJIOJIIHHS MAETKOM, JIIOJABMU 1 SIKUM-
HEOYIb TPYHTOM, OyJb BO3HUM, BiJ] BPSAy IMOCIAaHUM, a00 CaMHUM BPSIZIOM, a Bxke O
T€, CTOPOHI, 1110 MO3UBA€ B yTpuMaHHs odiiiiine [paHie 0yJio] nepegaHe, a moTiM
Ou BiH cam, a00 Yepe3 ypsaHUKa, CIyT 00sp, MiAAaHUuX CBOIX 1 Yepe3 KOro-HeOyIb
IHIIIOTO T€, Y BOJIOJIHHS YUM CTOPOHY, IO CKAPKUTHCS OYJI0 BBEACHO, KTBAJITOBHO
1 O6e3mpaBHO BIIIOpaB, TOAl CTOPOHI, Y TOMY CKPHUBIDKEHi, Xo4a O yBEIEHHS y
BOJIOJIIHHA OyJi0 3po0JieHe BPSAOM 3E€MCHKHM, ajie 3axode g TPYIKIIIOTro
PaBOCYAs 10 TPOAY [FPOACHKOTO Cyay| MpOo T€ TAKOTO MPOTUBHOIO MO3BAaTH a00
TEX 3axoue JI0 CyAy 3€MChKOIro MO3BaTH, TO BCE T€ BIIBHO il OyJe YMHUTU. A Y

crpaBi Takii, 1e O yBeJACHHS Yy BOJOIIHHS OyJIO 3MiHCHEHO IPOAOM [rpOACHKHM
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CyZOM], TO 3a Te 10 TPOAy [IPOJACHKOTO Cydy| Mae mo3BaTH. A 3a Oyab-KUM
TaKUM BHKJIMKOM, SIK JIO 3€MCTBa [36MCBKOTO CyAy], Tak 1 A0 rpoay [rpojacbkoro
cyny] mae Oytu [BcTaHOBICHHI| pok 3aBuThi. | Tam, Ha Bpsai [y cyxi], skmio
CTOpPOHA, 10 CKap>KUThCSI, OBE/I€ 3aKOHHICTh CBOTO BBEJCHHS Y BOJOJIIHHS, B SKE
gepe3 BO3HOT0 a00 yepe3 caM BpsiJ YBiHIILIa, 1 [oBene] HaCHIbHUIIbKE BiiOpaHHS
CTOPOHOIO NMPOTHUBHOK TOrO0 MaifHa, y BOJOJIHHA SKUM ii OyJIO BBEIEHO, TOJI
TaKUil CYMpPOTUBHUK III€ MOJBIMHO BCIO BEJIMKY CYMY 1 3aKJIaJH, 32 SIKI CKap>KHUK
OyB yBeICHHI Yy BOJOJIHHS, Tiil T€ CTOPOHI CBOIiH, IIO CKAPXKHUTHCS, 1 10 TOTO
KIBAJITY JABAJALATH Kill TpolIed oMy X 3aIulaTUTU Oyze MOBUHEH. | 3a TUM BCIM,
YBEJICHHS y BOJIOAIHHSA 1 CTATHEHHS 3 MAETKy TaKOTO CYMPOTHBHOTO, 3apa3oM,
nicist cyny 0e3 BCTaHOBJIEHHS OJIHUX CTPOKIB BUMHEHO OYyTH Mae€, 3riAHO 3 THUM
HOpSAAKOM 1 Haykoro 1nporo CraryTy 0Opo YBEAECHHS Yy BOJIOJIHHS, BUIIE
ormcanummn» [168, ¢. 192-193].

[ToniOHe misiHHS, MOB’s3aHE 3 HE3aKOHHUM BIAIOpaHHAM MPUCYKEHOTO
MaliHa HECJIO BUCOKUMU CTYIIHb CYCIHIJIbHOI HEOE3MEKH Ta MOBHUHHO OYJIO dKOPCTKO
kapatucsa. CaHkuis X i€l cTarTi nependadana jume mrpad. Ha Hamy nymky,
JaHe TIoKapaHHs OyJIo 3aHaATO M’ SIKUM. MOKIUBO, OIIIBLHO OyJi0 O BCTAaHOBUTHU
xoua 0 aJIbTepHATUBHI BUJIU MTOKAPaHb.

Otpumani pe3ynbratd B mporieci mociimkenns 3Mmicty Craryty 1588 p.
CBiYaTh MpO CYTTEBE OHOBJEHHS 1 JIOOMPAIIOBAHHSA ILOIO HOPMATHUBHO-
IPaBOBOr0 akTy, B TOMY YHCJIl 1 B YaCTUHI BCTAHOBJICHHS BIAMOBIJAIBHOCTI 3a
JUSIHHS, TIOB’S13aHE 13 HEBUKOHAHHIM CYJIOBOTO PIllICHHS.

Otxe, B Cratyrax BKJI uepe3 HHU3KY 00’€KTHMBHUX NPHYMH HE 1CHYBAJIO
MOBHOIIHHOT ~KPUMIHAJIBHOI  BIJMOBIJAIBLHOCTI 3a 3J0YMHM, TIOB’S3aHl 13
HEBUKOHAHHSAM pILIEHb CYAY y KpUMIHAJIbHOMY MPOBAKEHHI, OJHAK, B ILIHX
HOPMATHBHO-TIPABOBUX aKTaxX BIIOYBalOTbCS TeplIl CHpoOUM BCTAHOBJICHHS
IOPHUJIMYHOI BIAMOBIAATBHOCTI 32 CXOXKI1 JISTHHS.

Ho momibnoi aymkm mnpuikinuia i A.A. Teprtuuyna, BKazaBImH, IO
BCTAHOBJICHHS B 3a3HaueHuXx CTaTyTax OPUAWYHOI BIAMOBIIAJBHOCTI 32

HEBUIUIATY MTpadiB Ta ACSIKI 1HII HOPMH 1€ HE CBIAYATh MPO BCTAHOBJICHHS
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KpPUMIHAJIBHOI  BIJMOBIJAJBHOCTI 3a HEBUKOHAHHSA CYJIOBOIO pIIIEHHS B
JIutoBchknx CTaryTax — OKPECIICHI HOPMH HOCATH Ka3yiCTUYHHM XapakTep Ta
CTOCYIOTBCSI B OCHOBHOMY CYJIOBUX PIIlI€Hb, TTOB’SI3aHMUX 3 TPOITOBUMH BUILJIATAMH,
HATOMICTh HOpPMATHBHE TIOJIOKCHHS, SKE€ O 3aKpiIIIOBaIO0 KpUMIHAJIbHY
BIJIMOBIIAJIbHICTh 32 HEBUKOHAHHS OYyIb-SIKOTO CYJOBOTO pillieHHs, B JINTOBCHKHX
Crarytax BIJICYTHE, Taki HOpPMH MOXHa pO3MVIAATH JIMIIE SK Tpoodpa3
YCTAaHOBJICHHSI KPUMIHAQJIBHOI BIJNOBIJAJIBHOCTI 32 HEBUKOHAHHSA CYJIOBOTO
pitrenns [176, ¢. 199]. Sk Haciigok, BueHa HE PO3TIIAAAE IIi 3aKOHOAABYI aKTH B
AKOCTI TaKWX, 1[0 BCTAHOBJIIOBAIM KPUMIHAJIbHY BIIMOBIIAIBHICTh 32
HEBUKOHAHHS pilieHb cyay [176, c. 201].

Ha namy nymKy, He IUBISYMCH Ha CHEUU(]IUYHICTh HUX 3aKOHIB (3yMOBJIEHY
nepiojioM iX ICHyBaHHS), Takuil «mpooOpas» BapTo pO3MNISIATU caMme SK
MMOYAaTKOBUIT MOMEHT, BiIIPaBHY TOYKY B MHUTaHHI BCTAHOBJIEHHS KPHUMiHAIBHOI
BI/IMOBIAANIBHOCTI 32 3JI0YMHH, SIKI MU JIOCTIIKYEMO B CBOiM pPOoOOTI, ajke 11e Oyau
nepi copoOu Ha 3aKOHOJAABYOMY PIBHI BCTAHOBUTH IOPUIUYHY B1ANOBIAAIBHICT
3a CyCHJIbHO HEOE3MeUHl JISHHS, 0B’ A3aH1 13 HEBUKOHAHHSAM CYJIOBUX PILLICHb.

Hactymaum  etamom B mpolieci  BCTAHOBJICHHS  KPUMIHAJIBHOI
BIIMOBIJAIBHOCTI 32 3JIOYMHHU, TIOB’s3aHI 13 HEBUKOHAHHS pIIMIEHb CYIy Y
KpUMIHAJILHOMY TPOBAPKeHHI cripaBeiinBo BBaxkaTu XIX — mouatoxk XX ct. B
el mepioJ 3HAYHA YacTWHA 3eMeNb Cy4acHOl YKpaiHM BXOAWJIA JO CKJIaay
Pociiicbkoi imnepii Ta ABcTpo-YropumHu. CaMme 3 HOpMaTUBHO-IIPABOBUM aKTaMU
IIUX JIBOX JIEp>KaB MOB’sI3aHUI 3a3HAYCHMI BUIIIEC €TaIl.

Jlonamo, 1110 B O3HAYEHUU MEPioj Yacy MpaBO BXKE MOYAI0 MOAUISITUCA Ha
neBHi rainy3i. KpiM TOro, B KpUMIHAJILHOMY TIpaBl PO3PI3HSUIM 3JIOYMHH Ta
MPOCTYIKH.

Po3nounemMo 3 pociiicbKoro «YJI0KeHHS MpO MOKApaHHS KPUMIHAIBHI Ta
BumnpaBHi» 1845 poky (mam — Ynoxenns 1845 poky). Ha3zpanwmii 3aKoHOmaBuni
aKT CKJIaziaBcs 3 po3autiB (Bchoro ix Oyno Xll), a Ti, B cCBOIO uepry, moaisuIkcs Ha

raBu Ta crtarti. OcoOauBY yBary B KOHTEKCTI HAIIOTO JOCHIKEHHS MPUBEpPTAE
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po3ain yerBepTuid «IIpo 3104MHU 1 TPOCTYNKU MPOTH MOPSAJKY YHPABIIHHSY, 11O
cknagascs 3 VI rnas:

1) «Ipo omip poO3MOPAMKEHHSIM YpsiAy Ta HEMOKOPY BCTaHOBIEHIN 1M
BJIAJII»;

2) «IIpo oOpa3y Ta SBHY HEMOBAary J0 MiCIlb Ta YAHOBHHKIB, 1110 BUKOHYIOTh
II0CaJIoB1 O00B’SI3KNY;

3) «IIpo camoBiIbHE MPHUBJIACHEHHS BJIAJM 1 TIPO CKIQJaHHS MiAPOOIECHUX
yKa3iB, IPUMHCIB UM 1HIINX BUXIIHUX B YPSy TOKYMEHTIBY;

4) «[Ipo BUKpajeHHS MOKYMEHTIB Y peYel 3 MNPUCYTHIX MICIb, 3pPUB
MeYaTOK Ta 3HMINCHHS MOCTABJICHUX UM MPHUKIAICHUX 32 PO3MOPSHKCHHIM YPSIIy
3HAKIBY;

5) «IIpo 3mam B’s3HUIIb, YBEJICHHS Ta BTEUYy OCIO, IO 3HAXOIATHCS IIiJ
BapTOIO UM HATIISIOMY;

6) «IIpo TaemHi ciiky Ta 3a00pOHEH1 310paHHs»;

7) «IIpo Heg03BOIEHE 3AIHUIIICHHS BITYU3HIY.

Bceworo x ganuit po3ain mictus 275 cratedt (3 283 o 557).

Ct. 291 VYnoxenns 1845 p. nependauana:

«3a omip BHUKOHAHHIO CYAOBMX BHU3HAYE€Hb UM IHIIUX [OCTAaHOB 1
pPO3MOPSKEHb BJIAJM, IO BCTAHOBJICHI ypAJIOM, a TaKOX 1 3aKOHHHUM MisiM
YUHOBHHKIB, SKI BHKOHYIOTH CBOi OOOB’SI3KM, KOJIM BiH OyJe 3MiMCHEHUH HE
OaratbMa, a JIMIe JIBOMa Y¥ TphboMa 0co0aMu, a00 HaBITh 1 OJIHIEIO, ajie 31 30pOo€to
1 3 BUMHEHHSM 3 11 O0KY SIKOT0-HEOYIb HACUIIHCTBA, BUHHUI YW BUHHI M1JIaI0ThCS,
JTUBJITIYNCH HA 00CTaBHHM, IO TIOM SKIITYIOTh YA OOTSDKYIOTH 1X BHHY, HACTYITHOMY
MTOKapaHHIO:

1) mo30aBieHHs BCiX MpaB CTaHy Ta 3acjaHHS Ha KATOPXKHY IMpaIo Ha
3aBOJM CTPOKOM BiJl YOTUPHOX JIO IIIECTU POKIB, a B pasi, AKIIO0 BOHU 3aKOJaBUO HE
3BUIBHEHI BiJ TIOKapaHb TIJIECHUX — 1 TOKapaHHIO OaroramMu 4Yepe3 KarTiB,
BU3HAYCHOMY CT. 21 1bOoro YIIOKEHHS JJIT CbOMOTO CTYMEHS TMOKapaHHs IOTO

POy 3 HAKJIAJICHHAM KJIeWMa;
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2) abo mo30aByIeHHs BCIX MpaB CTaHy Ta 3aciaHHs 10 Cubipy Ha MOCEICHHS,
a B pasl, SKIIO BOHM 3aKOJAaBUO HE 3BUIbHEHI BIiJ MOKapaHb TIIECHUX — 1
MOKapaHHIO 0aToraMu Yepe3 KaTiB B Mipi, BU3HAUEHINA B CT. 22 1BOTO YIJIOKEHHS
JUTSL IPYTOTO CTYTIEHS MOKapaHHS LIbOTO POJY;

3) abo TiIBKM MO30aBJICHHS BCIX OCOOJIMBHX, OCOOHMCTO 1 3a CTaHOM
MPUCBOEHMUX iM IpaB 1 MEpeBar Ta 3aciaHHs Ha MPOXXKUBaHHSA A0 [pKyTChKOI 4M
€HiceiicbKol TYOepHii, 13 yB’SI3HEHHSIM Ha CTPOK BiJ JIBOX JO TPhOX POKIB 13
3a00pOHOI0 BHUI3MY A0 1HINOI CHOIpCHKOi TYOEpHIi MPOTATOM BHU3HAYEHOTO CYJAOM
qacy BiJl BOCBMH JI0 JECSITU POKiIB a00, B pasi, SKIIO BOHU 3aKOJaBYO HE 3BUIbHEHI
BIJl MTOKapaHb TUIECHUX — MOKapaHHs pi3KaMH B Mipi, BU3HAYEHIA CT. 35 1bOro
VY0oKeHHs U1 APYroTo CTYMNEeHs MOKapaHb I[LOTO POy 1 Mepeaada 0 BHIPABHOI
apeIlITaHTChbKOI POTH IMBUIHLHOTO BIJIOMCTBA Ha CTPOK BiJl IIECTU IO BOCHMH
poki» [187, ¢.114-115].

Ha3Bana HOpma JeMOHCTpY€E HasIBHICTh B YJIOKeHH1 1845 p. HEIOMyCTUMUX
NOKapaHb, 3aCTOCYBaHHS 1O CYyO’€KTIB 3JI0YMHY TOPTYp Ta KaTyBaHHA. B uei
nepiof yacy JroauHa B Pocilicbkiit iMmepii (0COOIMBO 3ajiexHa) po3riisanacs sk
JUIIE 1CTOTa, a HE OCOOMCTICTh. binblile Toro, peanbHi MpaBa Majidl BUKIIOYHO
MPEJCTAaBHUKU 3HATI.

BiamoBimno mo cr. 300 rnmaBuM mepuioi JAaHOTO PO3IITYy, XTO 1 B pasi
3arno1isTHOT oMy OyIb-SKOi HeCTIPaBeTMBOCTI, 00 K 1 HEBUKOHAHHS 1 3aKOHHHUX
HOro BHUMOTI, 3aMICTh TOro, MO0 MPOCUTH MpO Te, o0 HOMYy 3aJ0BOJILHUIIN
HEOOX1THUN BCTAHOBJICHUN Ha TE€ TMOPSIOK, BUMHUTH ISl IIbOTO CAMOBUIBHO SIKi-
HeOy/1b, TOEHYIOUYM 3 HACWJIHLCTBOM, MipH (3aX0/M), TOU 3a TaKe CaMOyIpPaBCTBO
M1TA€ETHC:

1) abo yB’SI3HEHHIO y TIOPMIi Ha CTPOK BiJl IIIECTH MICSIIIB IO OJTHOTO POKY;

2) a0 apemTy Ha CTPOK BiJl TPHOX THXKHIB 10 TPHOX MICSIIIB;

3) ab0 TpoIIOBOMY CTSTHEHHIO BIJ I’SITU JI0 I’ SITAECATH PYOJIiB;

4) abo X TUIBKA CYBOpiM JOraHi B MPHUCYTHOCTI CyHIy, OUBJISYHUCH Ha

00CTaBHHH, IO OOTSHKYIOTh YU IOM’SIKIIYIOTH 1oro BuHy [187, ¢. 118-119].
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Takum yuHOM, IisSIHHS, MOB’SI3aHE 13 HENOMYILEHHSIM BUKOHAHHS PIlICHb
Cyly Y KPHUMIHQJIBPHOMY TPOBA/DKEHHI (SKIIO CyO0’€KT 3JI0YMHY BBa)XKaB MOTO
HECITPaBEeUIMBUM ), 13 3aCTOCYBaHHSIM HACHUJIILCTBA, MOTJIO OyTH KBaTi(ikoBaHE 3a
ct. 300. IlokapanHs Oynu J0BOJII PI3HOMaHITHUMHU (BiJ CYBOpOi JOTaHU [0
1m030aBJIEHHsI BOJII HA CTPOK HE OUIbIIE OAHOTO POKY), BTIM JOBOJI M’ SIKHUMH,
BpPaxOBYIOUM 3aCTOCYBaHHS HacWIbCTBAa. MOXIIHMBO, 1€ MOXHA MOSCHUTH
0COOJIMBOIO OOCTABUHOIO — HECIIPABEJIMBUM PIILICHHAM CY/LY.

[TepexonaHi, 1m0, BCE K TaKH, Taka OOCTABUHA € HE 30BCIM JOPEYHOIO, aJKe
ocoba, Marouu NpaBO Ha aressliio, MOPYIIye JiI04e 3aKOHOJABCTBO (Ta Ie i 13
3aCTOCYBaHHSAM HACHWJIbCTBA), ITHOPYIOUM NpPH LBbOMY SIK CYCHUIbHUN, TaK 1
3aKOHOJABYMN MOPSAOK Ta 3aiiMalouM HITUNICTUYHY MO3UII0. 3 OTJAay Ha Iie
MaKCUMaJIbHE TOKapaHHS BUIJISAJAN0 3aHAATO M’SIKAM, IO JOCHUTh JUBHO, 3
OTJISIAY, HAITPUKJIAA, Ha TTOTIEPETHIO HOPMY.

Bignosiguo 10 4. 2 cr. 300 Ynoxenus 1845 p., K0 B XOJ1 3J0YHHY,
nepenbayeHoro 4. 1 maHoi cTaTTi, BAHHUN HaHece KOMY-HeOyAb mo0oi, paHwu,
KaJIIITBa, a00 X 3aCTOCYE KaTyBaHHS YW MYUYCHHs, a00 1 CIPUYUHUTH CMEPTh, TO
MOKapaHHsl MOMY BH3HAYAEThCS: 3a MpaBUJIaMHU, OMUCAHUMU B CT. 156 B yacTuHI
CYKymHOCTI 3;10uunHiB [187, ¢.119].

BuxoauTs, 3anofisiHHs TUIECHUX YIIKOJKEHb PI3HOTO CTYIEHs ab0 cMepTi
MiJ] Yac BYMHEHHS OKPECIEHOTO 3JI0YMHY BHU3HABAIOCS  OOTSIKYIOUUMU
oOcTaBMHaMHM. 3a HHX, LIJIKOM JIOTIYHO, TMepeadadansocss OUIbII KOPCTKE
nokapanHs. BigmoBigHo 1m0 cr. 156 VYnoxkenns 1845 p., B pa3i BUMHEHHS
CYKYITHOCTI 3JIOYHHIB, CYJ MPUCYKYBaB J0 HAUTSKIOTO cepel mepeadadyeHnx 3a
Il 3JIOYMHU BHy TIOKapaHHs Ta B HaWBuIii mipi [187, ¢.52]. 3a moxiOHI misHHS,
HAIPUKJIa], 0co0y MOTJIHU 3aCyJAUTH JI0 M SITHAAISTH POKIB KATOPKHUX POOIT, K1
MaiKe 3aBXKIH TPU3BOIUIIH JI0 CMEPTI.

bnv3pkuM 10 3704YMHIB, TOB’SI3aHUX 13 HEBUKOHAHHS PIllIEHb CyAy Y
KpUMIHAJILBHOMY MPOBAJXKEHH1 OYJ10 JMisTHHS, iepeadoadene ct. 336 rnasu V:

«SIKImo yB’SI3HEHI CaMOCTIMHO, 31 CIUIBHOI 3r0JM 1 CIUIBHUMU CHJIAMH,

3JlaMaBIlId y MICIIl CBOTO YB’SI3HEHHS JBEpi, BikHA, a00 X mI0-HEOyab 1HIIE, Ta
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3aCTOCYBABIIM J0 BapTH, 10 YUHUTH OIip, HACUILCTBO, BUMHSITH BTEUY, TO 3a 1€
BOHHM 3aCy/KYIOThCS: /O M030aBJCHHS BCIX MpaB CTaHy 1 [0 3aclaHHS Ha
KaTOP>KHY poOOTy B pyJAHUKAX HA CTPOK BiJ| IBAHAISATH JIO 1T ITHAIISTH POKIB, a
Bpa3l SKIIO BOHHU 3TiJHO 3aKOHY HE 3BUIBHEHI BiJI MOKapaHb TUIECHHX, 1 JI0
nokapaHHs O0aToraMu 4yepe3 KaTiB y Mipi, BU3Ha4YeHi# cT. 21 1nporo YioXeHHs A7
TPETHOI'0 CTYIICHS IOKapaHb I[bOTO POy, 3 HAaHeCEeHHAM Kieiima [187, ¢. 140-141].

Otxe, maHa cCTaTTS BCTAHOBIIIOBaJla KPUMIHAJIBHY BIANOBIIAIBHICTh 3a
BTEUY 13 B’SI3HUII YU IHIIOTO MICIS YB S3HEHHsI, MOB’SI3aHY 13 3aCTOCYBaHHSIM
HACWJIbCTBA 10 BapToBuX. HaszBaHwuii 3704MH Xxouya 1 O€3MOCEpPEIHBO MOPYIIYE
BCTAHOBJICHWH 3aKOHOJIaBCTBOM TIPaBOBUU pPEXUM BiJOYBaHHA BH3HAUEHOTO
MOKAapaHHS, OJHAK, BPaxOBYHOYM CHEHU(IYHICTE Ta HEAOONPaIlbOBAHICTh
3aKOHO/IAaBCTBA TOTO Yacy, HAasBHICTh O€3MOCEPEAHbOr0 3B’SI3KY 3 JISHHAM,
NOB’SI3aHUM 13 HEBUKOHAHHSIM PILIEHHS Cyly Y KPHUMIHAJIBHOMY MpPOBAKEHHI,
JYMA€ThCs TOUIIBHO PO3IJISTHYTH WOTO B PO3pi3l HAIOTO AOCTIIKEeHHs. binbiie
TOTO, YITKE PO3MEXYBaHHS LMX BHUJIB 3JI0YMHIB B YioxeHHI 1845 p. He
TIPOBOIUIIOCH.

3ayBaXUMO, 110 HE JUBJISIYUCh HA BHUCOKHMH CTYIIHb CYCHIJIBHOL
HEOE3MEeYHOCTI TaKOTrO 3J04YMHY, MeperdadyeH] mokapaHHs OyJid HEIOMyCTUMHUMU,
aJKe TIOETHYBAIIUCS 13 3ACTOCYBaHHAM (DI3UYHHUX Ta ICUXIYHUX CTPAKIaHb.

B pa3i x, skmo cyO’ekT 3mouuHy, nependadenoro 4. 1 cr. 336 s
JIOCSITHEHHS CBOET 3JIOYMHHOI 11111 BOMB KOIOCh a00 BUMHHUB «II1IIAJILCTBOY, TO 34
e WOro CyAriIn 3a 4. 2, aKa nepeadayana mokapaHHs y BUTIISIL T030aBIEHHS BCiX
MpaB CTaHy 3 NOJAIBIIMM 3aclaHHSIM Ha KaTOPXKHI poOOTH B pyAHUKaX Oe3
CTPOKY, 1, B pa3i, SIKIIIO BOHU HE 3BUIbHEHI BIiJ MMOKApaHb TUIECHUX, MiJ1aBaIUCs
noKapaHHI0O Oaroramu d4epe3 KariB B Mipi, BU3HA4eHI B cT. 21 mmg mepiioro
CTyIICHS TIOKapaHb I[LOT0 POy, 3 HaHeCEeHHAM Kieiima [187, ¢. 141].

Taka «0e3cTpOKOBICTE» MOKApaHHS CBITYMIIA TIPO Horo AoBivHICTE. Ocoba
TSDKKO TIPAIfioBaia B HEMPHUAATHUX IS )KUTTS YMOBAxX JI0 CMEPTi, 3a3HAIOYU TPHU
bOMY PI3HOTO poJly 3HyWaHb. I[li «miamanbCTBOM» K€ MaBCs Ha yBasi CIOCIO

BYMHCHH: 3JIOYMHY — HIJIIXOM ni,unany.
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Mu MOBHICTIO MIATPUMYEMO 17110, IO 3@ TSHKKI 3JI0YMHU CYO’€KT 3JI0YMHY
Ma€ HECTH CITPaBEJIMBO CYBOpPE TOKapaHHs, OJHAK, HE JUBJISTYHCH HA II€, CAHKITISA
4. 2 ¢T. 336 BUTTSAE HE POCTO KOPCTOKOIO, @ HABITH BApPBAPCHKOIO.

VY pasi K, SKIO BTIKadl HE 3aCTOCYBalIM JO BapTH HACHIbCTBA, TO BOHHU
MiJ/1aBaiucsl TMOKApaHHIO BiAMOBIAHO 10 4. 3 cT. 336 VYnoxenns 1845 p. -
1mo30aBJICHHsI BCIX IIpaB CTaHy 1 3acllaHHS Ha TOCEJICHHS Yy BUIJAJICHI MiCIs
Cubipy, 1, B pa3i, KO BOHU HE 3BUIbHEHI BiJl TIOKapaHb TIJICCHUX, TO MiaBaaucs
1I€ 1 MOKapaHHIO 0aToraMu 4epes KaTiB B Mipi, BU3SHAUCHIN y CT. 22 YIOKeHHs 1Jis
HEPIIOro CTYIEHs MmoKapaHb 1boro poay [187, c. 141].

besnepedno, MOPIBHAHO 3 TEPIIMMH JBOMA 4YacCTHHAMHU IIi€l HOPMH
NoKapaHHs 3a 4. 3 cT. 336 BUIIIAAaI0 Habarato M’SKIIIUM, OAHAK, B OyJb-IKOMY
pasi BOHO € HEIOMyCTUMHUM y PO3BUHYTOMY COIIyMI.

Y. 1 cr. 338 npexnapyBana: «SIKio apemtanTd, MiJl 4ac MEPECUIIKH iX 3
OJIHOTO MICIISl B 1HIIIE, CAMOCTIITHO, 32 JOIOMOTOI0 HACHUJILCTBA, 3BUILHATH ce0e 3-
17 BapTH, TO 3a 1I€ BOHU KaparoThCs:

Mo30aBJICHHSAM BCiX IpaB CTaHy Ta 3aclIaHHSIM Ha KaTOPXHY poOOTy [0
PYJIHUKIB Ha dYac BIJ ABaHAJALSATH JO IT'STHAAMATH POKIB, 1 B pasi, SKIIO
BIJIMOBIHO /10 3aKOHY BOHU HE 3BUIBHEHI Bij TTOKapaHb TUIECHUX, /10 MTOKApaHHS
Oaroramu 4epe3 KaTiB y Mipi, BU3Ha4YeHiN CT. 21 1boro YIOXeHHS NJisi TPEThOTO
CTYIEHs MOKapaHHs bOTO POy, 3 HaKJIadaHHIM Kieiimay [187, c. 142].

3BepTaEMO yBary Ha CXOXICTb 3JI0YMHIB, BKa3aHuX y 4. 1 c¢1. 338 Ta u. 1 cr.
336 sk B yaCcTWHI JUCTIO3UIIIT, TaK 1 caHKIli. JlymaeTbes, mo1iapHO 0yiio 00’ eqHaTH
11 CTATTi B OJIHY.

Konu x, st TOCATHEHHSI CBOET 3JIOYMHHOI 1111, Cy0’€KTaMu 3JI0YMHY OYyJI0
BUMHEHO BOMBCTBO, iX il IiMIaaIu 1111 O3HAKH 9. 2 Ii€l cTaTTi, Mo mepeadavana
MOKapaHHs y BUIJISAI M030aBICHHs BCIX MpaB CTaHy 3 MOJAJBIIMM 3aclaHHSAM Ha
KaTOp>KHY poOOTYy 710 PYJHUKIB 0€3 CTPOKY, a B pasi, AKIIO BIAMOBIAHO 0 3aKOHY
BOHU He OyJIM 3BUIbHEHI BiJl MOKapaHb TUIECHUX, TO MiAaBaIUCS 1€ 1 TOKapaHHIO
Oaroramu yepes KaTiB y Mipi, BU3HA4YeHil cT. 21 AJig nepuioro CTyrneHs NoKapaHHs

IILOTO POy, 3 HaKJIaaHHAM Kieiima [187, ¢.142-143].
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Ha Bigminy Big 4. 2 cr. 336, B cT. 338 micTunaca e€auHa OOTSKyro4a
oOcTaBuHA — 3amoAisiHHS cMepTi. [Hma x (crmoci®é — muisixom miamnany) He Oyina
nepeadayeHa, Tak sSK oco0a He BigOyBasia MOKapaHHS y BU3HAYCHOMY MICIIi, a
JIMIIE JOCTABJSsUIacAd TYJM, TOMY OO €KTMBHO HE MOIJIa HOTO MOUIKOAUTH (MicCIe
BiIOYBaHHS MTOKapaHHsA).

Bignosigno mo cr. 340 Ynoxenns 1845 p., KaTOp»KHUKH Ta 3acilaHi Ha
nocesienHs A0 Cubipy um 3a KaBka3, 3a Breuy 3 Micis poOOTH YU TOCEICHHS
3aCyIXKyBaJIMCS 3T1THO OCOOJIMBHUX Ha TE€ MPaBUJI, IOCTAHOBIECHUX B YKa3l PO THX,
XTO 3HAXOJUTHCS il BAPTOIO Ta MPO 3acjaHuX. 3a BTEUy 13 3acaHHs Ha KUTTA Yy
Cubip abo 110 1HIIO1 BiAAAJIEHOI T'yOepHii, BUHHI, MICJISI HOBEPHEHHS 10 O3HAYEHUX
JUTSL 3aCTIaHHs 1X MICISl, Kapalaucs YB I3HEHHSM B TIOPMI:

1) 11, 1m0 Brekau i3 Cubipy — Ha CTPOK BiJ OJJHOTO O JBOX POKIB;

2) Ti, OO BTEKJIW 3 IHIIMX BiJJaJICHUX TyOepHId — Ha CTPOK BiJl IIECTH
MICSIIIB IO OJHOTO poKy» [187, c. 144].

Bigmitumo, 1m0 o3HaueHa HOpMa JEmio cxoxa Ha cydacHy cT. 390 KK
VYkpainu «YXuiieHHd Bij BiAOyBaHHS MMOKapaHHs y BUJIl OOMEKEHHSI BOJII Ta Yy BUJI
1mo30aBJIEHHS BOJI» B YaCTHHI Harisamy 3 Ooky aamidictpamii. [lokapanHs x 3a
cT. 340 Ynoxenns 1845 p., Ha BIAMIHY BiJl pO3IIIHYTUX paHillie, BUTJISAA€E TOBOMI
CIIPABEJIUBUM Ta IIOMIPHHUM.

Y. 1 ct. 341 Ynoxenns 1845 p. mporomomryBaia: «3acy/’KEHHI 10 BUCHIKU
3a KOPJIOH 1HO3EMIIi, a TAaKOX 1 €Bpei, SKUM Ha mifcTaBi cT. 1188 mporo YioxeHHs,
3a00pOHSAETHCS TOBEpHEHHS B Mexi IMmmepii, 3a mopymieHHs 1€l 3a00poHU
KaparoThCsl:

YB’SI3HEHHSIM Y TaMiBHOMY OYJMHKY Ha CTPOK BiJ OJHOTO JO JBOX POKIB Ta
IOBTOPHOIO BHCHJIKOIO 3a KOpaoH [187, c. 144]».

Bucunka 1HO3eMIliB 3a KOpPJOH B SKOCTI TIOKapaHHS 3yMOBJICHA
TOTOYaCHUMHU IHTEpPECaMU HaIllOHaJIbHOI Oe3meku. 3acTOCyBaHHSA N0 BKa3aHOI
rpynu oci0 MOKapaHHs y BUTJISA/I 3aciIaHHs A0, Hanpukian, Cubipy, TEOPEeTHUHO
MOIJIO BUKJIMKATH MIKHAPOJIHI CKaHaIM, MOTIPIICHHS JUIJIOMAaTUYHUX BITHOCHUH

3 IHIIMMHU KpaiHAMH TOIIIO.
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B Toit ke uac, mokapanHs, nepeadadene 3a 4. 1 ct. 341 Burisgae 10BoJI
xopcTkuM. Kpim Toro, 3BepTaemMo yBary Ha MeBHUN NUCKPUMIHAIIHHUN XapakTep
i€l HOpMH (IO BIIHOIICHHIO IO OKPEMOi HAI[IOHAILHOCTI — €BPEIB).

Y. 2 ct. 341 Ynoxenns 1845 p. 3akpimmoBana: «Y pasl )X HOBTOPHOTO
NOpYIIEHHSI HUMH 3a00poHU noBepTaTHcs 10 Pocii, BOHM 3aCyIKyIOThCS:

710 TIOKapaHHs, 3a OpOISKHUIITBO B CT. 1177 nependauene» [187, c. 144].

Honamo, mo cr. 1177 nepenbayana mokapaHHsi y BUIJISAI MPU3HAUCHHS B
COJIIaTH, SKIIO YOJOBIK MPHUIATHUN JO BIACHKOBOI CITy>kOHu, a00 X BiIAaHHS 0
BUINPABHUX apEIITAaHTCHKUX POT LUBUIBHOTO BIJIOMCTBA HAa 4ac BIiJ JECITH [0
JBaHAIUATA POKIB, 1 MOTIM, a PIBHO 1 B pa3l HENPUAATHOCTI A0 POOIT B
apellTaHTChbKUX POTax, noceneHHsM 3a KapkazoM abo K y cMOIpChKUX UM I1HILUX,
BIJITAJICHUX TYOEpHIsiX, Ha po3cyl MiHicTepcTBa BHYTpIIIHIX crpaB. JKiHKH K
BIIJaBaNIUCS Y «po0Oovl OyIMHKW» Ha MEBHUI TEPMIH, a MOTIM 3aCHJIAJHUCS [0
Cubipy [187, c. 486].

HaBeneni mokapaHHsI BUTIJISIAIOTh O€3ry3AMMHU JUIsl BKa3aHOi KaTeropii
oci0. 3po3ymiio, mo B XIX cT., 3 o111y Ha 30BHIIIHBO- T4 BHYTPIIIHbOIIOIITHYHY
00CTaHOBKY, JiepaBa mMoTpeOyBajia TIOMIOBHEHHS PSAIIB 30pOMHMX CHJI Ta
3MII[HEHHSI 0OOPOHHOTO KOMILJIEKCY, OJHAK, POOUTH 1€ 3a PaXyHOK 3JIOYMHIIIB-
1HO3EMIIIB (SIK1 MOTJIM 3 JICTKICTIO BCTaTH Ha 01K MOTEHI[IMHOTO BOPOTa) BUTJISIAE,
M’SIKO KaKy4H, HEOC3MEUHUM.

3a3HaueHe Ja€ MiJACTaBU BBakaTH, 110, Ha BiaMiHy Bix Crarytie BKIJI, B
VYnoxenns 1845 p. Oyno A0BOJI  YITKO  BCTAHOBJICHO  KPUMIHAJIBHY
BIIMOBIJANBHICTh 3@ 3JIOYMHHU, TOB’S3aHI 13 HEBUKOHAHHSIM pIlIEHb CYIy Y
KPUMIHAJIbBHOMY TIPOBAIKEHHI. /[[aHOMYy MHUTaHHIO NPUAUISUIOCS HabaraTo Oiiblie
yBaru. B To# ke yac, mokapaHHs 3a Il 3JI0YMHU HE PIIKO OyJr >KOPCTOKMMH Ta
AHTUTYMaHHUMHM, TIOB’SI3aHMMH 13 TOPTypamu, 3HYIIAHHSIMH, (I3UYHUM Ta
MICUXOJIOTITYHUM HACHUIIBLCTBOM.

[Toromxyemocs 13 aymkoro I'.I. boroHtok B yacTuHi TOrO, 10 B YJIOXKEHHI
Ipo MOKAapaHHA KpUMiHaNbHI 1 BunpaBHi 1845 p. (y pemaxuii 1885 p.) 3’aBunuch

HOPMAaTUBHI 3a00pOHM HEBHKOHAaHHS BHUMOI BHPOKY CyIy, Xoua JaHUN
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3aKOHOJJABYMH aKT I1I€ HE JI0 KIHIS PO3MEXKOBYBAB TakKi 00’ €KTH, SIK MPABOCY /IS Ta
iHTEepecH AeprkaBHOI ciyxou [12, C. 6].

Jlo moxibHoro ymoBuBoay niknuia i A.A. TepTuuHa, 3a3HA4YMBIIH, IO
HE3Ba)KaloyM Ha Te, 110 3aKOHOJIABEIlb Yy 1€ mepiof, MO CyTi, BXK€ BHUOKPEMMUB
1HTepecu MPaBOCYIIS K CAMOCTIMHHM 00’€KT KpHUMIHAJIbHO-IPABOBOI OXOPOHH,
00’€KTOM HOpPM IIPO HEBUKOHAHHS CYJOBOTO pIIICHHS BU3HABABCA IMOPSIOK
VIOpaBIiHHA, a HE 1HTepecH MpaBocynis. OCTaTOYHOTO PO3MEKYBaHHS TaKHX
00’€KTIB, SIK IHTEpeCHM TMPaBOCYIAs Ta IHTEPECH JACpPKABHOI CIyx O, HE
BinOymocs [176, c. 200].

He nuBnsiumce Ha CiyliHi 3ayBaK€HHS HE Ciij 3a0yBaTu, 10 YJIOXXEHHS
1845 p. cramo pEeBOMIOLUIMHUM B MHUTAaHHI BCTAHOBJEHHS KPUMIHAILHOT
BI/IMOBIJAIBHOCTI 3a CYCHIJIbHO HEOE3MeuH1 MISHHS, MOB’SA3aHl 13 HeBUKOHAHHSIM
pilleHb CyQy B KpUMIHaIbHOMY mHpoBajkeHHI. CaMe B 1LbOMY JOKYMEHTI
3’SIBUJTUCS] TIEpILIlI HOPMHU, 110 PEryIIOBalM JlaHE NUTaHHS B MOBHOMY 3HAuY€HHI,
aJKe, Mo-mepue caM HOPMaTUBHO-TIPaBOBUM akT, Ha BiAMIHY BiJ Crarytis BKJI,
IIJIKOBUTO BITHOCUBCS JI0 Taly31 KpUMIHAJIBHOIO IIpaBa, a TOMY, MO-Apyre, MOXKHa
BECTU MOBY MPO HEBUKOHAHHS PIIlIEHb Cyy cCaMe B KPUMIHAJIBHOMY MIPOBAJKEHHI.

B 1879 poui Oyno BuIaHo «YTOpcbke KpUMiHAJIbHE YJIOKEHHS MPO 3JT0YUHU
1 MpoCcTynKu» (Aam — YTOPChbKE YJIOKEHHS) — HOPMATHUBHO-TIPABOBHM aKT, 11O
MOIIMPIOBAB CBOIO JII0 Ha JESIKI 3aXITHOYKpaiHChKI 3emuti. JlaHWM TOKyMEHT
TaKOoXX MICTUB I[iKaBl TOJIOKEHHS B YAaCTHUHI BCTAHOBJICHHS KPUMIHAJIBHOI
BIIMOBIJATBHOCTI 3a 3JI0OYMHHM, IIOB’S3aHI 13 HEBUKOHAHHSAM pIIIEHb CYIy Y
KPUMIHAJIbBHOMY MPOBAKEHH1 Ta CYMIXKHI 3JI0YMHHU.

Bianosinno no naparpady 53 YropchbKoro yioxeHHs, B pasi, SKIIO 0coda
HE BUKOHYBaJIa PillIEHHS Cyy MO CIUIaTi mTpady, Take NOKapaHHs 3aMiHIOBAJIM Ha
iHIIe — mo30asienHs Boii [192, ¢. 411].

Takum gmHOM, AKIIO 0coOa HEe Moria (abo He Oaxkaya) BUKOHYBAaTH CYyJIOBE
pIlICHHS] B KPUMIHAJIBHOMY MPOBAKEHHI Y BUTIISAAI criaTu mrpady — ii kapamm
no30aBieHHsAM Boui. BkazaHa 3amiHa BUTIIAIa€ €10 HEOOTPYHTOBAHOIO 3 OIJISIAY

Ha JlaMeTpaIbHy IPOTUIICKHICTh CTYIIEHS CYBOPOCTI OKPECIECHUX MOKapaHb.



49

IIpu npomy, maparpad nepegdadas, 110 TPOIIOBE CTATHEHHS B PO3MIpi BiJl
OJTHOTO JIO JICCSITH TYJIBJICHIB BBOXAJIOCS BIAMOBITHUM OJHOMY JHIO TI030aBICHHS
BOTi. B TOif ke wac, cTpok 1mo30aBiIeHHS BOJI, IO 3aMiHIOBAaB TPOIIOBHIA mTpad,
HE MOBHHEH OYyB IMEpPEBUIYBaTH IIECTH MICALIB — SIKIIO ITpad HaKIagaBcs B
SKOCT1 OCHOBHOTO TTOKapaHHs Ta TPHOX MICSIIIB — B pasi J0AaTKOBOTO. B mepiomy
BUMAJKY 1ITpad 3aMiHIOBAaBCA TIOPMOIO, @ B OCTaHHbOMY — THUM BHUJOM
11030aBJICHHS BOJII, M0 sSKOro mrpad ciIyryBaB JOJAaTKOBHM IoOKapaHHsM [192,
c. 412].

[To3utuBHUM BOAYaETHCSI BCTAHOBJICHHS BEPXHBOI MEX1 MO30aBJICHHS BOJIL,
X04a, 3HOBY K TaKW, MOXKJIUBICTb TaKOi 3aMIHU BUTJISJIA€ AUCKYCIMHOIO. 3 OJTHOTO
00Ky, JJIsl 3aCYJIPKEHOTO, SKUW PO3IJISIIAB 1710 YXUJIUTUCA Bij ciuiatu mtpady,
MEepCHeKTUBa OTPUMATHU 3a TaKe JISSHHSA OUIbII >KOPCTKE TMOKapaHHS BHUCTYIaja
JIOTATKOBUM CTHUMYJIOM, BC€ X TaKd, BUKOHATH TEPBUHHE PIIICHHS CyIy, a 3
IHIIIOTO — HABITh SIKIIO0 0c00a 0aHAJIBLHO HE MOIJIA BUIUIATUTHA HEOOX1IHI KOIITH, J10
HEl 3aCTOCOBYBAJIOCS X04a 1 HETPUBAJe, OJHAK JOBOJII CYyBOPE MMOKAPAHHSI.

SKmo K TroJIOBHE MOKApaHHA, IO SIKOTO 3aCy/PKCHUW BHUHHUMW, IMOJATAIO Y
JOBIYHOMY IyXTray3i abo yB’Si3HEHH1 y IyxTraysi Ha 15 pokiB (4 y nepkaBHIN
B’SI3HUII), TO TPOILIOBE CTATHEHHS HE MOrjo OyTH 3aMiHEHO Ha MNO030aBJIEHHS
Bouti [192, ¢. 412].

Bkazane mosnoskeHHsI, 3 OTJIsiy Ha TSDKKICTh TOJIOBHOTO TOKapaHHs, Oysio
CIYIIHUM Ta JOUIJIbHUM, aJUKe HaBIThb YB’SI3HEHHS B IyXTrays3i Ha 15 pOKiB,
BpPaxOBYIOUM YMOBH Bi1I0OyBaHHS MOKapaHHs, PIB€Hb TOMINIHBOT MEIUIIMHU TOIIIO,
Ha MPaKTHI[l YaCTO BUSBIISUIOCS JTIOBIYHHUM.

Bignosigno no posainy I «IlokapanHs» YropchbKOro yjiuoKeHHs, IIyXTrays
BU3HABABCS JIPYTMM 3a TSDKKICTIO TOKapaHHAM (TICNsE CMEPTHOI Kapw) Ta
nepenbayaB  yB'S3HEHHS OCOOM Y IICHTPaJbHOMY KapajdbHOMY 3aKiajai 3
BUKOHAHHSAM TIeBHUX POOIT. [Ipu mpomy, Aeskuii yac Takoro yB’SI3HEHHS ocola
nepeOyBaia B OJUHOUHOMY yB’si3HeHHI [192, ¢.406-407].

OTxe, Ma IyXTXay30M pPO3YMIETBCS B’SI3HHMIS 3 BCTAHOBJICHUM IS

VB’ SI3HEHUX XKOPCTKUM PEKHUMOM Ta YMOBAMU MTPOKUBAHHS.
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Po3nin X Ha3BaHOTO HOPMATUBHO-TIPABOBOr0 akTy MaB Ha3By «llopyiieHHs
myOJIYHUMY YMHOBHUKAMH 0COOMUCTOT CBOOO N, HEAOTOPKAHOCTI JKUTIIA, TAEMHMIII
JMCTYBaHHS Ta Teierpam» Ta noaiasses Ha 10 maparpadis (193-202). Cr. cr. 194-
195 1poro po3auly nependavanyd KpUMIHAIBHY BiANOBIIAIBHICTE JUIS MTyOJIYHUX
YUHOBHUKIB (10 TTOCaTIOBUX OOOB’SI3KIB SIKWUX BXOJWJIO BUKOHAHHS KPUMiIHAITBHHUX
BUPOKIB a00 HArJIsA 3a MPUMIIIEHHIMH, TPU3HAYCHUMH I BiIOYTTS MOKapaHb,
1mo30aBJICHHST BOJI, YW JUIA YB A3HEGHHS AapeIITaHTIB, SKI 3HAXOIATHCS IIiJl
CIIIJICTBOM), sIKl, BCYIIEpeu CBOiX 00OB’S3KIB, TPUMAJH il BAPTOIO B’S3HS JOBIIIE,
HIX I1€ BCTAHOBJICHO y BUPOKY. [lokapaHHs 3a 1eii 3J104MH repeadoaydano:

1) TiopeMHE YB’SI3HEHHA Ha CTPOK JO OJHOIO POKY, SKIIO HE3aKOHHE
YTPUMAaHHS TPUBAJIO HE JIOBIIE 7 THIB;

2) TIOpeMHE YB’S3HEHHS Ha CTPOK JI0 JBOX POKIB, SKIIO HE3aKOHHE
yTPUMAaHHS TPUBAJIO JOBIIE 7, ane He Outblie 15 aHiB;

3) yB’SI3HEHHS Yy BHUIIPABHOMY JIOM1 JO TPBhOX POKIB, SIKIIO HE3aKOHHE
yTpUMaHHs TpuBaio OuiblIe 15 qHiB, ane He Ouibiie 1 Micsis;

4) yB’S3HEHHS Yy BHIPABHOMY JOMI 1O TPhOX POKIB, SKIIO HE3aKOHHE
yTpUMaHHS TpuBaio Oinbine 15 aHiB, ane He Ouibine 1 micans;

5) myxTray3 0 S POKIB, SIKIIO HE3aKOHHE YTPUMaHHsSI TpuBajio Ouibiie 1,
ajie He OuIbIe 3 MICHIIB;

6) myxtray3 1o Big 5 1o 10 pokiB, SIKIIIO HE3aKOHHE YTPHUMaHHS TPUBAJIO
oinmpe 3 micsmis [192, c. 430].

HaBenene cBimuuTh Mpo Te, MO CyO €KTOM 3JIOYMHY, MEPea0adYeHOro CT.
cT. 194-195 Yropcekoro ynoskeHHs Morjia OyTH BHKIIOYHO TOCagoBa 0coba, ska
BUKOHYBajla neBH1 (yHkmii. Ilpu npoMmy, gopma BHHM Takoi ocoOuW Moria
BUPAXATUCh K Yy (QopMi ymuciy (Hampukiaaa, CyO0’€KT 3J0YMHY dYepe3 IEeBHI
oOcTaBMHU Oa)kaB Ta CBIJOMO YTPUMYBaB IOTEPIIJIOr0), TaKk 1 HEOOEPEKHOCTI
(Hampukiaa, B pas3l KO CyO’eKT 37104YMHY OaHanbHO 3a0yB BUKOHATH CBIi

000B’S30K).
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B Toii xe 4ac 3BepTaeMoO yBary Ha IIJIKOM aJICKBAaTHI MOKapaHHsS 3a
37I0YMHH, niepeadayeHi cT. cT. 194-195 naHoro 3akOHOJABYOTO aKTY, IIO 3aIeXkKalln
BiJl CTPOKY HE3aKOHHOT'O yTPUMaHHS MOTEPIILIOTO.

3rigno maparpady 478 Po3ainy XLII «3mounnn 1 npocTynku mo ciyxo0i Ta
37I0OB)KMBAHHS 3BAaHHSAM aJIBOKAaTa» YTOPCHKOTO YIOXKEHHS crpola «myOIiuHOTro
YUHOBHUKA», KU 3JI0BKMBAE CBOEIO BIIA/I0I0, HE BUKOHATU BJacHI 00OB’SI3KU YU
napajigizyBaTH pe3yJibTaT KPUMIHAJIBHOTO IepecililyBaHHs, abo K HaJaTH 1HIIUM
ocobaM BKa3iBKy, IO CIIOHYKa€ 10 IhOTO, 3 METOI0 3BUILHCHHS OCOOM BiJ
MOKapaHHsI — KapaeThCsl IYXTray3oM JO TpboX pokiB. ToMmy 3K MOKapaHHIO
MIJJIaBaBCAd «MyOJIYHUNA YMHOBHUK», SIKMH, 13 BKa3aHUM BHIIE HaMipoM, HeE
BUKOHA€ TMOKJIAJCHUX Ha HHOTO OOOB’SI3KIB MPUBEIEHHS J0 BUKOHAHHS BUPOKY,
110 BCTYIHB y 3aKOHHY cuity [192, c. 444].

CaM BuJ Takoro mokKapaHHA OyB CIpaBeIJMBAM 3 OTJISIIy Ha CTYIIHb
CYCIIJIbHOI HEOE3MEeKH LbOro 3J0YMHY Ta OCOOM 3JOYHMHII, OJHAK, Ha HaIly
JTYMKY, MOJIMBO, MOr0 BEpXHS Mexa Oyja HEJOCTATHBbO KOPCTKOK. Oco0IHMBO
TaKUd YMOBUBIJ BHMHUKA€ TICIA pO3MNIALY TOKapaHHS 3a cT. cT. 194-195
YTopchbKOTo YIOKEeHHS, aJKE 111 AisTHHS OyJii OJM3bKUMU 3a CTYIIEHEM CYCIUIBHOT
HEeOE3MeYHOCTI.

Otxe, Yropchbke YJIOKEHHS MICTHJIO TI€BHI HOpPMH, IO Tependadaiv
KpUMIHAJIBHY BIAMOBIIAIBHICTh 3a JISHHS, IOB’sI3aH1 13 HEBUKOHAHHSM PIIICHb
Cylly y KpUMIHAJIBHOMY NpPOBaJKEHHI a00 CYMDKHI 3JIOYMHM, OJIHAaK ix Oyina
HeBeNMKa KUIbKICTh (mopiBHsHO 13 mitounM KK VYkpainu). Cnin Bia3HauuTH
I'YMaHHICTb Ta MPOTPECUBHICTh [LOI'O HOPMATUBHO-IIPABOBOI'O aKTY, MOPIBHAHO 13
pociiicekkuM YnoxxkeHHsM 1845 poky. MoIHMBO, 116 MOXkKHA MOSICHUTH PI3HULICIO B
NPUHAHATI ITUX 3aKOHOJABYMX aKTiB, IO CTaHOBWJIA 34 POKH — JOBOJI CEPHO3HUMI
cTpok sk g XX ¢r., cnoBHeHOro peopm B pi3HUX cdepax JHICHKOro OyTTs.

[Tix BrumBom pedopm y 1903 pori B Pociiichkiii iMmiepii Oysio BUIaHO HOBE
Kpuminanbne ynoxxenss (nam — Ynoxkennst 1903 p.). Llet nokymMeHT ckiamaBcs 3

37 rnag. I'naBa VII mana na3py «IIpo npoTuiiro mpaBoCyaIro.
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Cr. 174 Ynoxenns 1903 p. nepenbavana: «ApemTanT, BAHHUNA y BTeUl 3-
mig BapTH ab0 3 MICIb YB’SI3HEHHS IIISXOM HACHUJIBCTBA BapTOI a00 ILISXOM
MOIIKO/)KEHHSI MICISL yB’SI3HEHHS, SKIIO BUMHEHE iSIHHS HE MICTUTH OUIbII
TSKKOTO 3JI0YMHHOTO JIISTHHS, KApa€eThCs:

YB’SI3HEHHSIM B TIOPMI.

Skio Taka Breya 3/iiiCHeHa y 3rOBOpi 3 IHIIUMHU apelTaHTaMu, TO BUHHHM
Kapa€eThCs:

YB’SI3HCHHSIM y BUIIPaBHOMY OyauHKY» [48, c. 107].

Posrasinyra cTaTTs X04a 1 BCTAaHOBIIIOBajJa KPUMIHAJIBHY BiANOBIIAIBHICTD
3a TIOPYIICHHS BCTAHOBJCHOTO KPHUMIHAJIBHO-BUKOHABYMM 3aKOHOJAaBCTBOM
MPAaBOBOr0 PEXUMY BiJOYBaHHS BH3HAUEHOI'O CYJOBHM pIIICHHSIM TOKapaHHs,
onHak Oyrna TICHO TOB’s3aHa 13 HOpPMAaMH, IO CTAHOBIATH 1HTEPEC B PO3pi3i
HAIIOTO HAyKOBOTO JIOCTIDKEHHS, TOOTO HOpPMaMH, IO BCTaHOBIIOBAIU
KpUMIHAJIbHY BIAMOBIAAIBHOCTI 3a 3JI0YMHH, OB ’s3aHl 13 HEBUKOHAHHSAM PIllIeHb
Cylly Y KpUMIHaJIbHOMY MPOBA/KECHHI. biibllle TOro, B pOCIUCHKUX YII0XKEHHSIX
MIK HUMH CKJIATHO OYyJIO MPOBECTH YITKY MEXY 3 OIVISIIy Ha MEBHI OCOOJIMBOCTI Yy
BUJIaX TIOKapaHb, YMOBaX 1 MOPSAKY iX BIAOYTTS TOIIO.

Ho venoniky ct. 174 Vinoxenns 1903 p. MOHa BIIHECTU HEBU3HAYEHICTh
CTpOKY mokapaHHs. llepexoHaHi, 10 BIACYTHICTh BEPXHBOI Ta HIKHBOI MEXI
MOKapaHHs, MO CYTI, IEPETBOPIOBAJia CyI0B1 BUPOKH Ha Cy0’ €KTUBHI MOTJISIH, 1110,
BPEMITi-PEeIIT, MPU3BOIUIIO IO TICBHOTO CBABLIIIS.

BignoBigHo 10 cr. 175 yB’S3HEHHSAM Yy BHUIPABHOMY OYJIMHKY CTPOKOM HE
OibIIE TPHOX POKIB a00 MPOJOBXKEHHSIM HAa CTPOK BIJ OJHOTO JO JBOX POKIB
TE€pPMiHYy, BCTAHOBJIEHOTO CT. 23 NJisl 3BUIbLHEHHS B1J] TOCEJICHHS KapaBCsl BUHHUM Yy
BTeui 3 mocenenns [48, c. 108].

Jucniosuttis ct. 175 Ynoxennst 1903 p. Biacunae Hac a0 cT. 23. 3riaHo 4. 2
CT. 23, IepeBe/IeH]l Ha TIOCEJICHHS 3 KaTOPTH, a PIBHO 1 3aCyJIKEH1 10 3acjaHHs Ha
MOCEJICHHSI, MICIs JECATH POKIB BIIOYTTS NaHOTO TOKapaHHS, B pa3l XOpOIIoi

TIOBEIIHKU, MOXKYTh OYTH 3BUIbHEHI Bij moceneHns [48, c. 17].
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Buxonuth, B pa3i BUMHEHHS 3JI0YMHY, nependadeHoro cr. 175 YmoxeHHs
1903 p., ocoba Morna abo OyTu 3BUIbHEHA BiA BIAOYTTS MOKApaHHS y BUTIISAIL
3acjaHHs Ha noceyeHHs juie yepes 11-12 pokiB (B pasi Xxopo1oi moBeIiHKH), a00
nijyisirana yB sI3HEHHIO Y BUTIPABHOMY OYJIMHKY Ha BCTAHOBJICHHUI 3aKOHOM CTPOK.

be3ymoBHO, mMOKapaHHS y BWIJISAAI 3acliaHHS Ha CHOTOAHINIHINA JCHL B
YUHHOMY 3aKOHOJIaBCTBI YKpaiHM HE ICHY€, OJHAK, MOXHAa B TIEBHIN Mipi
MOPIBHATH AISSTHHS y BUTJIANI BTEUl 3 MOCEJEHHS 3 CAMOBUIBHUM 3aJIUIICHHSM
Micisl oOMexkeHHs Bodi, nepeadaueHoro 4.1 ct. 390 mirouoro KK Ykpainu (3BicHO
HE B YaCTHMHI YMOB B1IOyBaHHS NOKapaHHs, a, HANpPUKIaJ, B YACTUHI HATJALY 3
Ooky anMiHicTpalii). HaBiTh mokapaHHs 3a oOWABa 3JI0OYMHU € CXOKUMH (B 4. |
cT. 390 — mo30aBneHHs BOJII HA CTPOK JI0 TPbOX pOKiB). BinmMiHHICTH mossrana y
TOMY, IO MoKapaHHs 3a cT. 175 Ynoxenns 1903 p. € anprepHaTUBHUM, 110, B
LIJIOMY, BUTJISIIA€ IIKABOIO 171€€10 AJist BHECeHHs 3MiH /10 4. 1 ¢T. 390 KK Vkpainu.

B Toit ke uac 3ayBaxXMMO, IO BAAIICTh 17ie1 MPOJOBXKEHHS TEPMIHY
MOPYILIEHOTO CYO’€KTOM 3JIOYMHY IMOINEPETHbOr0 IMOKapaHHS B SIKOCT1 CaHKINi
cT. 175 Ynoxenuns 1903 p. Burismae AucKyciiiHow. 3 0OAHOTO OOKy, SIKIIO0 ocola
xoua O OJMH pa3 yXWwinjiacs BiJ] BUKOHaHHS MOKapaHHS, TO 3a Take JISTHHS, Mae
OyTH 3acTOocOBaHa OUIBIN KOPCTKA CaHKIIIS, 1100, MO-Meplie, 3MEHIIUTH PU3UK
HOBUX BUIIAJIKIB BUMHEHHS MOMIOHUX 3JIOYMHIB 31 CTOPOHU CYy0’€KTa 3JI0YMHY, a,
Mo-JIpyre, CTaTh CTPUMYIOUUM (haKTOPOM IS 1HIIMX MapriHajJbHO HAJIAIITOBAHUX
0ci0. 3 1HIIOTO — BPaxoOBYHOYHM TOM (pakT, 1m0 MOoAIOHE MOKapaHHS BBaXajaoCs
JIOCTATHBO CYBOPHUM, MOXJIMBO, 1J1esl 3aKPIIJICHHs HOT0 B CaHKIIIi cT. 175 B sIKoCTi
aJbTEPHATUBHOTO 1 OyJia CIYIIHOO.

Bunnuii y Breui 3 karopru, 3riiHo cT. 176 Ynoxennsa 1903 p., kapaBcs
MPOJIOBXKEHHSAM TEpMiHYy TiepeOyBaHHS Ha KaTop3i CTPOKOM BiJl OJHOTO JIO JIBOX
pokis [48, c. 108].

CaM BuJ 1IbOTO TIOKapaHHS B Cy4aCHOMY CYCHUIBCTBI BUIIISiAA€ aOCypIHUM
Ta HEJOMYCTUMHUM, TOMY, anpiopi, JaHa HOpMa Oyra HEBAAJIOIO.

Skmo BTeya 3 KaTopru BinOyBajach 3a yMOB, BKa3aHUX B MEpUId YaCTUHI

ctarti 174 BKa3aHuX, TO Nii BUHHOTO MIAMAAaid I O3HAKU CKJIAAy 3J0YHHY,
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nepeadoadeHoro 4. 2 cr. 176. 3a 1ed 3704MH BUHHUN KapaBcs IPOJIOBXKECHHSIM
TEpMiHy TiepeOyBaHHs Ha KaTop3i Ha CTPOK BiJ JBOX JI0 YOTHPHOX POKiB [48,
c. 109]. ToOto cr. 176 BcraHOBIIOBaNa OOTSKYHOUI OOCTAaBUHH — 3aCTOCYBAHHS
HAaCUJIbCTBA JIO0 QJMIHICTpAIllii BUKOHAHHS IMOKapaHHsA a00 TOIIKOKEHHS MIiCIs
yB’SI3HEHHS.

[ToBHICTIO TMIATPUMYEMO HASBHICTh TaKUX O3HAK B SKOCTI OOTSIKYIOUMX
(0oco01MBO B pa3l BUYMHEHHS HACWJIBCTBA IO BIJHOIICHHIO JO aJMiHICTpallii) Ta
BBa)KAa€EMO, 110 BU3HAYEHHS 3a TaKi JISTHHS O1IbII CYBOPO TIOKapaHHs € aOCOTIOTHO
BUIIPAB/IAHUM KPOKOM.

Y. 3 c1. 176 nexnapyBaina: «SKIo X BT€4a 3 KATOPrU 3A1IICHEHA 32 YMOB, Y
4. 2 cT. 174 BKa3zaHUX, TO BAHHUMN KapAETHCA:

IPOJIOBKEHHSIM TEPMIHY NepeOyBaHHsS Ha KaToOp3l HA CTPOK BiJ YOTUPHOX IO
BOCHMHU pOoKiBy» [48, ¢. 109].

Takum uYuHOM, HOpMa Tependavaia KpUMIHAIBHY BIANOBIAAIBHICTh Y
BUTJISIL TPOJIOBXKEHHSAM TEPMIHY MepeOyBaHHS HAa KaTop3l Ha CTPOK BIJl YOTUPHOX
JI0 BOCBMH POKIB 332 BUMHEHHS 3JI0UYHHY, Iepea0ayeHoro 4. 2 1aHoi CTaTTI IPYIOk0
oci0. be3 cymHiBy, Take NisiHHS HECIO BHUINY CYCIUIbHY HEOE3MNeKy, a OTXKe,
pIlIEHHS BKJIIOYEHHS CKJIaQy TaKOIo 3JI0YMHY J10 4. 3 € JOCUTH JIOTIYHUM. BTim,
3HOBY XK TaKd 3ayBa)XMMO, III0 MOKapaHHS Yy BUIJISAl 3aCIaHHS Ha KaTOpry He
JOTMTYCTHME B CY4aCHOMY ITMB1JII30BAHOMY CBITI.

3rigHo 4. 1 c1. 177 Ynoxenus 1903 p., BUHHUIA:

1) y caMOBUIbHOMY 3aJMIICHHI BU3HAYEHOTO HOMY, 3aKOHHUM
PO3MOPSTKEHHIM BIagu, 000B’I3KOBOTO MICLSI POKUBAHHS;

2) y caMOBUIbHOMY TiepeOyBaHHI B MICLI, B SIKOMY HOMY, BIANOBIIHO 0
3aKOHHOTO PO3MOPSKEHHS BlIaau, epeOyBaT 3a00pOHEHO;

3) y camMOBUIBHOMY KOpPUCTYBaHHI MpaBOM, SIKOrO BiH M030aBiIeHUN
BIJIMIOBIIHO /10 BUPOKY CYIY, 110 BCTYIHB B 3aKOHHY CHITY,

Kapa€eThCsl: apelITOM.

Orxe, B Pociiicbkiii immepii ocoba Kkapajacsi apemrToM 3a 3JI0YHH,

NOB’SI3aHUI 13 HEBUKOHAHHSAM PIIICHHA CyAy Y KPUMIHAJIbHOMY IMPOBAKEHHI —
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KOPUCTYBaHHS MPABOM, SKOTO BOHa Oyia mo30aBjieHa BUPOKOM CYAY, 1110 BCTYIIUB
B 3aKOHHY cuity. Hepomikom BUTTsSAa€e BiICYTHICTh MEX TaKOTO IMOKapaHHS.

Y. 2 nHameneHoi BWINE CTATTI 3aKpilumoBaia: «SKmo BUHHUN yxke OyB
MOKapaHWH 3a JISTHHSA, 1I€I0 CTAaTTel0 MepeadadeHe, 1 3 yacy BiIOYTTS MMOKapaHHS
MUHYJIO HE OLIbIIEe OJHOTO POKY, TO BiH Kapa€eThCs: TIOPEMHUM YB’si3HEHHSIM[48,
c. 109].

Mu 3rogHi 13 THM, IO Taka OOCTaBMHAa MYCUTh OYTH BKJIIOYEHA JI0
KBaMiKylOUnx, OHAK, 3HOBY X TaK{, HEBAAIUM OYJIO PIIICHHS 3aKOHOABIIS
BCTAaHOBUTU TIJILKH BUJI TOKAPAHHS, HE 3a3HAYHMBIIN MOTO CTPOKOBICTb.

3rigHo 4. 3 ¢1. 177 ocTaHHBOMY MOKAPAHHIO MIJIATaB 1HO3EMEllb, BUCTAHUN
3TiTHO 3aKOHHOTO PO3MOPSKEHHS BJIAIU, 32 KOPJIOH, BHHHUW y CAaMOBUILHOMY
noBepHeHHi 10 Pocii [48, ¢. 109].

[Ipu po3rusial AaHOI HOPMU CIliJl MaTH Ha yBasi, mo B nepiog XVIII-XX cr.
HE PIIKO WMILIM BifichkOBi kammadii. KpiM Toro, piBeHb MUTHOTO KOHTPOJIIO OYB
JAJIeKUM BIJl ONITUMAJIBHOTO, TOMY O3HadeHa HopMma Oyjia BeJIbMH HEOOXI1IHOIO Ta
nieBoro. Cama x crarts OasyBanacst Ha cT. 341 Yioxenns 1845 p. ta Oyna aemio
JooTpaiboBaHoto (31 cT. 341 Ynoxenns 1845 Oyno BUKITIOUEHO 4. 2).

Cr. 178 VYnoxenns 1903 p. BcranoBmioBana: «bOp)KHUK, BUHHHHA B
NOPYILIEHH] PO3NOPS/KEHHST Ccyay abo HaJaHOi Cydy y BHIIaJKax, CTaTyTOM
[IMBUILHOTO CYJIOYMHCTBA TMepeA0aueHux, MIAMUCKA TPO HEBUI3M 3 MICI
MPOKUBaHHS 200 TUMYACOBOTO TIepeOyBaHHs, KapaeThC:

apeIiiToM Ha CTPOK He OuIbllle TPHOX MICAIIB a00 TPOIIOBOIO TMEHEH He
O1JIbIlIE TPHOXCOT PYOJTIBY.

3rajjana HopMa Oulbllie  CTOCyBajacs 3J0YMHIB, TIOB’SI3aHUX 13
HEBUKOHAHHSAM pIIIEHb CyIy y LMBUIBHOMY NpPOBa/DKEHHI. BTIM, TeopeTHyHO
PO3MOPSIIPKEHHS Cyly MOTJIM OyTH HaJaHl 1 B paMKaX IHIIUX MPOBAIKEHb, TOMY
cT. 178 B wacTuH1 OPYIICHHS PO3MOPSIHKEHD CYy OyJia YHIBEpCaIbHOIO.

Takum uymHOoM, B VYioxkenHi 1903 p. icHyBaja wijga HU3Ka CTaTeH, IO
nepeadayaii  KpUMiHAJIbHY  BIJMOBINAJIBHICTG 3@ 3JIOYMHHU, TIOB’S3aHl 13

HEBUKOHAHHSM pIlIeHb CyIy y KpHUMIHaJIbHOMY MpoBakeHHI. Ha BiamiHy Bif
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VYnoxenns 1845 p., Hopmu Oynu OB TYMaHHUMH Ta JOBEPILICHUMH, 1110 MOXHA
MOSICHUTU BIUIMBOM pedopm, siki npoivnuu B Il momosuni XIX ct. (Hacammepern,
BigMiHa KpimantBa). [lo KIIBKOCTI Ta KOHKPETH30BAHOCTI HOpM B Mii cdepi
Vnoxenns 1903 p. Takoxk BUmepeaxano YTropChbKe YI0KEHHS.

3icTaBieHe 3acBiAuye, M0 CTaHOM Ha mouyaTok XX cr. Yioxenus 1903 p.
Oy710  HaWOIBII  BAQIUM  HOPMATUBHO-TIPABOBUM  aKTOM, B  SIKOMY
BCTAHOBJIIOBAJIACS KPUMIHAJIbHA BIAMOBIAAIBHICTh 3a 3JIOYMHU, TIOB’s3aHl 13
HEBUKOHAHHSM pILICHb CyAy Y KPUMIHAIBHOMY IMPOBA/KEHHI (3BICHO MOBa iijie
PO 3aKOHU, IO TSI HA TepeHax Hamioi JAep:kaBu). B To ke dac, 0e3CyMHIBHO, B
HbOMY TaKOXX ICHYBaJIM MEBHI HEAOJIKM (HacaMmIiepesl HeIOCTaTHS BU3HAYCHICTh
MOKapaHHs, HASBHICTh NESIKUX HEJOMYCTUMHUX BHJIIB IOKApaHb TOIIO), TOMY
Ha3uMBaTH HMOTO0 iJicaJIbHUM a00 TaKuM, IO Ma€ psja 3700YTKiB, sSKi HEOOX1JTHO
BHecTH B unHHUM KK Ykpainu He 1oUUIBHO.

[Tepmra monoBruHa XX cT. 03HaMeHyBajlacsl po3naaoM Pociiichkoi iMmepii Ta
CTBOPEHHSAM psly pecnyOiiK, 10 MOoCTymnoBo yBihmuu go ckiamxy CPCP. llei
nepiojl 3amam’[TaBcs, Mepll 3a BCE, AaHTUOYP)Kya3HUMHU PEBOJIOLIIITHUMUI
HACTPOSIMH, CIIPSIMOBAaHMMH Ha BHHUIIEHHS BChOTO Iapchbkoro. He Morim mosioH1
HACTPOi OMUHYTH 1 MpaBoBUM BuMip. [ Toro, abu OCTaTOYHO 3aKPIMUTUCA Ha
JIep>KaBHOMY OJIIMITI, HOBA BJIaJia MOCHINIHO 3aMiHWJa 1Ty HU3KY HOPMAaTHUBHO-
MPaBOBUX aKTiB, B TOMY uucii 1 YioxeHHs 1903 poky.

OTxe, KpUMIHAJIbHE TIPaBO K HayKa Ta raiay3b MpaBa 3a3HANO CEPHO3HUX
sMmiH. B 1922 p. va Oinpmniii wactuHi Hamoi baTekiBminHM OyB BBEJACHUN HOBHUM
KpuMiHanbHUM 3aKkoH - Kpuminaneuuit kogekc YCCP (mani — KK 1922 p.).

3azHaunmo, 1o HazBa pecnyOniku «YCCPy», mo po3mudpoByeThes SK
VYkpainceka Comiamictuuna Pansiacpka PecnyOoika, mpoicHyBana A0 KIHIS Ci9HS
1937 poky, micnsa yoro Oyna 3amineHa Ha YPCP (Ykpaincbka PaasHcbka
Comianictnyna Pecmy6iika).

KK 1922 p. noxinsBcs Ha ABl yactTuHU: 3araibHy Ta OcoOnuBy. OcTtaHHA

CKJIaJiaJiacsi 3 CeMu TiaB (CT. cT. 57-227).
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3rigHo cr. 10 3araneHoi yacTuHu : «B pa3i BiacyTHOCTI B KpuMmiHaasHOMY
Kogekci mpsMux BKa3iBOK Ha OKpeMi BHJM 3JI0OYMHIB, MOKapaHHsA ab0 3axo]u
COIATICTUYHOTO 3aXKUCTY 3aCTOCOBYIOTHCS BIATMOBIAHO /10 cTtateit KpumiHaapHOTO
Konekcy, mo nependadaroTh HAMOIBII CX0XKI 32 BAXKJIUBICTIO Ta POJIOM 3JI0YHHIB,
3 JI0JIep>KaHHsAM IPaBHJI 3arajibHO1 yacTuHM 1boro Kogekcy» [184, c. 9-10].

OnucaHa BUIIIE CTATTS MOTJIa 3aCTOCOBYBATHUCS B pasl, AKIIO 0co0a BUMHSLIIA
JUSHHS, TIOB’S3aHE€ 13 HEBUKOHAHHSM pIlleHb Cyay Y KpPUMIHAJIBHOMY
MIPOBAKEHHI, sike HEe Oyio mpsamo 3akpimieHo B cratti KK 1922 p., onHak gisHHS
Oyn0 cxoxe Ha ToJiOHI, HANpUKIAJ] HAa HEBUKOHAHHS pIIIEHh 1 BKa3iBOK
MpEACTAaBHUKIB Biaau. ToOTO, 3aKOHHO 3aKpPIILIIOBABCS MPUHIUIT «3a aHAJIOTIEI0
TiSTHHS», SIKAA B JIEIKUX BHUITAJKaX TPAKTYBAaBCS JBOSKO, TOMY MICTHUB PSJI
HEJIOJIIKIB.

Cr. 39 nepenbauana, 1o B pa3i yXujaeHHs 3aCy)KEHOTO BiJl cIuiatu mrpady,
JlaHEe TOKapaHHsA 3a PINICHHSIM CyAy MOKe OyTH 3aMiHEHO Ha IMPUMYCOBI poOOTU
0e3 yTpuMaHHs i BapTOlO. 3amiHa MO30aBJICHHS BOJII Ha MTpad 1 HaBMNAKU HE
nomyckanacs [184, c. 17].

[Toni6uuii miaxix He OyB HOBUM. Hampukian, cxokum 3a 3micTtoM OyB
naparpad 53 Yropcekoro ynoxeHHs. B YCCP nokapaHHs 3a 37104MHU BUHOCUJIU
cynu y ¢opmi BUPOKY. 3 HOPMHU CT. 39 BUXOJWTH, IO 3a YXWUJICHHS BIJ CIUIATH
mTpady B KpPUMIHAJIBHOMY TIPOBAQ/DKEHI BUHHUN KapaBCs MPUMYCOBHUMH
poboramu. Jlymaerbcsi, Take TIOKapaHHS OyJ0 IIJIKOM aJeKBaTHUM Ta
CIIPaBEJIUBUM.

Baxnueum B cT. 39 KK 1922 p. 6yna 3a00poHa 3amMiHu 1030aBIEHHS BOJII HA
mrpad 1 HaBnmaku. [liicHO, 1i TOKapaHHS CYTTEBO BIJIPI3HSIOTHCA 32 CBOEIO
YKOPCTKICTIO, TOMY 3aKpIIUICHHM 3aKOHOJABUYMMN IOCTYyJIaT BUTIIANAE JTOPEUYHUM
(Haramaemo, Taka 3aMmiHa OyJia IIMPOKO PO3MOBCIOHKEHOI 3a YTOPCHKUM
YIIOKEHHSIM).

3rigao ct. 71 posmimy [ «IIpo KOHTppEBOMIOMIHI 3JI0YMHW» TiaBu |

«/epxaBHi 3mourH» OCOOIMBOI YaCTHMHHU I[OTO HOPMATHBHO-IIPABOBOTO aKTY,
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caMOBUIbHE MoBepHEeHHs Ha TepuTopito YCCP B pa3i 3acTocyBaHHSI MOKapaHHS 3a
IMYHKTOM «a» CT. 32 — KapaeThCsl BUIIOIO Mipoto nokapanus [184, c. 17].

3BepraemMo yBary Ha Te, mo aucnosuiis ct. 71 KK 1922 p. Oyna
BiJicuibHOIO. TTyHKT «a» cT. 32 mependavyaB MokKapaHHs Y BUIJISAI BUTHAHHS 3a
mexi YCCP Ha cTpok um 6e3cTtpokoBo [184, c. 14].

Takum uywmboM, ctr. 71 KK 1922 p. BcTaHoBIIOBajga KpHUMIHAJIbHY
BIIMOBIJANBHICTh 3a 3JI0YMH, IIOB’s3aHl 13 HEBUKOHAHHSAM DIIIEHb CYIy Y
KPUMIHAIBHOMY TPOBAKEHHI — TOBEPHEHHI Ha TEPUTOPIIO0 JAHOI pecmyOimiKu
BCyIepey pillIeHHS] BUPOKY CY/y 110 KpUMIiHaJbHIN cripaBi. [Ipu 11boMy, BUCHIIKA 32
Mexi YCCP He o3Hauvana, mo ocoba Mana nokuHytu mexi CPCP. Moga iina
came 1po tepurtopito YkpaiHncbkoi CCP (crmoyaTky ik caMOCTIMHOI pecryOIiku, a
NoTIM, siK pecryOuniku B ckiani CPCP).

BignoBigHo k 10 ¢T. 33 HallBUILIOIO MIpOIO MOKapaHHs OyB po3cTpii. Jlane
MOKapaHHs HE 3aCTOCOBYBAJIOCS BIJIHOCHO OC10, SIK1 BUMHWIIM 3JI0YUH Y Billl 10 18
POKIB, @ TAaKOX JI0 BariTHUX >XIHOK. KpiM Toro, Buiia mipa mnokapaHHs Mijjsraia
000B’sI3KOBI 3aMiHI 32 BUOOPOM CyZy Ha MIOKapaHHs y BUIJISI/II BUTHAHHS 32 MEXI
YCCP Ha cTpok uu 0e3CTpOKOBO a00 Ha M030aBJIECHHS BOJII 3 CYBOPOIO 130JISAIII€I0
abo 0e3 Takoi, AKIIO0 3 MOMEHTY BUMHEHHS 3JIOYMHY MPOHIUIO HE MEHILIE I’ SITH
pokis [184, c. 15].

Buxonuth, B pasi, SKI0 ocoba BUMHMIA 3JI0YMH, mepemdadeHuit cT. 71
JTAHOTO 3aKOHOAABYOr'0 aKTy, @ 3 MOMEHTY BUMHEHHS 3JI0YMHY MPOUIILIO 5 pOKIB,
ili TOBMHHI OYyJM 3aMIHUTH MOKAapaHHS Ha OJIHE 3 JBOX Ha3BaHuX. J[aHa BUTisAac
HEJIOTIYHOK Yy pa3i, KMo 0co0y Oyso 3acymKeHO J0 0e3CTPOKOBOTO BUTHAHHS
MOTIEPEIHIM BHPOKOM Cyny. B TakomMy BHIIagKy 3acTOCYBaTH [0 3JIOYHMHIIA
MOKapaHHs y BUTJIAI MO30aBJICHHS BOJI CY, 3a JIOTIKOIO 3I0pPOBOTO TIy3idy, HE
MIr (TOMY W10 BUTHAHHS BBaXajaocCs JPYyTUM 3a TSKKICTIO (TCIsS PO3CTPLILY)
nokapaHHsaM). [IpucyauTy >k BUTHaAHHS 3a TIOPYIICHHS] BUTHAHHS TAKOX BUTJISIA€
JIOCUTh Ka3yiCTUYHUM KPOKOM. TeopeTUyHO, JIOTIYHUM BUTJISAE JIUIIE BapiaHT, 3a
AKUM ocoba Oyna 3acypkeHa Ha BUTHaHHS 3a Mexi YCCP Ha neBHUl CTpOK, a B

pasi MOPYHUICHHA LbOI'0 IIOKAapaHHs, 3a YMOBH, IO 3 MOMCHTY HbOTO IMOPYHICHHA
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IPOMIUIO IT’SITh POKIB, i 3aMIHIOBAJIM MOKAapaHHs Ha OE3CTPOKOBE BUTHAHHS 3a
MeXI1 pecmyOmiKy.

Henoriunum Burnsgae pimenns BkiaouuTu cT. 71 KK 1922 p. go uucna
KOHTPPEBOJIIOLIMHUX 3704MHIB. B1AMoBIAHO 0 C€T. 57 1Or0 3aKOHOAABYOIO aKTY,
KOHTPPEBOJIOLIMHUM BU3HABANIOCSA Oyab-sSKe MISHHS, COPSIMOBAaHE HA MOBAJICHHS,
nipuB M mociadieHHs Biaagu «PobOitHnuo-CensHebkux Paj 1 icHyro4oro Ha
ocHoBl Paasucbkoi Konctutymii PobitHuyo-CensHcbkoro Ypsay», a TaKoxX
JISHHS B HANpSMKY JONOMOTHM Ti 4YacTHHI MDKHapogHOi Oypikyasii, sika He
BH3HABaJIa PIBHOIPABHOCTI KOMYHICTUYHOI CUCTEMHM BJIACHOCTI, IO «IIPUXOAUTH
Ha 3MiHY KamiTaji3My» Ta MparHe ii MoBaJeHHS MUITXOM IHTEPBEHIIIT YM OJI0KaIu,
HIMIOHAXKY, (PIHAHCYBAHHA MPeCH 1 T.J. Takok KOHTPPEBOITIOLUIMHUM BU3HABAJIOCS 1
Take AISTHHS, IO Xo4a 1 He Oyno Oe3mocepenHbO CIPSIMOBAaHE Ha JIOCSATHEHHS
BKa3aHUX IIUIEH, OJHAK MICTHJIO B co0l He MEHII HeOe3IleyHe MNOocCITaHHS Ha
OCHOBHI TIOJITUYHI YM TOCIIOIAPChKi 3aBOIOBAHHS MPOJIeTapChKoi peBosttorii [184,
c. 22].

VYBaxkaliMo, 110 3raflaHuil 3JI0YMH 3aifHsIB HelopeuHe micie B cTpykrypl KK
1922 p. 3 ornsaay Ha Woro o0’€KT mocsraHHsA. MOXIIMBO, TaKy MO3HUINI0 MOXHA
MOSICHUTH OCOOJMBOCTSIMU CYCHUIBHO-TIOJITHYHOI CHUTyalli B HOBIA KpaiHi:
YTUCKaMH 3 OOKY BJIaJH, «OXOTOI Ha BIILOM» y BUIIISIAI OypKYMCHKHUX areHTIB
TOILIO.

Cr. 95 pozainy I «lIpo 3/104MHM OPOTH TOPANKY YOpaBIiHHS» riaaBu |
ocoomBoi yactuau KK 1922 p. nepenbavana nmokapanHs y BUTIISAI T030aBICHHS
BOJII Ha CTPOK HE HIXKYE€ OJHOIO POKY 3a BTE€Uy apelliTaHTa 3-miJ BapTh abo 3
MicCLS YB SI3HEHHS, BAMHEHUI HUIAXOM MIJIKOITY, 37aMy abo B3arajil MOIIKOIKEHHS
3aTBOPIB, CTIH 1 T.1H., @ PIBHO 1 BT€Ya 3 MICIS 3acIaHHS UM 31 HUIAXY CIPSIMYBaHHS
Ha Hei [184, c. 34].

HasBana Hopma 6a3yBanacs Ha cT. cT. 174-175 Vnoxenns 1903 p., uo Oymna
pO3TJsiHyTa BUIIE, TOMY Majla CXOXHI HEIOJIK — BIJCYTHICTh BEPXHbBOI MEXI
nokapaHHs. JlocuTh TUCKYCIMHUM BUTJISIAE pillleHHs 00’ eqHaTu cT. 174 ta ct. 175

B €IUHY HOPMY, 3BaXAIOUW Ha PI3HUN CTYMIHb CyCHUTHbHOI HEOE3MEKU WX TiSHb.
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3a Takux OOCTaBUH, SK MIHIMyM, Oyji0o O Jimiie nependadyuTd albTepHATHBHI
nokapaHHs ad0 BKIIIOYUTH JISTHHA 70 pi3HUX yacTuH cT. 95 KK 1922 p.

Takox HOBOCTBOpeHa cT. 95 KK 1922 p., Ha Biaminy Bix Ynoxenns 1903 p.,
HEe T1epenadadana OOTSDKYIOUMX OOCTaBUH, IO HABOJUTh Ha JYMKY PO
HEJI00TPaIlbOBAHICTb ITI€T CTATTI.

Cr. 95! 3akpimmosana: «IlosiBa 0ci6, 10 SKHX 3aCTOCOBAHO CYJIOBE 4YH
aZIMiHICTpaTHUBHE 3acllaHHS, B 3a00pOHEHHUX [UIsI HUX MICHSAX — KapaeThes
11030aBJICHHSM BOJII Ha CTPOK J0 OJJHOTO poky» [184, c. 34].

JlyMaeThCsi, CaHKIlis 3raJjaHoi HOPMH BUIUIAAE TOMIPHOIO 3 OTJISAYy Ha
CKJIaJl 3J0YMHY, CTyHiHb MOTro CyCHUIbHOI HEOE3MEeKH Ta HETPUBATICTh
MaKCUMAaJIbHOTO MOKapaHHS.

B mitomy KK YCCP 1922 p. B 4YacTHHI BCTaHOBJIEHHS KPUMIHAJIbHOL
BIIMOBIAANBHOCTI 3@ JIISHHS, TIOB’s3aHlI 13 HEBUKOHAHHSAM DINICHHS B
KPUMIHAJILBHOMY TIPOBA/PKEHHI BUIJISIIAE€ BIABEPTO HEBAAIMM MMOPIBHSAHO 13
VYnoxennsam 1903 p. Takmii craH pederd MOKHA Ha3BaTU KPOKOM Hazal,
MOB’SI3aHUM 13 PSIZIOM YUHHUKIB, B TOMY YHCIII 1 3 TIOCHIIIHICTIO Ta HEOOyMaHICTIO
B npuitHATTI HOBOro KK.

[Totpeba BHecenns 3min A0 KK Bunmnacs y 3atBepmakensi B 1927 p. HoBoro
KK YPCP 1927 p. (mani — KK 1927 p.).

Cr. 39 KK 1927 p. nexnapyana: «B pa3i yXujieHHsI 3aCyJ’KEHUM B1J] CILJIaTH
mTpady, BiH MOke OyTH 3aMIHEHH Ha TMPUMYCOBI pOOOTH 3 PO3paxyHKY 3a CTO
pyOsiB mTpady OJMH MICAIlL MPUMYCOBUX poOIT. 3amiHa 1MO30aBJICHHS BOJII
mrpadoM 1 HaBMaku He JormyckaeTbes» [183, ¢. 17].

Ha Bigminy Bix ananoriuHoi ctarTi momepenuboro KK, B HOBil pemaxiiii
BCTAaHOBIIOBaJIacs (popmysia MpUB’SI3KM pO3MIpy MTpady A0 Yacy HNPUMYCOBUX
po0iT, mo poOusio ii OUTIT KOHKPETH30BAHOIO Ta JO3BOJISIIO CyJaM BHHOCHUTHU
00’ €KTHBHI pIIIICHHS.

Cr. 78 rtnaBu Il «3n0oynHM 0OpPOTH MOPSAAKY YIpaBiIiHHA». «BTeua

apelITOBAHOTO 3-MiJ BapTU a00 Micls YB’ S3HEHHs, 3[1HCHEHA HUIIXOM IIIKOIY,
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3JlaMy YM YIIKOJDKEHHS CTIH, 3aMKIB 1 T. 1H., - KapaeThCcs M030aBJIICHHSIM BOJI 3
CYBOPOIO 130JIAIII€I0 Ha CTPOK JI0 IBOX pokiBy» [183, ¢. 37-38].

3 He3po3yminux npuuuH g0 aucnosumii cr. 78 KK 1927 p. ne Oymno
BKJIFOYEHO JISTHHS y BUIJISII BTEUM 3 MICIS 3aCIaHHS YU NUISIXY CIIPSAMYBAaHHS 10
HBOTO, 110 MicTuiiocs B ¢T. 95 KK 1922 p. V 1932 p. nany HOpMy OyJI0 CYyTTEBO
JOOIPaIbOBAHO Ta BUJIAHO B HACTYMHIN peaKIii:

«l. 3a BTeuy apemToBaHOro 3-MiJ BapTHu abo MicCls YB S3HEHHS —
1030aBJICHHS BOJII HA CTPOK /IO IBOX POKIB.

2. 3a BTEuy 3 Miclsg 000B’I3KOBOTO OCEJICHHS (3aciaHHsA) abo 3 JIOPOTH JI0
HBOT'O, @ PIBHO X 3a YXWICHHS BiJ BUIIPABHO-TPYAOBHUX POOIT 3aCy/KEHUX 10
3acIaHHs —

3aMiHy 3aCJIaHHsI 030aBJICHHSIM BOJII Ha TOW CaMHil CTPOK.

3. 3a camoBUIbHE MPUOYTTS BHUCIAHUX JI0 MICIb, J€ 3a00pPOHEHO iM
nepedyBaru, -

3aMiHy BHCJIaHHS 1M030aBJIEHHSAM BOJI1 a00 3aciIaHHSM Ha TOW CaMU CTpPOK,
MIPUYOMY 3aCJIaHHSIM MO>KHA 3aMIHUTH TiJIbKWA BUCIAHHS, TPU3HAYEHE HA CTPOK HE
MeHIII, siKk Tpu poku» [104, ¢.81].

VY Ttakuii croci0 3aKOHOJABEIlb HE TUIBKM BU3HAB MOMUJIKOBUM MOIEPEIHE
piteHHs o0 ckopoueHHs aucnosuiii ct. 95 KK 1922, mo Brimunacs y ct. 78
KK 1927 p., ane i CyTTeBO JOOMpaIfOBaB JaHy HOpMy. Binrak, 3a pi3Hi JTISHHS
Oynu mependayeHi pi3HI mokapaHHs (kK B YuoxeHHi 1903 p.) Ta, Haperri,
BCTAHOBIIOBAJIacs iX BepxHs Mmexa. KpiMm Toro, 10 4. 3 o3HaueHoi crarTi Oyna B
TS0 BUO3MIHEHOMY BUIJISIAI J0JaHa CT. 95!, dx macmigok, cr. 78 KK Ykpainu
BUIIIA OBOJII JIJAKOHIYHOIO Ta TYMAHHOIO, a 11 YaCTUHH, 3 OIVISIIY Ha CYMIKHICTh
JISTHb — OPTaHIYHO MOB’SI3aHUMU.

Cr. 81 nepenbauana, 10 caMOBUIbHE MOBEPHEHHS 0COOH, SIKY OyJI0 BUTHAHO
BIJIMOBIAHO 710 cyA0BOro BUPOKY 3a Mexki CPCP, - xapanocst mo30aBiieHHsIM BOJI 3

CYBOPOIO 130JISIII€F0 HA CTPOK HE MeHIe st pokis [183, ¢. 37-38].
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Haronocumo, 1o MoBa B Iili CTaTTi Wae BXKE MPO 3JI0YMH, OB’ SI3aHUM 13
HEBUKOHAHHSAM pIIICHHS Cyly B KpPUMIHAJIBHOMY MPOBA/KEHHI HE y BHIJISII
Bu3HaHHs 32 Mexi YPCP, a 3a kopmgonu CPCP.

BianosinHo A0 cT. 21 BUTHAHHS Majio TPU BUIU:

1) orojomeHHs BOpOTOM Hapomy 3 mo30aBieHHsSM rpomazsHcTBa YPCP i
TUM camMuM rpomajisicTBa CPCP 3 BUTHaHHSIM 3a HOT0 MeX1 Ha3aBK/Iu;

2) purHanHs 3a mexxi CPCP Ha neBHHMIA CTPOK;

3) BurHanHa Ha CTpok 3a Mexi YPCP abo oxpemoi wicreBocTi 3
MIOCEJICHHSIM Y TIEBHUX MICIEBOCTSX 4M 0€3 TaKoro, 13 3a00pPOHOI0 MPOKUBAHHS B
OKpeMHX MiCIIeBOCTAX 9 Oe3 Takoro [183, . 12].

Burnanns 3a mexi CPCP BBaxanocs OUTbll CyBOpUM MOKapaHHAM. [lpu
bOMY, JIUIIE TEpIIMA BHUJI BHUTHAHHA BBaXaBcid OLIb CYBOPOIO «MipOIO
COI[IaJILHOTO 3aXUCTY», HIXK 11030aBJICHHS BOJI.

bes cymuiBy, nmokapanus cr. 21 KK 1927 p. Burisigae 10BOJi KOPCTKUM,
onHak, Ha BiaMiHy Bi KK 1922 p. 3a mogiOH1 AisiHHSA HE 3aCTOCYBaJIOCs HAWBUIIIE
JIep’)KaBHE TOKapaHHA — po3cTpil. Take pillleHHS CBIAYUTH NPO CYTTEBE
MEPEOCMHUCIICHHS JTaHOTO MUTAaHHSA Ta JIEMOHCTPYE TEBHE 3MEHIIECHHS YTHUCKIB 3
Oooky nepxaBu. [loSCHUTHM Takuil MiAXiJT MOXHA OCTATOYHUM 3aTBEPKEHHSIM
HOBOT BJIaJIU, YKPITUICHHSIM JI€PKABHUX THCTUTYIIIM.

Takox cmig Biamituty, mo c1. 81 KK 1927 p. BigHOCHIAacs 10 3JI0YMHIB
POTU MOPSIKY YIPABIIHHS, @ HE O KOHTPPEBOMOLINHUX, K cT. 71 KK 1922 p.
Xoua Taka MPUHAJICKHICTh TAaKOXK BUKJIMKAE O€3JIiU MUTaHb, OJHAK, BCE K TaKH,
JUSHHS, TIOB’s13aH1 13 HEBUKOHAHHSAM CYJIOBUX PIIIEHb 3HAYHO OJMXKYE J0 JaHO1
KaTeropii, HIX 10 KOHTPPEBOMIOLINHUX, ToMY 1 B iboMy nuTaHHi KK 1927 p. 6ys
KpaIum.

Cr. 197! «JlopymeHHs BUPOKy Cyay Ipo 3a00pOHy 3aiiMaTuCs SAKOK-HEOYIb
nismpHICTIO un pomuciom» rnaBu VI «IlopyiienHs mpaBuii, 10 OXOPOHSIIOTH
HapOJIHE 3/I0POB’ s, TPOMAJICHKY O€3IeKy Ta MyOJidyHUN TOPSIOKY,

- KapaeTbCs MPUMYCOBUMHU pPOOOTaMHM HA CTPOK JO IIECTH MICAIIB YU

mrpadom 10 Tucsaui pyosis [183, c. 64].
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BigmosigHo g0 m. «u» cr. 21 [183, c. 21], 3a00poHa 3aiiMaTHCS TI€K YU
IHIIIOIO  TISUTBHICTIO YW TPOMHCIOM — Mipa COIIAJIBHOTO 3aXHUCTy CYA0BO-
BUIIPABHOTO XapakTepy, a00 X BUJ KPUMIHAJIBHOIO TOKApaHHS B Cy4aCHOMY
PO3YMiHHI.

Ha namry mymKy, mokapaHHS 3a Ha3BaHE CYCIUJIBHO HEOE3MEeYHEe [isTHHS
MOBHICTIO BIAMIOBIZAI0 CTYIICHIO CYCH1JIbHOT HeOe3EKH.

OTtpumaHni pe3yibTaTH CBiAYaTh mpo Te, 1o nicispeBotoriitai KK B YPCP
Oynu He JOCHTh BIAIMMHU B YacCTHHI BCTAHOBICHHS  KPUMIHAJIBHOI
BIJIMOBIJIAJILHOCTI 3a 3JI0YMHHU, TOB’sI3aHI 13 HEBUKOHAHHSAM pIlIEHb CYIy B
KpuMiHaJibHOMY TipoBajikeHHI. KK 1922 p. B3arani Maiike npsiMO HE pEryJitOBaB
O3HA4YE€HE MUTaHHS Ta CYTTEBO MOCTYNABCS 332 CBOIM 3MICTOM HaBiTh YJIOKEHHIO
1903 p., a KK 1927 p. xoua i OyB CyTT€BO JOOIpaIlbOBaHUH, ajie, BCE K TaKH,
JIOCUTh TIOBEPXHEBO PETYIIOBAB MHUTAHHA, M0 BXOJIUTH N0 MpEIMETa HAaIIOTO
JIOCIIIKEHHS.

B 1960 poi (BctynuB y cuity B 1961 p.) 6yno Bunano Hosuit KK (gami — KK
1960 p.), mo npoicHyBaB g0 2001 p., TOOTO OXONMUB JBa MEPIOAU: PAASTHCHKUN Ta
nepioj] He3aJIeKHOCTI.

[inkoM cripaBennmMBUMHU € 3ayBakeHHs ['.I. boroHrok mpo Te, 1110 BHJIaHHS
KK YPCP 1960 p. ctajio BaXIMBUM KPOKOM y PO3BHUTKY KPUMIHAIHHO-TIPABOBHUX
HOpM, IO 3a0e3neuyloTh BHUKOHAHHS CyJIOBUX pimieHb. Lleit HopmaTHBHO-
IIPaBOBUH aKT B MOPIBHAHHI 3 MONEPEIHIMUA KOJEKCAMHU MICTUB JOCUTH IIMPOKUN
MEepeliK 3JI0YMHIB TMPOTH NPABOCYs, IO Oylo 0OyMOBJIEHO, HacamImepel,
3MIHOIO COIL[1aJIbHO-TIOMITUYHUX YMOB (PO3BIHUAHHS KYJIbTy 0OCOOH, peadimiTarii
perpecoBaHuX Ta 1H.) BHacaigok I1bOro 3’siBUIACS TEHICHINS 1O PO3BUTKY
CaMOCTIMHOCTI CUCTEMH OPTaHiB MPABOCYIS, JIJIT OXOPOHHU K01 1 Oyyiu moTpiOHi
creniajgbHl KpUMIHAIBHO-TIPABOBI HOPMH. [7esi BUOKpEMIJIEHHS 3J0YMHIB MPOTH
IPaBOCYAJs B €UHY IVIaBY KPUMIHAJIBHOTO 3aKoHY BHHMKIA B npoekTi KK CPCP
1946 p. CopuiiasB mo inero KK VYkpaincekoi PCP 1960 p., o6’egnaBmm B
camocTiiiny rnaBy VIII «3mourHM mpoTH mpaBOCyAAs» NPaBOBI HOPMH, SKi

nepeadavyaId BiMOBIIATbHICTD 3a MOCSATaHHS Ha iIHTepecH mpaBocy s [12, ¢. 8].
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Otxe, rnaBa VIl 1iporo 3akoHOaBUOTO aKTy Majia Ha3By «3JI0OYMHU MPOTH
npaBocyanas» (ct. cr. 173-187). Came B Hiil Oyna mependaueHa KpUMiHAIbHA
BIJIMOBIIANIBHICTh 3@ 3JIOYMHM, TOB’SA3aHI 13 HEBUKOHAHHAM pIIIEHb Cyay Y
KPUMIHAJIbBHOMY TIPOBAJIXKEHHI, 1[0 CBITYUTH PO CYTTEBE MEPEOCMUCIICHHS 3MICTY
Ta MIPABOBOI MPUPOIN JAHUX CYCIITHLHO HEOC3NMEUHHX JisTHb

Cr. 183! «Yxunenns Bij BifOyBaHHs NOKapaHHS y BUIVISI 1030aBICHHS
BOJII» Tependavana KpUMiHAIBHY BIATIOBITAIBHICTh Yy BUTIISAI TIO30aBICHHS BOJI
Ha CTPOK JI0 OJIHOTO POKY 3a YXWJICHHS BiJl BIIOYBaHHS MOKapaHHs 3aCy>KEHOTO,
SIKOMY JIO3BOJICHO KOPOTKOCTPOKOBHIA BHi3/1 3 MicIis mo30aBieHHs Boji [101].

Bxazana nopma Oyna momgana g0 KK y 1977 porri BHAcTiA0K 3MiH B IOPSIAKY
BiIOyBaHHSI TMOKapaHHS y BUMIsAL TMo30aBieHHs Boji. [lomgiOHMIT 3504MH Ha
ChOTOJIHINIHIN AeHb nependauenuid 4. 3 cT. 390 uyunnoro KK VYkpainu (mana
HOpMa TaKoX OyJie pO3rJiiHyTa HaMU HUXKYE), TOMY MOXHA CTBEPIKYyBaTH, IO
ct. 183! Buctynae oquuM i3 mkepen pOpMyBaHHS Cy4acHOT HOPMH.

Posrnsigatoun caskitito cr. 183 BOayaeThCs, M0 MaKCUMAaJbHUNA YacCOBHIMA
nopir Aii nepeadauyeHoro MOKapaHHs BUTIISIAE 3aHAATO M SIKMM, BPaXOBYIOUH TOMN
(dakT, 110 cy0’€KT 3JI0YMHY BKe BiJI0yBa€ MOKapaHHs y BUIJISA1 TO30aBJICHHS BOJII.

3rigno cr. 1832 «HeBUKOHAHHS BHMPOKY Cyldy IO I030aBIECHHS IpaBa
3alMaTH MEBHI ITocaau a00 3aliMaTHCS IIEBHOIO JISIbHICTION .

«HeBuKkOHaHHS BHUPOKY CyIy Mpo T030aBJiCHHS MpaBa 3aiiMaTH TIEBHI
rmocagu abo 3aliMaTHCcd IIEBHOIO JISUIBHICTIO OCOOO0, IIOJA0 SKOI BHHECEHO
BHPOK, -

KapaeThecs mTpadoM Bifl TPUALSATH 10 BICIMACCATH MIHIMAJIBHUX PO3MIPIB
3apo0iTHOT miaTm» [101].

Xoua Ha3BaHa Bumie ctatTs 1 3’sBwiacsa B KK 1960 p. mume y 1983 porii,
OJIHaK MO>XHa CTBEPIPKYBATH, 110 CXOKI HOPMHU ICHYBaJIM Ha TepeHaX YKpaiHU i
panime. Hampuxnan, y KK 1927 p. 6im3eKor0 3a cBoiM 3micToM Oyma cr. 1971,
Jlemo He3pO3yMiMM BUIISAAa€ pilleHHs nependauntu B cr. 1832 enune

noKapaHHsi y BUIJsiAl mTpady, amke B sragaHidi Hopmi KK 1927 p. Oyno
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nepeadayeHo 1 ajabTepHATUBHE — MNpuUMycoBl pobotu. [o momioHOT imei
3aKOHOJIaBEIIb MIOBEPHYBCH i1 9ac mooymoBu 1 4. 1 cT. 389 mirouoro KK.

Tak, ct. 176* «HeBUKOHAHHS CYZOBOTO pilIeHHS» Iependadana ImoKapaHHs
y Bunsal mrTpady BiJ JBOXCOT JO YOTHUPHOXCOT MIiHIMAJIbHHX PO3MIpPIB
3apo0ITHOT TUIaTH 32 YMHUCHE HEBUKOHAHHS MMOCAI0BOI0 0COO0I0 PIllIEHHS, BUPOKY,
YXBaJIK YM IIOCTAHOBH CYAy a00 MepenkopKants ix BukoHanH:o [101].

3azHayeny ctarTtio Oyno BkioueHo go KK 1960 p. mume y 1990 p.
[TopiBHSIHO 3 HaBeJECHUMH BHIIE HOpPMaMHd, BOHA B MEHIIIH Mipi cTOCyBajacs
MUTaHHS HEBUKOHAHHS PIIIEHb CY/ly cCaMe B KpUMIHAIBHOMY ITPOBA/KE€HHI, OJHAK,
3 OISy HA OINHCAHY BHIIE EBOJIOLII0 KPUMIHAJIBHO-TPABOBUX HOPM BOHA,
Oe3nepeyHo 3aciayroBye Ha yBary. Cy0’€KTOM LbOTO 3JIOUMHY MOIJIa OyTH JIUIIE
mocajoBa oco0a, a CaHKIlg, Ha HaNly AYMKYy, Oyja IIIJIKOM TyMaHHOIO Ta
JOLIIJIBHOIO.

Hagpenene nae migacraBu crBepmkyBaTh, mo KK 1960 p. BuiinioB Ha SKICHO
HOBUH pIBEHb PO3BUTKY B YACTHHI BCTAHOBJIEHHS KPUMIHAJIBHOI B1ANOBIIaJbHOCTI
32 3JIOYMHM, I[OB’SI3aHI 13 HEBUKOHAHHAM pINIEHb CYAy B KpPUMIHAIBHOMY
MIPOBA/PKEHHI, MOPIBHSHO 3 TMOIMEPEAHIMU HOPMATHUBHO MPABOBUMHU aKTaMH, IO
nisinu Ha TepuTopli YkpaiHu a0 wuporo. [lo-mepiie, e moB’s3aHO 3 CaMoOlO
HAsSBHICTIO TakKUX HOPM, a, MO-Ipyre, 3 aJeKBaTHUMHU BUJAMU Ta MeEXaMHu
MOKapaHsb, 10 0e3MepevHo, CBIAYUTH MPO PsJl MO3UTUBHUX 3MiH, AKi BIIOYJIUCS B
HalI KpaiHl B IepioJ J1i JaHOTO KOACKCY.

[Ipu 1ipbOMYy 1171 HArOJIOCUTH HA TOMY, IO TaKl 3MIHU MPOTIKAJIN MOCTYIIOBO
Ta B1JI00pa3uiiocss Ha BHECEHHI Benukoi KuibkocTi 3MiH 10 KK 1960 p., npo mo
OyJ10 3rajlaHo BUIILIE.

31 3100yTTAM He3anexkHocti B 1991 p. mepem depkaBor IoOcCTania
HEOOXITHICTh MPUUHSTTS PSALYy HOBUX HOPMATHUBHO-IIPABOBHUX aKTiB, B TOMY YHCII1
1 B Tay3l KPpUMIHAJIBHOTO TpaBa. B 1IbOMYy NMHUTAaHHI 3aKOHOJABEIh BUPIIIUB HE
KBaITUTUCh, & PETEIHHO 1 3BAYKEHO MIIIUTH 10 1OT0 BUPIMICHHS, 100 HE JOMYCTUTH
cutyanii 3 KK 1922 ta 1927 p. Came tomy unnHuil KK (mani — KK VYkpainn)

BCTYNHUB y 3aKOHHY cuity e B 2001 pori.
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Pozain XVIII KK 2001 p. mae Taky x Ha3By, gk 1 rimaBa VIII KK 1960 —
«3M0YMHMA TIPOTHU TPABOCYAJAS» Ta CKIAJA€ThCS, HA CHOTOMHINIHIN A€Hb, 3 35
crareii (3 371 no 400%). Came 10 JaHOTO PO3/idy BKIIOUEHI CYCIHIBHO HEOE3IEUHi
JISHHS, TIOB’SI3aHl 13 HEBUKOHAHHSAM pIIIEHb CYAy Y KPUMIHAIBHOMY
MIPOBAJKEHHI.

O.P. Pomanummz, Bu3Ha4aro4u MOBHOTY 3akpimieHHs y KK Vkpainu
CUCTEMHU KPUMIHAJIBHO-TIPABOBOI OXOPOHU MOPSAKY BUKOHAHHS CYJIOBUX PIIIEHb Y
KpUMiHAIBHOMY MIPOBAKEHHI, 3a3HaYae, 1110 OCTAaHHS MOKe OyTH MOIeHa HA TPU
CKJIAJI0Bl YacTHHM (TPyNHU KpUMIHAIBHO-TPAaBOBUX HOpM). Jlo mepiioi rpymnu
MOXHa BIJIHECTH CKJIaJu 3J0YMHIB, IO 3a0€3Me4yl0Th OXOPOHY MOPSIKY
BUKOHAHHS CyJOBOTrO pilieHHs cyAiB Bcix ropucaukiii: 1) cr. 382 KK VYkpainu
(«HeBukoHauHs cymoBoro pimeHHs»); 2) cr. 388 KK Vkpainu («Hesakonni mii
n[0/I0 MaiiHa, Ha SIKE HAKJIAJCHO apellT, 3aCTaBJICHOr0 MaiiHa abo MaiiHa, sKe
OMMCAHO YM MijyIsirae KoHdicKallli») B YaCTHHI BUMHEHHS TaKUX JIH I10JI0 MaiiHa,
Ha fK€ HaKJIQJCHO apemT CHJ4uM CYAJIC0, CYJAOM Y KpHUMIHAJIbHOMY
npoBajkeHHl. J[o Apyroi rpynu HanekaTh CKJIaau 3JI0YMHIB, 110 3a0€3MeUyroTh
OXOpPOHY TMOPSIKY BHMKOHAHHSA CYJOBOIO pILICHHS JHIIE Yy KpPUMIHAJIBHOMY
poBa/KeHHI. Jl0o Takux HamexaTh: 1) CTaTTi, 110 BCTAHOBIIIOIOTH KPUMIHAIbHY
BIIMOBIAANBHICTh 32 HEBUKOHAHHS CYJIOBOTrO pimieHHs, 30kpema cr. 389 KK
VYkpaiau («YXuIeHHs BiJ MOKapaHHs, HE TIOB’S3aHOTO 3 T030aBJICHHSAM BOJII»), CT.
389-1 KK Vkpainn («YMUCHE HEBHUKOHAHHS yroId IMPO TMPUMHPEHHS abo IMpo
Bu3HaHHS BuHyBarocTi»), 390 KK Vkpainum («YxuiaeHHs Biax BigOyBaHHS
MOKapaHHs y BHUJ1 OOMEXEHHs BOJII Ta y BHJII TO30aBIEHHS BOMi»); 2) CTATTI, IO
3aKpIIUIIOIOTh KPUMIHAIBHY BIAMOBIAAIBHICTh 32 MOPYIIEHHS BCTAHOBJIEHOTO
KPUMIHAJIbHO-BUKOHABUUM 3aKOHOJIAaBCTBOM IPABOBOTO DPEKUMY BiIOyBaHHS
BU3HAYEHOI0 CYJOBUM pIlICHHSIM MokapaHHs, Hanpukiaa, cr. 391 KK VYkpainu
(«31icHa Hemokopa BHMOIaM ajMiHICTpallii YCTaHOBHM BHUKOHAHHS ITOKapaHb),
ct. 392 KK VYkpainu («/lii, mo xe3opranizyiorb poOOTY YCTaHOB BUKOHAHHS
nokapanby), cT. 393 KK Vkpainu («BTeua 3 Micls mo30aBieHHS BOi a0b0 3-Tij

Baptn»), cT. 394 KK Vkpainum («BTeua i3 cmemiaiai3oBaHOTO JiKyBaJbHOTO
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3akiany»), cr. 395 KK Vkpaiam («IlopyiieHHS mpaBui aJMiHICTPAaTHBHOI'O
Harmsigy»). TpeTio Tpymy CKJIaJaloTh KPUMIHAIBHO-TIPABOBI HOPMHU 3arajibHOl
gactuau KK VYxkpainu, 1m0 BCTaHOBIIOIOTH HACHIIKH KPUMiHAIBHO-TIPABOBOTO
XapakTepy Yy BUMAJKy HEBUKOHAHHSA CYJIOBOTO pIIICHHS Y KPUMIHAIBHOMY
NPOBa/DKCHHI, fK-OT: 1) MOpyHIEHHS YMOB TIepefadi OcoOM Ha MOpPYKH,
BCTAHOBJICHUX B yXBaJl TMpoO 3BUIBHEHHI OCOOM B  KpUMiHAJIBHOI
BianoBigansHOCTI 3a ¢T. 47 KK Vkpainu. [IpaBoBi Hacmiaku — NPUTIATHEHHS 0
KPUMIHAJIBHO1 BIAMOBIIAILHOCTI 32 BYMHEHUI HEIO 3JI0YWH; 2) TMOPYIICHHS YMOB
3BUILHEHHS BiJl TOKapaHHs Ta oro Bi0yBaHHs 3 BUIIPOOyBaHHSM (4. 2 cT. 78, 4. 2
ct. 104 KK Vkpainu). [IpaBoBI Hacimigku — HampaBi€HHS 3aCyKEHOIro [
BIIOYBaHHSI MPU3HAYECHOIO TOKapaHHs; 3) MOPYILIEHHS YMOB 3BUIBHEHHS BIJ
Bi/IOYBaHHS MOKAapaHHS 3 BUIPOOYBaHHSM BariTHUX >KIHOK 1 KIHOK, SIKI MalOTh
nited BIKOM 110 ceMu pokiB (4. 5 cr. 79 KK Vkpainu). IlpaBoBl Hacmiaku —
HAIpPaBJIEHHS 3aCyIKEHOro Il BIOYBaHHS MPU3HAYEHOI'O MOKAapaHHS 3TiTHO 3
BUPOKOM Cyay; 4) TOpYIIEHHS YMOB 3BUIBHEHHS BIJ BIJOYBaHHS MOKapaHHS
BariTHUX >KIHOK 1 KIHOK, SIKI MAalOTh JIT€A BIKOM 110 TphOX PokKiB (4. 5 cT. 83 KK
VYkpainu). [IpaBoBi HacHiIKM — HaMpaBJICHHS 3aCyIKEHOTO i BiIOyBaHHS
MPU3HAYEHOTO TTOKApAHHS 3TAHO 3 BUPOKOM CYAY; 5) YXUJICHHS HEOBHOJITHBOTO,
SKUW BUMHUB 3JI0YMH, BIJ 3aCTOCYBaHHA JIO HBOTO TPUMYCOBUX 3aXO/IIB
BUXOBHOTO XapakTtepy (4. 3 cr. 97 KK Vkpainm). [IpaBoBi Hacmigku -—
INPUTSATHEHHS] 1O KPUMIHAJIBHOI BIAMOBIAAIBHOCTI 32 BUMHEHHUN 37104MH. OKpemMo
70 1€l rpynu moTpioHO BimHecTh mojoxkeHHS 4. 4 cr. 10 KK Vkpainm mono
paBOBUX HACTIAKIB, TMOB’SI3aHMX 13 HEBUKOHAHHSAM BHUPOKY 1HO3EMHOI
nepxkasu [160, c. 270].

Hapeneni tBepmkenns O.P. PomanumuH BUIAIOTBCA HE  30BCIM
oOrpyHTOBaHMMH. Tak, Mo-Teplie, Haiie AOCHIKCHHS BXKE BKa3aHUX 3JI0YMHIB
IPYHTYETHCSl Y TOMY YHCIII Ha MOHATTI «KPUMIHAJIBLHO-TIPABOBOIO 3a0€3MeUeHHS,
sanporionoBanoro  B.B. IllaGmuctum  (cuctemMu  TpaBOBUX  HOPM,  SKi
permaMeHTyloTh TMpaBOBI B3a€EMHMHM Ta IOPUAMYHUN CTaTyC y4YacHHKIB

KPUMIHAJILHO-TIPABOBUX BIAHOCHH U 1HINUX 3aIIKABIEHUX 0C10, 1[0 BUPAKAETHCS Y
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CTBOPEHHI HAJIMHUX YMOB JUUIS BUIBHOI peajizallli HUMH CBOiX IpaB 1 cBOOOJ, a
TaKOX y TapaHTyBaHHI BUKOHAHHS OOOB’SI3KIB Ta SIKE 31HCHIOETHCS CYO’€KTaMH,
HAJUICHUMU TIOBHOB@XEHHSIMHU IIIOJI0 CTBOPEHHS Ta 3acTOCYBaHHS HOPM
KpuMiHanbpHOTO 3akony) [201, c. 5].

[To-mpyre, AiSNIBHICTE KPUMIHAIBHO-BUKOHABUOI CUCTEMHU HE HAJICKHUTH 0
NMPaBOCYJHUIIBKOI,  OCKUIBKM  MpaBOCYIJsl Yy  KPUMIHAJIBHOMY  MPOIEC]
3aBEpPIIYETHCS BUHECEHHSM BUPOKY. JlIsNIBHICTH KpPHUMIHAJIbHO-BUKOHABYOI
CUCTEMHU — II€ YIIPABIiHChKA MISUTBHICTH 1 37I0YMHH, K1 BUMHSIIOTHCS Y i CHCTEMI,
SK Taki, 110 TMOCSTAal0Th Ha CYCIUIbHI MPAaBOBIIHOCMHU Y cdepl mporecyaabHOi
yIpaBIiHCHKO-BUKOHABYOI AisUTbHOCTI [129, c. 28].

VY 3B’43Ky 13 uuM BKItoueHHs1 O.P. PoMaHUMIIMH 10 CUCTEMU KPUMIHAJIBHO-
IPaBOBOI OXOPOHM TOPSIKY BUKOHAHHS CYAOBHX PIIEHb y KPUMIHAIBHOMY
IPOBA/PKEHHI CTAaTe€W, IO 3aKPIIUIIOIOTh KPUMIHAIBHY BIiANOBIAAJIBHICTh 32
MOPYIICHHS ~ BCTAHOBJIEHOTO  KPHUMIHAJIBHO-BUKOHABYMM  3aKOHOJABCTBOM
MPABOBOr0 PEXUMY BiAOYBaHHS BHU3HAYEHOTO CYJIOBUM PIIIEHHSM IOKapaHHS,
BUTJIAJIA€ HE 30BCIM OOIPYHTOBAHHMM Ta, MOXKJIUBO, IITY4HO po3mmpenum [197,
¢ 223].

Cnuparouuch Ha pe3yJbTaTH aHai3y ICHYIOUHX CepeJl HAYKOBIIIB I1IXO/I1B
0 PO3YyMIHHS TOHATTS «mpaBocyqas», A.Il. Mazyp mnpornonye po3pi3HATU
«MPaBOCYANID» AK 00 €KT KPUMIHAIHLHO-TIPABOBOI OXOPOHH Ta «IPABOCYAID K
npolecyanbHy TisUTbHICTh cyay [122, ¢. 364-368]. Pa3zom i3 Tum, HOro momanbri
nmyOJiKarii cBi4aTh Mpo AOCTIHKEHHS METOJIUKHA PO3CIIiIyBaHHS 3JI0YMHIB MPOTH
MpaBoOCyAsl, IO JIMIIE JOJATKOBO CBITYUTH MPO AKTYaJbHICTH OOpaHOi TeMH,
IpOTe€ CTaBUTh MiJ CYMHIB 3HAa4€HHS pOOIT BJACHE KPUMIHAIBHO-MPABOBOI
TEMAaTHKH, 110 MaJIM MiCII€ Ha MOYaTKy TBopyoro nomyky A.Il. Masypa.

Otxe, posristHemo crarti KK Ykpainu, 1o BCTaHOBIIOIOTh KPUMIHAIBHY
BIJIMOBIJIAJIGHICT 32 3JIOYMHH, TIOB’S3aHI 13 HEBUKOHAHHSAM PINICHb CYAY ¥
KPUMIHAJIbHOMY TPOBAKEHHI.

Cr. 382 «HeBukonanus cyaosoro pimeHHs» KK Ykpainu 3akpimitoe:
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1. YMucHe HEBUKOHAHHS BUPOKY, PIIIEHHS, yXBaJld, TOCTAHOBU CYyHy, IIO
HaOpaJii 3aKOHHOI CHJTH, a00 TIEPEIIKOKAHHS iX BUKOHAHHIO -

KapaeTbes mTpadoM Bif I SATHCOT IO OMHIE] TUCAYl HEOMOMATKOBYBAHUX
MIHIMYMIB JIOXOJIiB TpOMaJIsiH a00 1030aBJICHHSM BOJI1 Ha CTPOK JI0 TPHOX POKIB.

2. Ti cami mii, BUMHEH1 CITY’KOOBOIO 0CO00¥0, -

KaparoTbcsd mTpaoM Bi CEMHUCOT M'SATASCATH JIO0 OJHIET THCSAY1
HEOIMOJAATKOBYBAaHUX MIHIMYMIB JIOXOJIB TPOMaJsH a0o0 IM030aBJICHHSAM BOJII Ha
CTPOK JO M'STH POKiB, 3 M030aBIICHHAM IIpaBa OOIMATH TEBHI MOCAAW YH
3aiMaTHCs MEBHOIO JISUTbHICTIO HAa CTPOK JI0 TPhOX POKIB.

3. Jii, nepeadaveHi 4YaCTUHOIO MEpUIO0 ado JIPYroro IIi€l CTAaTTi, BYUMHEH]
CIIy’K00BOI0O 0Cc00010, sika 3aiiMae BIAMOBIAaJIbHE YU OCOOJMBO BIJIMOBIAAIbHE
CTaHOBHUINE, a00 0CO00I0, paHillle CYAUMOIO 3a 3JIOYWH, TepeAdadeHuil III€r0
CTaTTel0, ab0 SKIIO BOHMU 3alOAISUIM ICTOTHY IIKOJAY OXOPOHIOBAHMM 3aKOHOM
mpaBaM 1 CBOOOJIaM TpOMAJisiH, JCp>KaBHUM YW TPOMAJCHKUM 1HTepecam ado
1HTEpecaM IPUANYHUX 0CIO, -

KaparoThCsl MO30aBJEHHSIM BOJII HA CTPOK BiJ TPhOX JO BOCBMHU POKIB 3
1030aBJIEHHSM MpaBa 001MMAaTH MEBHI MOCaau a00 3aiMaTHCs TIEBHOIO JiSUTHHICTIO
Ha CTPOK JI0 TPhOX POKIB.

4. YMucHe HEBHKOHAHHS CIy’)KOOBOIO 0C000I0 pimieHHS €BpONEHCHKOrOo
cyny 3 mpaB mogunu, pimeHHs Koncrurtymiinoro Cyny VYkpainu Ta ymmucCHe
Henoiep kaHHs Heto BUCHOBKY KoncturyuiitHoro Cyny Ykpainu -

KapaeThCsl MO30aBIICHHSM BOJII HA CTPOK B TPbOX JO BOCBMH POKIB 3
1o30aBJICHHSIM TpaBa 001MaTH MEBHI MOCAAW YU 3aWMAaTHUCS TIEBHOKO AiSUTLHICTIO
Ha CTPOK JI0 TPHOX pokiBy» [102].

Crig HaroJIOCUTH Ha TOMY, IO MPEIMET HAIIOTO JOCIIHKEHHS OXOILTIOITh
HE BCI 3JIOYMHM, MepeadadeHi I[I€0 HOPMOIO, a JuIle Ti, IO TOB’s3aHl 13
HEBUKOHAHHSM PILIEHb CYAY caMe Y KpUMIHAIbHOMY MPOBAKEHHI.

Ct. 389 «YxusneHHs Bij MOKapaHHs, HE OB’ A3aHOTO 3 MO30aBICHHSIM BOJII»
CKIagaeThes 3 BoX yacTuH. Y. 1 mependadae KpuMiHaIbHY BIAMOBIAAIBHICTD Y

BUTJISIII BUMIPABHUX POOIT HA CTPOK JO JABOX POKIB a00 0OMEKEHHSIM BOJII Ha TOM
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CaMUM CTPOK 3a YXWJICHHS 3aCy/DKEHOTO Bij cruiatd mrpady ado Bij BiOyBaHHS
MOKapaHHs y BUJI M030aBJiCHHS MpaBa 00iMMATH MEBHI MOCATyd YA 3alMATHCh
neBHOIO HisutbHicTIO [102].

BcraHoBiieHHsS BiANOBINANBbHOCTI 32 HEBUKOHAHHS CYJOBOTO pIIIEHHS Y
BUTJIAJ cIuiaTu mrpady Oyno momynaspHuM e 3 4aciB icHyBanHs BKJL, mpo mio
HII0CS BUIIE, TOMY JIaHa HOpMa Mae 0araToBIKOBI FOPUIANYHI TPaJIUIIii.

[Ilo cToCyeThcsl BCTAaHOBJICHHSA KPUMIHAIBHOI  BIAMOBIJAIBHOCTI 32
HEBUKOHAHHS CYJOBOTO DIIIEHHS y BUTJISAI MO30aBlIeHHS MpaBa 3aiiMaTd TMEBHI
MOCaJM YM 3aiiMaTUCh MEBHOIO AISUIBHICTIO, MOAI0OHI HOPMU OYJIHM MOIMYJISPHUMH B
CPCP mnoumnnatoun 3 KK 1927. OcobnmBoi cx0XoCTi JaHa HOpMa HaOyBae 31
cT. 1832 «HeBUKOHAHHS BMPOKY Cydy IIpO MO30aBICHHS NpaBa 3aiiMaTH IIEBHi
nocaau abo 3aiiMaTHCs NEBHOIO NISUIbHICTIO», OJJHAK Ha BIAMIHY BIJI LI1€] HOPMHU,
ct. 389 KK VYkpainu nepenbayae B SIKOCTI NOKapaHHsS HE BUILIATY IITpady, a
BUIPaBHI pOOOTH 4YM OOMEXKEHHS BOJI (JI0 pedl, JaHWW BHJ TMOKapaHHS He
3actocoByBaBca 3a yaciB CPCP). MoxiuBo, Takuil BUOIp 3aKOHOJABLS MOXKHA
MOSICHUTHU TUM, 110 TokapanHs 3a 4. 1 ¢r. 389 KK Vkpainu € crninpHUMU 17151 TBOX
3JI0YMHIB: HEBUKOHAHHS PIIEHHS CYJy B KPUMIHAIHHOMY MPOBAHKEHHI y BUTIISI
cruiaty mwrpady Ta HEBUKOHAHHS PILLIEHHS CYAYy B KpUMIHAJIbHOMY MPOBAKEHH1 Y
BUTJISAII TI030aBJICHHsS TpaBa 00iMiMaTH TEBHI Tocaaud abo 3alMaTHCs TEBHOIO
JIsUTbHICTIO. JIJIsT TIepiIoro AisTHHS BCTAHOBJIIOBATH CAHKIIO Y BUIJISII, 3HOBY XK
Taku, cruiatu mrpady BOAYAETHCS HETOPEUYHUM, TOMY, BBAKAEMO, BPaXOBYIOUU
CXOKMM CTYIIHBb CYCIUJIBHOI HeOe3MeKH NHMX 3JI0YMHIB, 3aKOHOJABEIh BHUPIIIUB
o0’elHaTH 1X B €IMHY HOpPMY, IMepeAdauuBIIM [JIi HUX YyHIBEpCaJbHI
bTEPHATHBHI MIOKAPaHHS.

Bignosiguo 10 4. 2 cr. 389 KK VYkpainu, apemroMm Ha CTPOK JI0 HIECTH
Mics1iB @00 0OMEKEHHSIM BOJII HA CTPOK JI0 TPhOX POKIB KapaeTbCs 3aCyIKEHUH,
SKUW YXWIUBCS BiJl BiOyBaHHS TIOKapaHHS y BUJI TPOMAJCHKUX UM BHUIPABHHUX
poGiT [102].

3rimno cr. 51 KK VYkpainu mnokapanHs y BUITISAI TPOMAJCHKHX YU

BUIMIPABHUX POOIT BBAXKAIOTHCSA OUIBII CYBOPHUMH, HDK miTpad Ta M030aBICHHS
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npaBa oOifiMaTH TeBHI mocagud abo 3aliMaTucs MeBHOIO mAisutbHIicTIO [102].
besnepedno, BpaxoByrouu 11eii (hakT, MisTHHS, TIOB’A3aH1 13 HEBUKOHAHHSM PIIIEHHS
Cyly y KpHUMIHAJILHOMY TIPOBA/DKEHHI Yy BUTJISAII yXWJIEHHS BiJ BigOyBaHHS
MOKApaHHS y BHUJl T'POMAJCHKMX YW BHUIPABHUX POOIT MalOTh OUIBII YKOPCTKO
KapaTHcs, HDK 37104nHH, BKazaHi y 4. 1 cr. 389 KK Vkpainu, Tomy caHkmil i€l
HOPMHU BUTJISAIOTH JJOTTYHUMU Ta aKTyaJIbHUMHU.

B cr. 389! «YMucHe HEBMKOHAHHS YrogM IIPO HPMMHUPEHHS abo IIpo
BU3HAHHS BUHYBATOCT1» MPOTOJIOIICHO:

«1. YMuCHe HEBUKOHAHHS 3aCy/PKCHHM YTOJM MPO MPUMHPEHHS ado Mpo
BHU3HAHHS BUHYBATOCTI -

KapaeThCsl apelIToM Ha CTPOK J0 IIECTU MICSAIIB a00 0OMEKEHHSIM BOJI1 Ha
CTPOK JI0 TpbOX pokiB» [102].

s HopMma 3’siBuUnacs nuile 3 npuidHATTAM A1rodoro KK Ykpainu ta He mae
icropuunoro miarpynts. i nertanbHuil aHamiz Oyne HpoBeleHMI B HACTYITHHUX
po3auIax Haoi poOoTH.

Cr. 390 «YxuiieHHs Bij B1IOyBaHHS NOKapaHHS Y BUJ1 OOMEKEHHS BOJII Ta
y Buji o36asneHHs Boii» KK Ykpainu cknagaersest 3 Tppox yacTuH. BiamoBigHo
no 4. 1:

«1. CaMOBIITbHE 3aTHMIICHHS MiCIlsi OOMEXEHHS BOJI a00 3JIICHE yXUIICHHS
Bill poOiT, abo cHUCTEeMaTUYHE TMOPYIIEHHS TPOMAJCHKOTO TOPSAKY YU
BCTAHOBJICHUX IMPaBWJI MPOKUBAHHS, BUMHEHI 0CO0010, sIKa BiJOyBa€ MOKapaHHs y
BHUJII OOMEKEHHS BOJI, -

KaparoThcs M030aBICHHSM BOJIi Ha CTPOK JI0 TPHOX pokiny [102].

OOMexeHHsT BOJII — OJIHE 3 HAWKOPCTKIMIMX MoKapaHb, nepeadavennx KK
VYkpaiau. 3po3ymisio, 0 Ha3BaHI JISTHHS MalOTh BU3WBATH aJICKBATHY OIIHKY 1
peakiito 3 OOKy Jep)KaBH, TOMY, 3aKpIiIJIEHHS 3a HUX OUIBII KOPCTKOIO
MTOKapaHHs y BUTJIS/I TT030aBICHHS BOJII BUTIISIAE TIPABMIIBHIM KPOKOM.

Y. 2 maHoi cTaTTi ACKIapyeE:
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«2. HernoBepHeHHsI 10 MicCIlsl BIOyBaHHsI MMOKapaHHs 0coOH, sika BigOyBae
MOKapaHHA y BHUAI OOMEXEHHS BOJI Ta SIKii OyJlo O3BOJIEHO KOPOTKOYACHUI
BU13]1, MCIIA 3aKIHYEHHS CTPOKY BHI3Ty -

KapaeTbcsi OOMEKEHHSAM BOJI HAa CTPOK 1O JBOX POKIB a00 M030aBiICHHSIM
BOJII HA TOW camuit ctpok» [102].

JIMCKYCIHHUM BUTJISIZIA€ PIIEHHS 3aKOHOJIABIISI BKJIFOUUTH B SAKOCTI CaHKIIII
70 4. 2 c1. 390 KK Ykpainu oOMexeHHs BOJIl Ha CTPOK JI0 IBOX POKIB (3 OIJIsIAY Ha
Te, 0 0co0a BYMHIOE JISHHS, IOB’S3aHE 13 HEBUKOHAHHSM PIIICHHS CYIy B
KPUMIHAJILHOMY MPOBAPKEHI, B IKOMY CYO’€KT 3JIOUMHY 3aCY/IKYETHCS 10 TAKOTO
CaMoTO TMOKapaHH).

BtiM, nana HopMma mnepenbauae 1 iHIIE MOKapaHHsS — IMO30aBJIEHHS BOJII,
TOMY, 3aJIEKHO B1JI KOHKPETHOTO CKJIAJy 3JIOYMHY CYJl MOKE€ BUHOCUTH HANOUIbII
BJIaJI€ TA CIIPABEJIMBE PIILICHHS.

3HOBY K TaKM BKa)XeMO, [0 XO4a MOKAapaHHS y BUIJISIAI OOMEXEHHS BOJI
3 SBUJIOCS 32 YaclB HE3aJeXKHOCTI YKpaiHHW, OJHAK MOro B MEBHIM Mipi (B 4aCTHHI
JIEpKaBHOTO KOHTPOJIO 3a BUKOHAHHSIM) MOXJIMBO TMOPIBHIOBATH 13 IHIIUM —
3acllaHHAM, 0 aKTHMBHO BHKOPUCTOBYBAJOCS Ie 3a 4aciB Pociiichkoi imrmepii.
3BICHO, B YaCTHHI TYMAaHHOCTI Ta YMOB BHUKOHAHHS MOKapaHHs TakKl MOPIBHSIHHS,
M’SIKO Ka)XXydd, € He€ JOPEUYHHMH, aJPKE 3aclaHHS B I YacTUHI BUTJIAIAE
BapBApPCHKUM CIOCOOOM TMOJABJIEHHS OCOOUCTOCTI, MPUTHIYEHHSI OCOOH, TOJI K
0OME3KEHHS BOJI1 — X04a 1 I0BOJI1 )KOPCTKUW BUJI MOKAPAHHS, OAHAK HEOOXITHUN Ta
TaKHi, 10 BIAMOBIAa€ YMOBAM HOPMAaJIbHOTO 1ICHYBaHHS JIFOJIUHHU.

B 4. 3 cT. 390 3a3Ha4eHO:

«3. HemnoBepHeHHs1 A0 MicCIlsl BIIOYBaHHs MMOKapaHHs 0coOH, sika BiIOyBae
MOKapaHHs y BHJII MO30aBICHHS BOJI Ta AKid OyJIO JO3BOJICHO KOPOTKOYACHHIMA
BUI3/1, MiCJIA 3aKIHYEHHSI CTPOKY BHi3[y -

KapaeThes Mo30aBICHHAM BOJIi Ha CTPOK 10 TPhOX poki» [102].

Sl ke OGyJI0 BKa3aHO BHINE, JaHa HopMa O6aszyerhes Ha cr. 1831 KK 1960 p
«YXueHHs BiJl BiIOyBaHHS MMOKApaHHS y BUTIISAII MO30aBIEHHS BOJ1». 3ayBaKUMO

Toi ¢akt, mo 4. 3 cr. 390 KK Vkpainu xoua 1 nependadae TOW camMuil BUJ
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MOKapaHHsT — T1030aBJIeHHA BOJi, OJHAK MHOro MaKCHUMallbHa TPHUBAJICTh
301IbIIMTIACS 3 OJHOTO POKY 1O TPHOX, IO, 3BAXKAIOUM HA CaM CKJIaJ 3J0YHHY,
BUKJIMKAE JIUIIIE TITPUMKY.

Cr. 390! «HeBukoHaHHa OOMEXKYBaIbHHX 3aXOJiB, OOMEKyBaJIbHUX
IPUMKCIB a00 HEMPOXOJKEHHSI MPOTrpaMu JJIsl KPUBAHUKIBY Oyjia BKIIOYEHA JI0
KK Vkpainu ocTaHHBOIO 3 HaBEJACHUX BHIIE 3TIHO 13 3aKOHOM YKpaiHM BIJ
06.12.2017 Neo 2227-VIII «IIpo BHeceHHs 3MiH 10 KpuMiHaipHOro Ta
KpumiHanbHOTO MpoIecyalbHOTO KOJEKCIB 3 METOI0 peaiizaiii MOJ0KEHb
KouBenmii Pagu €Bponu mnpo 3amoOiraHHs HACHIBCTBY CTOCOBHO KIHOK 1
JOMAaITHLOMY HaCHJIbCTBY Ta OOPOTHOY 3 IMMHU sBHIIaMu» [157].

JlaHa HOpMa BCTAHOBIJIIOE:

«YMHUCHE HEBUKOHAHHS OOMEXYBaJIbHUX 3aXO/[lIB, MEpPE0AUCHUX CTATTEIO
91-1 uporo Kogekcy, abo ymucHe HEBUKOHAHHS OOMEXYBaJbHUX MPHUITUCIB, a00
YMHUCHE YXWJICHHS BiJ MPOXOKEHHs MPOTpaMu il KPUBJIHUKIB 0CO0O0I0, 11010
AKOT TaKi 3aX0/IM 3aCTOCOBaHI CyJIOM, -

KaparoThCsl apelIToM Ha CTPOK JO IIECTH MICSIIB a00 0OMEKEHHSM BOJI1 Ha
CTPOK 10 1BOX pokiB» [102].

Hetanbauii anamiz uiei cratti KK Ykpainu Oyne mpoBeneHuid B po3aiii
JPYrOMY HaIloi TucepTaIitHoi poOoTH.

OTxe, MpeAMET HAIIOTO MOCHTIKEHHS CTaHOBIATH HacTtymHl cTtarTi KK
Vkpainu: 382 «HeBukoHaHHS CYJOBOTO pillleHHs» (B YacTHUHI 3JI0YHMHIB,
MOB’SI3aHUX 13 HEBUKOHAHHS CYJIOBOTO PIIICHHS B KPUMIHAJIBHUX MPOBAKEHHSIX),
389 «YXWIEHHS Bij MOKApaHHS, HE IIOB’S3aHOTO 3 MO30aBJIEHHAM BONi», 389!
«YMUCHE HEBUKOHAHHS YTOJIU MPO MPUMHUPEHHS a00 MPO BU3HAHHS BUHYBATOCTI»
Ta 390 «YxuneHHs BiJ BiAOyBaHHS MOKapaHHS Y BUA1 OOMEXEHHsS BOJII Ta y BHII
nosbasienns Bom» Ta 390!  «HeBukoHaHHS ~OOMEXYBAaIbHMX — 3aXOJiB,
OOMEXyBaJIbHUX TPUIHKCIB a00 HEMPOXOJDKEHHS MPOrpamMu I KPUBIHHUKIBY.
VY HacTymHMX TIAPO3AUIaX Ta po3auiax Hamoi poOoTu Oyne OoOTpyHTOBAHO
HEOE3MeYHICTh 3JI0YMHIB, [IOB’S3aHUX 13 HEBUKOHAHHSM pIllIeHb Cyay ¥y

KPUMIHAJILHOMY TIPOBAJDKEHHI; y3arajJbHEHO 3apyODKHUN OCBIJ KPHUMIHAJIBHOT
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BIIMOBIJATBHOCTI 3a 3JI0YMHM, TIOB’SI3aHI 13 HEBUKOHAHHSAM pIlIEHb CyAy VY
KPUMIHAIBHOMY MPOBAKEHHI; PO3KPUTO €JIEMEHTH CKJIAiB 3JI0YMHIB, OB’ I3aHUX
13 HEBUKOHAHHSIM PIIlIEHb Cy/ly Y KpUMIHAIBHOMY MPOBA/KEHHI Ta PO3KPHUTO 3MICT
iX 03HaK; COPMYITHOBAHO MPOIO3UIIiT 3 YIOCKOHAJIIEHHS! YAHHOTO 3aKOHOJIaBCTBA
Ta MPAKTUKHU HOTO 3aCTOCYBAHHS B YACTHHI MPOTHU I HEBUKOHAHHIO PIIICHb CYAY Y

KpUMiHAJILHOMY IIPOBaKCHHI.
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1.2. CouiagbHa 00yMOBJIEHICTh KPHUMIiHAJBHOI BiINMOBiZaJBLHOCTI 3a

HEeBUKOHAHHS pillleHb CyAy Y KPpUMiHAJbLHOMY NPOBA/ZKEHHI

ITepmr HDK TepedTH 10 PO3MIIAY CKIAQAIB 3JIOYMHIB, IIOB’SI3aHUX 13
HEBUKOHAHHSIM pIIIeHb CYyAy Yy KpPUMIHAJIbHOMY TPOBAIKEHHI, JIOIIBHO
MpoaHaTi3yBaTH  COIIAJIbHY OOYMOBIICHICTh  BCTAQHOBJICHHS ~ KPHMiHaJbHOI
BIIMOBIAAIBHOCTI 3a JaHi JisiHHA. Pe3ynpTaTé Takoro aHami3y JOMOMOXKYTh
3pO3yMITH BCIO HEOOX1IHICTh Ta CyTHICTh ITUX HOPM, IO JO3BOJUTH B HACTYIHUX
po3ai1ax Hamoi poOOTH OUIBII JETATIbHO BCTAHOBUTU BAKIIUBICTh BKIIFOUCHHS
(a00 BUKIIFOUEHHS) 3 HUX OKPEMUX MOJIOKEHb.

Ax 3aznavae A.M. Ilynera, OaHalibHE KOMEHTYBaHHS 3aKOHY PO
KPUMIHAJIGHY BIJIMOBIATBHICTh, BHUSBJICHHS Ta KPUTHKA HOTO HEJOJIKIB €
HEJIOCTATHIM JJISl PO3YMIHHS COLIIAJIHOTO Ta IOPUAUYHOTO 3HAYEHHS T1€1 UM 1HIIOT
KPUMIHAJILHO-TIPABOBOI HOPMHU. AKTyaJbHUM BHU3HAETHCS BUSIBICHHS COIIAJIbHO-
MPaBOBOi Ta IOPUJIUYHOI OOYMOBJIEHOCTI BCTAaHOBJIEHHSI KPHUMiHAJIbHO-TIPABOBOI
3a00pOHM Ta BHU3HAYEHHS 3aJE€KHOCTI il 3MICTY BiJi KOHKPETHHX COLIQJIbHHUX,
HOJITHYHKX Ta IHIIMX YMOB, SIKi iICHYIOTh y choroaeHHi [205, ¢. 11-12].

[ToBHICTIO MOTOMKYEMOCS 3 YKa3aHOIO TE3010, AK€ HEMOXKIIUBO MPOBECTH
edeKTUBHE JOCTIKCHHS TUX YU 1HIIMX HOPM HE PO3yMiIOUU Ta HE BCTAHOBHBIIH
ix comianbHy 00yMOBIeHICTh. OCTaHHS BUCTYIIA€ B poti GyHIAMEHTY, BiJICYTHICTh
ab0 HEeJOCTaTHS MILHICTh SIKOTO PaHO YW MI3HO IpH3BENE A0 PYWHYBaHHS BCIEl
KOHCTPYKIIii (TOOTO camoi HOPMH).

Jlns Toro, abu pO3TJISHYTU O3HA4Y€HE NHUTaHHs, HEOOXITHO BCTAHOBUTHU
CYTHICTh TEpPMIHIB «KpHUMIHAII3AIlls» Ta «coliaJibHa OOYMOBIICHICTBY», SKi
BIJIIrPArOTh B HbOMY 0a30BY POJIb.

Cnymaumu € 3ayBakeHHs O. [lomoBud mpo Te, MO Yy KPUMIHAIBHO-
MPaBOBI JOKTPWHI BIJICYTHE €JUHE PO3YMIHHS TOHSTTS «KPUMIHATI3AIID.
AHani3 OpUANYHOI JiTepaTypH 13 3a3HAa4eHOi MpoOJeMH, Ha JYMKY BYEHOI,
JIO3BOJISIE BUOKPEMHUTH TaKi MIAXOAU 0 MOro BU3HAYEHHA: 1) KpuMiHaAmI3aIis SIK

neranbHe Bu3HaHHA AisHHS 37m0unHOM ( I'. 3mo6iH, C. Kemina, b. Tepent’es,
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B. Bnagumupos, 0. JlsnyHoB, A. SIkoBneB); 2) KpuMiHami3alis SK BU3HAHHS
NMEBHUX JisSHb 3JIOYMHAMH YW orosomeHHs ix Ttakumu (B. Kiouxkos,
M. 3aropoanikoB); 3) kpuMmiHami3amis SK 3akpituieHHS (dikcarlis) 3TOYMHHHX
JISHb Y KPHUMIHAQJbHOMY 3aKOHI, a TaKOX IIeBHI OOMEXKEHHS B 3aCTOCYBaHHI
IHCTUTYTIB 3BUIbHEHHS BiJ MOKapaHHS a0o BUSABICHHS (POpPM 1HIWBITyaTbHOI
noBeniHky (P. [Namak6apos, A. Kopobeer) [155, c. 209].

3 HaBEJICHOT0 BOAYAETHCA CXOXICTh MEPIIMX JIBOX IMIJXOIB MiX COOOI0 Ta
OUTBII MIUPOKUN 3MICT OCTaHHBOTO. be3 CyMHIBYy, KOXKHA 3 17l Mae «IpaBoO Ha
KUTTS» B HAYKOBHUX KOJIaX, aJK€ € OOIPYHTOBAHOIO Ta MICTUTh Yy cOOl psl
nepesar. B Toil xe yac y Oyab-sKiil 13 HUX HasiBHI MI€BH1 HEAOJIKH, SIKI 1 CIIYT'YIOTb
iICTaBaMH 11 BUHUKHEHHS HOBUX CITPOO MEPEOCMHUCIICHHS IIbOTO MMUTAHHS Ta HE
JTO3BOJISIIOTh BUOKPEMUTH €JUHUN TPUMHITHUI BapiaHT.

Crning 3a3HayuTH, 110 KUIBKICTh BH3HAYEHb TEPMIHY «KpPUMIHAI3ALIs» B
Haylll KpUMIHAJIBHOTO TMpaBa 3HayHO Ouibine HDK HaedeHi O. [lomoBuu Tpu,
OJIHAK caMe€ Il MAXO0U € HAUOUIbII MOITUPEHUMHU.

[IpoananizyBaBiy ICHYIOYl Ha ChOTOAHINIHIA JIEHb AYMKH IIOJO HOHSTTS
kpuMinamizamii FO.B. AGakymoBa fiiliuia BHUCHOBKY TPO HAasIBHICTH JIBOX
OCHOBHHX KOHIIEMIIii BUBHAYEHHS JAHOTO MUTaHHsA. [IpencTaBHUKY mepIoi 3 HUX
(myH1(1KaIiOHICTCHKOT) PO3YMIIOTh IMiJI KPUMIHATI3AII€I0 HE TUTLKH 3aKPITJICHHS B
3aKOHI O3HAaK HOBHMX CKJIaJiB 3JIOYMHIB, a ¥, TMEpeayciM, HETaTHUBHI 3MIHM B
caHkilisix HopM Ocob6immBoi wactuHu KK y Oik iX TiIBUINECHHS, BBEJICHHS
HOPMATUBHUX OOMEXEHb Ha 3aCTOCYBaHHA IHCTUTYTIB 3BUIBHEHHS  BIJ
KpPUMIHAJIBHOI BIJAMOBIJAIBHOCTI Ta TOKapaHHsS, 1HIII HOPMAaTHMBHI HOBaIlii, fKi
BUKJIMKAIOTh  HeOaxkaHl 1 Ccy0’ekTa  KpPUMIHAJIBHO-NPABOBI  HACIIIKH,
HOTIPIIYIOTh MPAaBOBE CTAHOBHUILE CY0’ €KTa, TOCUITIOIOYN TUM CaMUM KPUMIHAIbHY
BIAMOBIAANBHICTh. [IpUXUIBHUKKA K Jpyroi (TpaaMIiiHOI) KOHIEHIIi II0J0
BH3HAUCHHS TOHSATTS KPUMIHATI3aIIl PO3TIIAIA0Th 11 SK «JIerajJbHe BU3HAYCHHS
TOTO YW IHIIOTO POAY Aill (OE3MIATBHOCTI) SK 3JIOYMHY» a00 SK «OTOJOIIEHHS

MEBHUX CYCHIJIbHO HEOE3MEUHUX [ISIHb 3JIOYMHOMY», «BU3HAYEHHSI B 3aKOHI IMPO
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KpUMIHAJBHY BIAMOBIIAIBHICTE JISHHS SK CYCIUIBHO HEOE3MEYHOro, BUHHOTO 1
kapaHoroy [1, c. 74].

I[To cyti, FO.B. AGakymoBa 00’ eaHana mepi ABa MiIX0AH, SKi BUOKpEMUIIa
O. IlomoBuy, 3aJIMIIUBIINK JBa OCHOBHI. BHUllle MU aKkIleHTyBaJIl yBary Ha maiixe
MOBHIM 1JEHTHUYHOCTI 17el PO3yMIHHS KpUMiHAMI3alii B SKOCTI JIEraJbHOTO
BU3HAHHS [ISIHHS 3JIOYMHOM Ta JyMKH IOAO PO3TJSAy KpUMIHANMI3AMii K
BU3HAHHS MEBHUX AISHb 3JI0YMHAMHU YW OTOJIOIICHHS iX TaKMMH, TOMY, Ha Hally
IyMKYy, 3anponoHoBanuii miaxig KO.B. AGakymoBoOi BHUIIsi1ae OUTBII 3pyYHUM Ta
JOPEUYHUM.

Otxe, B Haylll KpUMIHAJIBHOTO MpaBa ICHYE JBa OCHOBHI MIIXOIU W00
BU3HAUYCHHS KpUMIiHaI3alli1, OJIHAK KOXKHUM 3 HUX BKJIIOYAE B CBIM 3MICT HE TUIBKHU
nepesary, aje i Hepoaiku. Baanumu € posaymu [1.J1. @pica mpo Te, 1110 0AUH 3 HUX
HACTUIbKH PO3IIMPIOE MEX1 KpUMIHAII3AIli, [0 HE MPaKTUYHO MOTJIMHAETHCA
MOHATTS TeHami3auii MisiHb; Apyruil — Qikcye HaAMIpHY yBary Ha KIHIIEBHX
pe3yabpTarax, yIycKaloud 3 BHUAY, [0 KpUMIHami3alis — 1€ Mepul 3a BCe
nporiec [190, c. 20].

JliticHO, Ipy PO3TJIsA/l MMTAHHS KpUMiHaMi3aIli HEOOX1IHO BUXOJIUTHU 3 TOTO,
o 1e, mepir 3a Bce, npoiec. CaMe Taka pojib KpUMiHami3allii BimoOpaxkae ii
OCHOBHHMM 3MICT, PO3KPUBA€E CYTHICTb. Xo4a, 0€3yMOBHO, IiJl KPUMiHAII3AII€0
BOAYAETHCS 1 KIHLIEBHUM pe3yIbTaT AISUIbHOCTI 3aKOHOJIABUYMX OPTaHiB.

[Tonibny nymky poszainse 1 O. I[lonmoBuy, BKa3zyouu, 10 KpUMIiHAMI3aLIs €
CHUCTEMOYTBOPIOIOUOIO KAaTEropi€ro, a TOMY OXOIUIIOE COOO0 SIK Ipolec, TaK 1
pe3yabTaT BUSIBJICHHS CYCHIJIBHO HeOe3neuHux ¢GopMm JIIOACHKOI MOBEIIHKU Ta
3aKpIIUICHHS 1X y KpUMIHAIBHOMY 3aKOHI sIK 37104MHIB [155, c. 209].

TakuMm yuHOM, KpUMIHATI3alisl € TyaliCTUYHUM TEPMIHOM, IO OXOILIIOE
MPOIIEC Ta Pe3ybTaT.

BpaxyBaBmmu 1eit npunnun [1JI. ®pic miifmoB BHCHOBKY, IO
KpUMIHAJII3aIlisl — 1€ MPOIIEC BUSBIEHHS CYCIUIbHO HEOE3MEYHUX BUIIB JTIOJCHKO1

NOBEJIHKHA, BHU3HAHHS Ha JEpPXKAaBHOMY pIBHI HEOOXIIHOCTI, MOKJIHMBOCTI M
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JOIIJILHOCTI KPUMIHAJIBHO-TIPABOBOT OOPOTHOM 3 HUMH Ta 3aKPIIUICHHS iX Yy 3aKOHI
PO KpUMIHAJIBHY BiAIOBIANBHICTD, siK 3510unHIB [190, c. 20].

JlyMaeThcsi, Ha3BaHE BHU3HAUCHHS TEPMIHY «KpPHUMIHAII3AIish BUIIISIIAE
HaWOLIBII YHIBEpCAJIbHUM Ta BJAJIUM, TOMY B Hamd poOoTi mu OyaeMo
KepyBaTHUCA caMe HHUM.

Kpuminanizaiis He MpoBOAUTHCS OE3MiJACTAaBHO, BOHA 3aBXKIU O00yMOBJICHA
NEeBHUMHM YUHHUKaMH, (akTtopamu. Hapasi B HayKOBOMY CEpelOBHUII BIICYTHS
€IMHA JyMKa IOJI0 Ha3BU IMX (hakTopiB Ta ix KuIbKOCTi. ['opHOCTail A.B. Baano
HaroJIolye Ha TOMY, IO CaM MpoIleC BUSBJICHHS (DAKTOpIB, sIKI OOYMOBIIOIOTH
NOSIBYy Ta 3MiHY HOPM IIpO KPUMIHAJIBHY BIANOBIAQIBHICTb, MOB’SI3aHUM 3
00’exTuBHUMH TpynHouiamu. [lo-mepiie, pi3HI aBTOPU HEOJHAKOBO IMEHYIOTh
BKa3zaHi (akTOpW, Ha3WBalOUM 1X TIJCTaBaMH, NPHUHIMIIAMH, YMOBaMH,
3aBAaHHAMU, KpuTepisimu. [lo-apyre, Mae Miclie HEY3TOJXKEHICTh Y BU3HAYEHHI iX
KUTBKOCTI [95, ¢. 56].

[ToniGHuiA cTan pedeit CBIIUUTH NPO TE, IO Taki (PaKTOpH B TOBHOMY 00Cs31
HE € 000B’A3KOBUMHU aTpUOyTaMu JJisl KOXKHOTO CYCHIJILHO HEOE3MEUHOTro JIsTHHS.
TeopeTnyHO X MOXJIMBO TOJITUTH Ha OOOB’SI3KOBI Ta (PaKylbTaTWBHI, X04a 1
TaKUil TOJLJT € YMOBHUM, TOMY IO JJIS MEBHUX AISTHb MOXYTb OyTH MpUTaMaHH1
CBOT IHAMBIAYaNbHI (PaKTOpU KpUMiHATIZAIL].

Ha nymky J1.0. bano6anoBoi, HE0OX1HO pO3TIsSAaTH Bl Tpynu (HakTopiB,
110 BIIMBAIOTh HAa KPUMIHAJI3AIIO:

1) miicTaBu KpUMIHAJIBLHO-TIPABOBOI 3a00POHHU, SIK1 CIYTYIOTh 00’ €EKTUBHUMU
MEepEAyMOBAMH 11 BCTAHOBJICHHS;

2) NPUHIMIIN KPUMiHAITI3aIli1, 10 BiTHOCATHCS JI0 3aKOHOIaBYOT TEXHIKH [6,
c. 146].

Bkazana kmacudikamiss € UIIKOM OOIPYHTOBAHOKO Ta KOPHUCTYETHCS
MOMYJISIPHICTIO B HAyIll KpUMIHAJIbHOTO mpasa. [lepina rpyna (akTopiB 103BOJIsAE
3pO3yMiTH, YOMY HEOOXIJJHO BCTAaHOBUTH KPWUMIHAJIBbHY BIAMOBINANBHICTh 3a
KOHKPETHE JisSHHS, a ApyTa — 5K I1€ 3pOOUTH, 3 TOJACP)KAHHIM SIKUX TIPABHIL.

J.0. bano6anoBa BUOKPEMITIOE HACTYIIHI IM1ICTaBH KPUMIHATI3aITIi:
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1) cycniibHa HEOE3MEYHICTh — HEMOXKJIMBO BCTAaHOBUTH YHIBEpCAIbHUMN
KpUTEpil, 3a SKUM MOXHa Oyn0 O BH3HAUUTU JOCTATHIA ISl KpUMiHAMI3aIil
CTYHiHb CycHiIbHOT Hebe3neuHocTi. [Ipu 0OroBOpeHHI KOXXKHOT KpPUMIHAIBHO-
MPaBOBOI HOBEJM HEOOXIAHO BHPINIYBATH MUTAHHS TMPO HAABHICTH TaKOi Y
KOHKPETHOTO BHUIY HisiHb. CyCHTBbHOI HEOE3MEYHICTIO OXOIUTFOETHCS HASBHICTH
JIOCUTh 3HAYHOI MaTepiajibHOT 400 MOPANbHOT IIKO/IU, IO 3aBAAETHCS CYCIUIBCTRY,
sKa, B CBOIO Uepry, BIUIMBA€E Ha TMEHATI3AIlI0 1 HE € CaMOCTIHHOI ITiICTaBOIO
KpUMIiHaTI3a1lil;

2) TUTOBICTh Ta JIOCTaTHS PO3MOBCIO/KEHICTh aHTUCYCHIIBHOI MOBEIIHKH,
ajie 3 ypaxyBaHHSM CTYIEHs 11 CyCHIJIbHOT He0e3MeYHOCTI;

3) IMHaMiKa CYCHIIbHO HEOE3NEeYHUX MAisiHb 3 ypaxyBaHHSM MPUYUH Ta
YMOB, IO iX MOPOIKYIOTh;

4) HeoOXI1AHICTh BIUIMBY KPUMIHAJIbHO-IPAaBOBUMH 3aXOAaMH, MPU LOMY
NOTPiIOHO BpaxoBYBaTH, IO KpUMIHAJIbHA perpecis — 1ie KpaiHsa Gopma mpoTuiii
HalOUIbII HeOe3neyHuM (popmaM J1eBiaHTHOI noBeaiHKU. KpumiHamizanis AistHHS
JIOpE€YHa TIIbKA TOAl, KOJM HE Ma€ Ta HE MOKe€ OyTH HOpMH, sika O JIOCUTh
e(deKTHUBHO peryJsroBalia BiIMOBIIHI BIAIHOCHHUA METOJAaMH 1HIIMX Tally3el MpaBa;

5) BpaxyBaHHS MOXJIMBOCTEH CUCTEMHU KPUMIHAIBHOI FOCTHIlT B MPOTUIIL
TAM YU HIIUM (HOpMaM aHTHUCYCIIIBHOI TTOBEIHKH Ta AK 1X CKJIa/J0Ba HAsBHICTh
MaTepialbHUX PECYPCIB JIJIS pealtizallii KpuMiHaJIbHO-TIPaBOBOi 3a00pOHH;

6) CITIBPO3MIPHICTh MO3UTUBHUX  Ta  HETaTUBHUX  HACIIAKIB
KpuMiHamizanii [6, c. 146-147].

[IpoananizyeMo BiJIMOBIAHICTh AisiHb, OB’ SI3aHUX 13 HEBUKOHAHHSM PIIICHb
CyZly B KpUMIHAJIbLHOMY MTPOBAJI»KEHHI IIUM TI1JICTaBaM KprUMiHaTi3aIlii.

Posmounemo 3 cycminbHOi HeOe3neku. BimmoBimHo 10 4. 5 cr. 124
KoHnctutytii Ykpainu cynoBi pillieHHs yXBaJIOIOThCS CyJaMu IMEHEM YKpaiHu 1 €
000B’SI3KOBUMH JI0 BUKOHAHHS Ha BCiil Teputopii AepxkaBu. Lls Hopma 3akpinmia
OJIHYy 3 OCHOB MeXaHi3My po30yJOBH MPaBOBOi, JIEMOKPATUYHOI, COIiaTbHOI
nepxaBu. 1 B IbOMy ceHCi IpaBoCymms Mae OYTH peanbHO miroumM. Moro

OHTOJIOTIYHUI BHUMIpP BTUIIOETbCS HE TUIBKH y CIPaBEAJIUBOMY, 00’ €KTHUBHOMY,



80

HEYNEepeKEHOMY CYJIOBOMY pO3IJiAlll, a W y BHUKOHAHHI MNPUUHATUX CYIOM
pillleHb, YMOPSAKYBaHHI XUTTEIISUIBHOCTI 3TiAHO 3 Horo mpumnucamu. OcTaHHI
MalOTh CHOPUATH BUPIIICHHIO B MIPABOBOMY IOJI COIATbHUX KOH(QIIKTIB, 3HIMATH
HaIpPY>KEHICTh,  YTBEPJKYBaTHU  OCHOBONOJIOKHI ~ NPUHIMOMN  J10epaibHO-
JEMOKPAaTUYHOTO  CYCHUIBHOTO  YCTPOIO, OKPECIIOBaTH BEKTOP PO3BHUTKY,
HAI[JICHUH Ha IIIHHOCTI TPOMaJIIHCHKOIO cycmiabcTBa [197, ¢. 217-218].

bescyMHIBHO, isiHHA, TIOB’s3aHe 13 HEBUKOHAHHSAM pIlIEHb CyAy VY
KPUMIHAIBHOMY TPOBA/KEHHI PYWHYIOTh IIl MPHUHIMINA Ta 3aBAAI0Th 3HAUYHY
IIKOJy CYCHUJIBCTBY, TOMY BIJIIOBIAb HA NMUTAHHS IIOAO BIJMOBIIHOCTI JiSHHS,
MOB’SI3aHOTO 13 HEBUKOHAHHSM pIlIEHb CYAY B KPUMIHAJIBHOMY IIPOBAJIKEHHI
NIACTaBl KpUMIHAMI3aUll y BUIVIAAL CYCHUIBHOI HEOE3MEeYHOCTI JIeKHTh Ha
MOBEPXHI — BOHO MOBHICTIO BIAMOBIAAE TH.

B Toll ke yac crmipHUM € BUKOPUCTaHHS TEPMIHY «CYCILUIbHA HeOe3leKa»
Opyu  pO3TJISAl  JaHO1  MIACTAaBU  KpuMiHamizamii. Sk CIymmHO — BKasye
B.B. IllaGnuctuid, po3risigyBaHa KaTeropis € MITYYHO CTBOPEHUM PYIUMEHTOM
pPaJsSTHCbKOI TIPaBOBOI CHUCTEMHM, 10, MOXJIMBO, MiJUIsrae 3aMiHi Ha Oe3MleKy
JIOAWHM, CYCHUIbCTBA, JepkaBuW Ta jroacTBa. Came 1€ HayKOBE MOJIOKEHHS
BUHOCHUTBCS Ha pO3CYJ TNPEICTaBHUKIB KpUMiHAIbHO-TIpaBoBoi Hayku [200,
c. 120]. V 3B’sa3Ky 13 IUM BYEHUH MPOTIOHYE MOBEPHYTHUCS JI0 MPOTPECUBHUX 1€
KPUMIHAJIbHO-TIPABOBOi HayKH Ta KPUMIHAJILHOTO 3aKOHOJAaBCTBA
JIOPEBOJTIOIIMHUX YaciB, OCKUIBKM BOHU 3JIOUMHOM BBaXKallU JISIHHS, K€ MOCATAE
Ha Oe3rneky uM npasa JoauHu. CycrniapHa HeOe3eka 3J104uHy Oylia akTyajabHOIO
JUIsL Jep’KaBH, TOJIOBHOKO IIHHICTIO Yy SIKIM Maike cTomTrd Oyna BOHA cama.
VYkpaina 3a yacu HE3aJIeKHOCTI JIUIIE Ha HAWBUIIIOMY PiBHI MPOTOJIOCHUIIA CBOEIO
I[IHHICTIO JIFOJIMHY, YOT0 Y KPUMIHAJIbBHOMY 3aKOHI Ha MPUKJIIAJl TTOHSATTS «3JI0YNH)
(iKke € UeHTpaJbHMUM y Oynb-sKId TpaBOBIM  cucTeMi) Hapa3l He
crocrepiraerses [199, c. 230].

[Toromxyemocss 13 JYMKOIO HayKOBIS Ta BBaXaeMo, WHI0 MOMAI0OHE
BU3HAUCHHs BUTJIsAae OUTbIN BaaauM. B Toit ke vac, noku B c¢1. 11 KK Ykpainu

3aKpIIJIEHO, IO 3JI0YMHOM € caMeé CYCHUIbHO HeOe3leuHe BUHHE JIiSHHA,
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BIIKUJIATH KAaTETOPII0 «CYyCHiJIbHA HEOE3MEUHICTh» B KOJHOMY pa3l HE MOXHA.
Tomy, AyMaeTbcs CIYITHAM PO3TIISIIATH IO TMO3UINIO SK AIbTCPHATHBHY.

OTxe, AisiHHS, OB’ s3aH] 13 HEBUKOHAHHSM PIIIEHb Cy1y B KPUMIHAIBHOMY
MPOBAJKEHHI BIJMOBIIAIOTh MiACTaBl KpUMiHATI3aIIl — CyCIJIbHA HEOe3MeYHICTh
(ab0 x 3aBmaHHS IIKOAW JIIOJWHI, CYCIUIBCTBY, JEpKaBl Ta JIIOACTBY). Bapto
HAroJIOCUTH, IO IbOMY KPHUTEPIIO BIAMOBIJAE KOXXKHE CYCHIUIbHO HeOe3neuHe
NisiHHSA, mnependoadyeHe cT. cT. 382 «HeBukoHaHHS CyAOBOrO  PIIICHHSY,
389 «YxuneHHs BiJ TMOKapaHHs, HE TIOB’S3aHOTO 3 TIO30aBJIICHHSIM BOJII»,
389! «YMuCHE HEBMKOHAHHS YroAd IIPO NPUMHPEHHS a00 PO BU3HAHHA
BUHYBATOCT1», 390 «YxuneHHs Bia BiIOyBaHHS MOKapaHHS y BHUAL OOMEXEHHS
BOJII Ta y BHAI Mo36aBieHHs Boii», 390! «HeBrkoHaHHS 0OMEKYBaIbHUX 3aXOJiB,
O0OMeKyBaJIbHUX MPUITKCIB A00 MPOXOKEHHS IPOTrPAMHU 17151 KPUBIHUKIBY.

PosrisiHeMo BiAMOBIIHICTD AiSIHHS, OB’ S3aHOTO 13 HEBUKOHAHHSM PIllICHb
Cylly B KPUMIHAJIILHOMY MPOBAKEHHI KPUTEPII0 KpUMiHAII3aIlli — TUIOBICTh Ta
JOCTaTHS ~ PO3IMOBCIOJKEHICTb. i1  1BOro 3BEpHEMOCH 10  OQILIHHHX
CTaTUCTUYHMX JjgaHux. 3a 2018 pik Oyno 3apeectpoBano 3891 misHHS,
kBaiidikoBane 3a cT. 382 KK Vkpainu (79 ocobam BpyueHO MOBIAOMIJICHHSI MPO
nino3py), 1020 —3a ct. 389 KK Vkpainu (764 ocobam Bpy4eHO MOBITOMIICHHS TIPO
nino3py), 18 — 3a cr. 389! (8 ocobaM BpyueHO MOBITOMIIEHHS PO IMiKO3pY), 44 —
3a cT. 390 (39 ocobam BpydeHO MOBITOMIICHHS TIPO MMi103py) [65].

Bceroro 3apeectpoBano 4973 BUMagku BYMHEHHS JisiHb, 110 MIAJISITalOTh
kBamidikamii 3a ganumu  ctartamu KK VYkpainu, 890 ocobam BpyueHO
MOBIJOMJICHHS TIpO miio3py. st mopiBHsaHHS, 32 2018 pik BChOro 00JIKOBaHO
9514 3nounHiB mpotu mpaBocynas, 1998 ocobaMm BpydeHO MOBIIOMIICHHS MPO
nigo3py. Otxke, OUTbINE MOJOBUHU 3 IUX MiAHb (Ipubau3Ho 52 %) xBamidikoBaHO
3a CTATTSAMH, [0 BXOAATH JI0 IPEIMETY HAIIOTO JTOCIIIKEHHS.

B Toii e gac 3a3Ha4MMO, 10 IIi JIaHi € JEN0 YMOBHHUMH, aJ[)KE CTAaTUCTHYHA
iHpopmariis mo cr. 382 KK Vkpainm Bkimtouae B cebe misiHHS, TOB’S3aHl 13
HEBUKOHAHHSM pilIeHb cyny B 1uioMmy. IIpore, B Oyab-koMy pa3i 3 HaBEIEHOIO

BUJIHO, IO JiSIHHS, MOB’SI3aH1 13 HEBUKOHAHHSAM PIllIEHb CYAYy B KPUMIHAJILHOMY
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MPOBA/KEHHI € MOIUPEHUMH Ta LUJIKOM BIJIMOBIIAIOThH MIJCTaBl KpUMIHAII3AIIT —
TUIIOBICTH Ta JOCTATHS PO3MOBCIOIKEHICTb.

CraTucTHka 3acy)KeHUX 3a 3JI0YHHHM, MOB’S3aHi 13 HEBUKOHAHHSAM PILICHb
Cyly B KpuMiHaJIbHOMY TpoBajkeHHI 3a 2018 pik cranom Ha 17.02.2019 p.
BIJICYTHA, TOMY pO3risiHeMo moka3Huku 3a 2017 pik. 3a manumii mepioa Oyio
BUHECEHO 1455 BUPOKIB 3a 3JI0YMHU MPOTH TpaBocyis, 3acymkeHo 1307 oci.
70 BupokiB BuHeceHO 3a cT. 382 KK VYkpainu (3acymkeno 44 ocoOu); 3a 3J104MH,
nepenoavyenuit ct. 389 — 644 Bupoku (3a u. 1 —43,3a 4. 2 — 601), 3acymxeno 613
oci6 (3a u. 1 — 33, 3a u. 2 — 580); 3a cr. 389! - 7 BUpPOKIB, 3acymKeHo 6 0cCil; 3a
cT. 390 — 53 Bupokm (3a 4. 1 —46,3a 4.2 —7,3a4. 3 —0), 3acymkeno 51 ocoly (3a
y.1-44,3a4.2—-7,3a4. 3-0)[172].

Orxe, 3a cT. cT. 382, 389, 3891, 390 y 2017 poui 6yno BuHeceHo 774
BUPOKU cyny (53 % BiJ BCIX 3J0YMHIB MPOTH MPABOCYJIA), 32 SKUMH 3aCyI>KEHO
714 oci6 (mpubnuszHo 55 % BiAg BCiX 3704MHIB MpoTu mpasocyiias). Cymosa
CTaTUCTMKAa B  4YEproBUd pa3 MIATBEPIKYe (AaKT  PO3MOBCIOJKEHOCTI
JTOCITI)KYBaHUX HAMU JTISTHb.

3HOBY 3BEpHEMO YyBary Ha TOoMy, MIO 3a CT. 382 HagaHa 3arajibHa
CTaTUCTHKA, a HE BHUKJIIOYHO B PO3pi3l [ISAHHS, OB S3aHOTO 13 HEBUKOHAHHSM
pillieHb Cyay B KPUMIHAJIbHOMY MpOBa/KeHHI. BTim, maHuii dakt He 3MiHIOE
3arajbHy KapTHHY.

Takox Big3Haummo, 1mo y 2017 porti He OyJ0 3aCyPKEHO KOJIHY 0co0y 3a
4. 3 c1. 390. ¥V 2016 poui 3a 1i€er0o HOpMOIO OyJI0 BUHECEHO 1 BUPOK Cyay, OAHAK
oco0a Takox He OyJa 3acymkeHa. He nuBisiuuch Ha Te, 110 MOAI0H1 TIsTHHS Maibke
HE TPAIUIAIOTHCS HAa MPOCTOpAxX HAIoi Jep)KaBH, JYMAEThCS TEpIa IijcTaBa
KpUMIHaJi3alli, gkiid, 0e3 CyMHIBY, BIJNOBIJA€ 1€l 3JI0YMH, € OCHOBHOIO, Ta
TaKoI0, 10 MepeBaka€ 00CTaBUHY «PO3MOBCIOHKCHICTD TISTHHSD).

Hani no cr. 390! cranom Ha 17.02.2019 p. BiACyTHi, TOMY IO LI HOPMY
Oysno BrioueHo J0 unHHoro KK HemonaBHO BiAMOBIAHO 10 3aKOHY YKpaiHM Bij
06.12.2017 Ne 2227-VIII «Ilpo BHecenHss 3miH 10 KpuminaipHOro Ta

KpumiHaipHOTO TpolleCyaqbHOrO KOJEKCIB YKpaiHM 3 METOW peajizallii
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nosnoxenb KonBenuii Pagum €Bponu npo 3anoOiraHHs HACWIBCTBY CTOCOBHO
XKIHOK 1 JOMallTHbOMY HaCHUJIILCTBY Ta 00poThOy 3 numu ssumamm» [90]. Crartsa
HaOpama ynHHOCTI jumie 3 11.01.2019 p., omHak, BKazaHa HOpMa, OE3MEPEUHO,
TaKO BIJIMOBIJIA€ MEPIIH MiACTaBl KpUMiHATI3AITl].

HactynmHoro  mifcTaBol0  KpUMiHami3amii €  JWHaAMIKa  CYCHUIbHO
HeOe3MeYHuX JisIHb 3 ypaxyBaHHSIM MPUYUH Ta YMOB, 110 IX MOPOKYIOTb.

CranoM Ha Bepecedb 2016 p. B €1uHOMY JIE€pKABHOMY PEECTPI CYIOBHUX
pimeHb MICTUThCS 693 eneKTpoHHI KOIii OOBHHYBAJIbHHMX BUPOKIB CYAJIB, IIO
HaOpanu 3akoHHY cumiy, 3a cT. 382 KK Vkpainum («HeBukoHaHHSA CyJ0BOTO
pilIeHHs» ), TpuYoMy Tpoxu Oubie cta (15,3 %) 3 HUX CTOCYIOThCSI HEBUKOHAHHS
pilleHHs Ccyqy y KpuMiHaibHOMY npoBamkeHHl; 3a cT. 389 KK Vkpainu
(«YxuieHHs BiJ] MOKapaHHs, HE TOB’S3aHOrO 13 MO30aBJICHHSIM BoJ») — 4678
Takux pimeHb; 3a cT. 390 KK Vkpainum («YXwieHHs Bii NOKapaHHS Yy BUII
OOMEXEHHsI BOJI Ta y BHJI 1030aBIEHHS BOJNi») — 225; mume 3a cr. 3891 KK
VYKpaiHu — KOJHOTO, BPaxOBYIOUM 1i HOBH3HY, TOOTO Yy 3B’S3KY 13 BBEICHHIM
IHCTUTYTY YTOJY MPO BU3HAHHS BHHYBATOCTI II03PIOBAHOTO Ta MPOKYPOpa, SKY
3aTtBepKkye cya [197, c. 218].

3 METOI0 OUIBII JETAITBHOTO PO3IIIALY IAHOTO MUTAHHS MU TOPIBHSUIA JaH1
['TIY 3a mepion 3 2014 no ciuens 2018 poky [166] Ta gani JICA 3a nepion 3 2013
1o 2017 pp. [171] (mani 3a 2018 p. ctanom Ha 17.02.2019 BigcyTHi).

Tabimus po3noBCIOIKEHOCTI CYCIiJILHO He0e3MeYHUX AifHb,
NOB’SI3aAHMX i3 HEBUKOHAHHAM PillleHb CyJly B KPUMIHAJILHOMY NIPOBA/I’KECHHI
3a nepioa 2014-2018 pokis (nani I'TY):

2014 pix
Ne ot. KK 3a(b11cc013.ano 3 Hux BPY'1€HO NOBI1OMJIEHE PO
3JIOYHMHIB nizospy
382 3261* 216*
389 1559 1161
3891 33 17
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390 73 58
Bceboro 4926 1452
2015 pik
Ne et. KK 3a‘l’iK¢0Ble0 3 Hux BpYeHO NMOBIIOMJIEHb NPO
3JIOYMHIB nixo3py
382 3683* 99*
389 1898 1066
3891 70 20
390 42 29
Beboro 5693 1214
2016 pik
S I R
382 3858* 81*
389 1481 817
3891 59 5
390 62 42
Bceboro 5460 942
2017 pik
wonk | e S e o
382 3283* 38*
389 1153 764
3891 25 12
390 80 65
Bceworo 4541 879
2018 pik
Ne cr. KK 31?;‘?;:;“" 3 mnx prqu;II(i)Ill:)(;ll;i;lOMJIeHL npo
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382 3891* 70%
389 1020 764
3891 18 3
390 44 39
Bcboro 4973 890
Ciuens 2019
Ne er. KK 3afl’iKCOBle0 3 Hux BpYy4eHo NOBiZIOMJIEHb IIPO
3JI0YHMHIB nixospy

382 558* 7%
389 119 39
3891 2 0
390 1 1
Bcenoro 680 47

*3a cr. 382 nmaHl HajaHI B KOHTEKCTI HEBUKOHAHHS pILIEHb CYAy B YCIX

IIPOBA/’KCHHAX, 4 HC TUIBKY B KpI/IMiHaJIBHOMy.

HaBenena

iH(popmalis CBIIYUTH MPO BIACYTHICTh YITKOI

IUHAMIKH

CYCNUJIIbHO HeOEe3NMeYHUuX MAisiHb 3 YypaxyBaHHSM MPUYMH Ta YMOB, IO IX

MOPOKYIOTh. JaHI TIOCTIMHO KOJMBAIOTHCA SIK B CTOPOHY 30UIBIIEHHS, TaK 1

3MCHIICHHA.

Jlns Toro, abu OLIBII IPYHTOBHO JOCIIIWTH JaHY IMJACTaBY KpUMiHATi3armiil

posrisinemo aani JJCA.

Taoauusa 3acyaxkenunx 3a nepiox 2014-2018 pokis:

2014 pik
Homep cratTi KK Bcboro BUpokiB 3acyaKeHnx
382 220 160
Y. 1389 99 97
Y. 2 389 940 921
389° 20 20
Y. 1390 43 43
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4.2 390

6 6
Bceboro 1328 1247
2015 pik
Howmep crarTi KK Bcboro BupokiB 3acymKkeHnx
4.1 382 122 88
Y. 1389 54 54
Y. 2 389 753 745
389° 15 15
4. 1390 27 27
Y. 2390 3 3
Bceboro 974 932
2016 pix
Howmep crarTi KK Bcboro Bupokis 3acykeHnx
4.1 382 66 50
Y. 1389 90 83
4.2 389 676 652
389° 11 10
Y. 1390 29 29
4.2 390 1 1
Y.3390 1 0
Bceboro 867 818
2017 pik
Howmep crarTi KK Bcboro Bupokis 3acymxeHnx
4.1 382 70 44
Y. 1389 43 33
1.2389 601 580
3891 7 6
Y.1390 46 44
Y. 2390 7 7
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Y.3390 0 0

Bcenoro 174 714

JlaH1 CyZ0BOi CTaTUCTUKHU JEMOHCTPYIOTh 3HM)KEHHSI KUIBKOCTI BUHECEHUX
BUPOKIB 0 BKa3aHi{ Ipymi 3710YUHIB. 3MEHIIYETHCS 1 KIJIBKICTh 3aCyIKEHUX OCI0
3a 111 CYCHIbHO HeOe3MeuHi AisTHHs. 30UIbIInIacs KibKICTh BUPOKIB JUIIE 3a 4. 1
Ta 4. 2 c1. 390 KK Vkpainu.

Takox Aesiki 370YMHH JEMOHCTPYIOTh HAaM XaOTHYHI1 KOJIMBaHHS B CTOPOHY
301JIbIIIEHHS Ta 3MEHIIICHHS.

Biacytnicte BupokiB 3a 4. 3 cr. 390 KK Vkpainu 30BciM He 03Hauae, 110
JlaHe JissHHS O€3IiJICTaBHO KPUMIHANI30BaHEe. 3p0O3yMio, [0 BOHO Hece OUIbIILY
CyCHiIbHY HeOe3IeKy, HiXK, HalpuKjIaj 37104uH, nepeadoadeHuit 4. 2 cr. 390 KK
VYkpaiHu, BUNAJKUM BUMHEHHS SKOTO (PIKCYIOThCS Ha TEPUTOpIi HAIIOi JepKaBH,
TOMY KpUMIHAJII3al[isl HEMOBEPHEHHS J0 MICLs BIIOYBAaHHS IMOKApaHHA OCOOH, fKa
BiI0yBa€ TMOKapaHHA Yy BHUJl MO30aBJCHHS BOJI Ta SKii OyJlO JT03BOJICHO
KOPOTKOYACHUW BHi3[, MICJIs 3aKIHYEHHS CTPOKY BHWI3ly BUIJIAJAE IIJIKOM
JIOT1YHOIO.

Bincyrricte ganux mo cr. 390! moscHioeThca THM, IO JaHAa HOpMAa
BCTYIWJIA B 3aKOHHY Jit0 juiie B ciuHi 2019 p.

Otxe, Xxo4ya B IIJIOMY JiSIHHS, TIOB’SI3aH1 13 HEBUKOHAHHSM pIIllIEHb CYIy B
KPUMIHAJIBHOMY TIPOBA/IKEHHI JE€MOHCTPYIOTh JIMHAMIKY JO 3MEHLIEHHS iX
KUIBKOCTI MPOTArOM OCTaHHIX pOKIB, OJHAK, B TOH € Yac, BOHU LIOPOKY
MPOJIOBXKYIOTh (DIKCYBaTHUCS, Ta W I Y JOBOJI BEIMKIA KiIbKOCTi. TUM Tmaue,
CTaTUCTHYHI J1aHI MO>KHa BHKOPHUCTOBYBATH 3a Pi3HI 4acoBi Nepioau (TUKICHB,
MiCSIlb, KBapTad), IO JTO3BOJUTh  MAHIMYJIIOBATH JaHUM  KpPUTEPIEM
kpuMmiHamizaiii. Ha Hamy aymky, came Qikcamis HUX IiSiHb HPOTSITOM 3HAYHOTO
IPOMIKKY Yacy [03BOJSIE BECTHU MOBY IMpPO BIAMOBIIHICTE 1X KPUTEPIIO
KpUMIHAJI3aIll — IUHaMIKa, aJDKe 3JI0YMHU He TIIbKA (DIKCYrOThes (TomepemHin
KpUTEpiN KpUMiHai3allli), aje 1 MPOoJIOBKYIOTh MOIIMPIOBATUCA TEPEHAMU HAILIO1

BarekiBimany.
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[Ilo crocyeThcs KpuUTEpiO KpuUMiHAMI3alii — HEOOXIAHICTh BIUIMBY
KPUMIHAJIGHO-TIPABOBUMH  3aXOJaMH, CIiJI 3a3HAYWTH, 10 KOXXEH 3JI0YHH,
nepenbaueHuit cr. cr. 382 (B 4YacTMHI HEBUKOHAHHS pillleHb CyIy B
KpUMiHaIBHOMY IpoBakenHi), 389, 389!, 390, 390! mimnosimae wmiii mixcras.i.
Taka BIAMOBIIHICTh € OYEBUIHOIO, aJKE CYO €KT I[LOTO CYCITUIBHO HEOE3MEYHOTO
JISHHS HE BHUKOHYE DIIICHHS CyAy caM€ B KpHUMIHAJIbHOMY HPOBAHKCHHI.
HeBusHanHs Takux JiSHb B SKOCTI 3JIOYMHIB 3pyHHYE €(EKTUBHICTD
KPUMIHAJIBHOTO 3aKOHY, IEPETBOPUTH HOTO Ha (hOPMaITbHI MPABUJIIA, 33 TTOPYIIICHHS
AKUX He Oy/e 3aCTOCOBaHE CIpaBeJIMBE MOKapaHHsS. B meBHIA Mipi Il HOpMU
BHUCTYNAIOTh CHCTEMOYTBOPIOIOYMMH B KPUMIHAJIBHOMY TIPaBI.

Ha migcraBl HbOro MOXHa CTBEPKYBAaTH 1 MPO BIJAMOBIIHICTH 3J0YHUHIB,
MOB’SI3aHUX 13 HEBUKOHAHHSM PIIIEHb CY/ly B KPUMIHAJILHOMY MTPOBA/I>)KEHHI JBOM
OCTaHHIM MIACTaBaM KpUMIHAJI3alli — BpaxyBaHHS MOKJIMBOCTEH CHUCTEMU
KPUMIHAJIBHOT FOCTHUII B MPOTHAII TUM UM I1HIIMM QopMaM aHTHUCYCHUIBHOI
MOBEAIHKMA Ta SIK iX CKJAJ0Ba HAsBHICTb MaTeplalbHUX PECYpCIB IS peajizaril
KPUMIHAJIBHO-TIPABOBOI 3a00pOHU Ta CIIBPO3MIPHICTh MO3UTUBHUX 1 HETATUBHUX
HACJIIJIKIB KpUMiHaJi3aIlii.

besnepeuno, naepkaBa 3000B’si3aHa BUIUIATA PECypcH MJid  peasizallii
KPUMIHAJILHO-TIPABOBOi 3a00pOHM O3HAYEHMX [lisiHb, & TMO3UTHBHI HACHIJIKH iX
KpUMiHaJi3aIlii HabaraTto nepeBakaroTh HETaTUBHI.

Orxe nigHHs nepenbadeni cr. ct. 382, 389, 389%, u. 1 c1. 390 T2 u. 2 c1. 390
BIIMOBIAAIOTh BCIM 3a3HAYCHUM IMiJCTaBaM KpuMiHaji3amii (3a kiaacudikariero
J.0. Bano6anosoi), a 3nouuHM, nepemdadeni 4. 3 cr. 390 Ta c1. 3901,
BIJINOBIJIAlI0OTh HACTYIMHUM TMIiJCTaBaM: CYCIUJIbHa HEOE3NMe4YHICTh, HEOOXiAHICTh
BITUBY KPHUMiHAJIBHO-TIPABOBUMH 3aXO0JaMH, BpaxXyBaHHS MOXKJIUBOCTEH CHUCTEMHU
KPUMIHAJIBHOT FOCTHUII B MPOTHAII TUM YM 1HIIUM (QopMaM aHTHCYCHUIBHOT
MOBEIHKMA Ta K iX CKJIAJ0Ba HAsBHICTh MaTepialbHUX PECYpCIB U1 peaizarlii
KPUMIHAJIBHO-TIPABOBOI 3a00pOHU, CHIBPO3MIPHICTh MO3UTHUBHUX Ta HETATUBHUX

HACJIIJIKIB KpUMiHai3aIlii.
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Taka BIAMOBIAHICTH JisSiHb, MOB’S3aHUX 13 HEBUKOHAHHSM pIIIEHb Cyay B
KPUMIHAIBHOMY TPOBA/XKEHHI TEPEeBaKHIA OUTBIIOCTI MiJCTaB KpUMiHATI3AII]
CBIYUTH TIPO 11 OOIPYHTOBAHICTb.

Takox [1.0. bamob6aHnoBa BHOKpPEMIIIOE TPYIy COLIATBbHO-TICUXOJOTIYHUX
MiJCTaB KpUMiHaMi3allii, KyJu BIIHOCSTH PIBEHb CYCHUIbHOI MPAaBOCBIIOMOCTI Ta
MICUXOJIOTIT Ta 1CTOPUYHI TpaauIlli, sIKi 3aiiMal0Th OCOOJIMBE MICIIE B MeXaHI13Mi
KPUMIHAJIBHOT 3aKOHOTBOPYOCTI Yy 3B’SI3KYy 3 THUM, II0 BOHU O€3MOCEpPEIHBO
BKAa3ylOTh 3aKOHOJABII0 Ha OOMEXKEHHs, TOB’s3aHI 3 BUKOPUCTAHHSIM
KpUMIHAI3aIll MpU 3A1MCHEHHI KPUMIHAJIBHO-TIPABOBOI TMOJITUKU. Bu3HaHHs
JUSIHHS KPUMIHAJIbHO KapaHUM I[IOBUHHO OYTH CXBaJIEHO CYCIUIBCTBOM. B
KOXXHOMY KOHKPETHOMY BWITQJIKy T€pe] BBEJACHHSIM UM BiIMIHOIO KPHUMIHAIBHO-
paBOBOi 3a00POHM HEOOXIAHUM € pEeTeibHE BUBYEHHS IPABOBUX YSBICHb B
CYyCHUIBCTBI BIIHOCHO [IsIHHA, SIK€ Tiuisirae KpumiHamizamii. OJHaK OIiHKa
CYCNUIbHUX TOIJISIIIB HE TOBHHHA OOMEXKYBATHCS TIUIBKH MPABOBUMHU 1IESIMHU.
HeoOXiqHUM € BUBYEHHS ICTOPUYHHMX, MOpAJbHUX Ta IHIIUX YSABICHb, SKI €
3HAYHUMH ]IS KOKHOTO KOHKPETHOTO BUMNAJKY [6, c. 147].

['ene3nc mux HOpM Ha TEpUTOpPIi cydacHOi YKpaiHM 1 iX PO3BUTOK MU
JOCIIKyBanu B migpo3aim 2.1. Ha miacTaBl NpOBENEHOTO aHami3y MOXHa
3pOOMTH BHCHOBOK IIpO Te, IO KpUMIHAMI3aIlisg [JisSHb, IIOB’S3aHUX 13
HEBUKOHAHHSM PIIICHb CYly B KpUMIHAIIbBHOMY TIPOBAPKEHH1 Brepile BiAOy1ach B
XIX cr. lle panime (B XVI ct.) Oynu 3poOieHi mepiii copoOU BCTaHOBUTHU
IOPUUYHY BIJIMOBIATBHICTh 32 HEBUKOHAHHS PIIIEHb CYAy B LIJIOMY. 3BICHO, HE
BCl 3JI0YMHHU, TMOB’S3aHI 13 HEBUKOHAHHAM PIIIEHb CYLy B KPHUMIHAJIbHOMY
MPOBAIKEHHI, 10 MicTIThCcs B YynHHOMY KK Ykpainu nependavanucs B MUHYJIOMY
(B mepmry uepry uepe3 HasBHICTh IHIIMX BHUAIB MOKApaHb Ta OCOOJMBOCTI iX
BiIOyBaHHS), BTIM, B LUIOMY, caMa HasBHICTh TaKMX HOPM CBIIYUTH IPO
BIIMOBIAHICTD [isIHB, K1 OXOIUIIOE MPEAMET HAIIOro JOCTIHKSHHS ITiICTaBl
KpUMiHAJI3aIlii — BpaXyBaHHS MOXJIMBOCTEH CHCTEMH KPUMIHAJIBHOI FOCTHUIIT B
OPOTUJII TUM YM 1HIIMM (OopMaM aHTUCYCHIJIBHOI MOBEIIHKHM Ta SIK IX CKJIaJoBa

HAsSBHICTh MaTeplaJbHUX PECYpCiB A peanizarii KpUMiHAJIbHO-TPAaBOBOI
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3a00pOHM Ta CHIBPO3MIPHICTh IMO3UTUBHMX Ta HETaTUBHUX  HACJIJIKIB
KpUMiHaTI3a1i.

PosrnsnyTi migcTaBu He € piBHO3HAuHMMHU. Hampukian, cycmiibHa
HeOe3MeYHICTh 3HAYHO MEpPeBa)ka€ HASBHICTh ICTOPUYHUX Tpaauiii Tomo. Ha
nifcTasi iboro JI.M. JlemunoBa nmoisisie miacTaBu KpUMiHAJI3aIlii Ha:

1)ocHOBHI (€ BU3HAYaIbHUMHM, HEOOXITHUMH. Ix BIJICYTHICTh HE JIO3BOJISIE
BU3HATU JISSHHS 3JIOYMHOM) Ta JOJATKOBI (€ HEOOXiTHUMHU Ta TUIBKU
HiATBEP/HKYIOTH OOTPYHTOBAHICTh BUSHAHHS MEBHOTO JIISIHHS 3JI0YMHOM 1 HAQJAIOTh
JUTSI IILOT'O TIEBH1 apTyMEHTH);

2) 3arayibHi (CTOCYIOThCSI KpUMIiHAI3allli OyAb-sKOTO JISIHHS) Ta CIeliaibH1
(BpaxoBy10Th crneuu(iky MEBHOTO BHAY [ISIHHS, IO BU3HAETHCA 3JIOYMHOM, 1
KOHKPETU3YIOTh 11 TIpoliec Ta ioro pe3yasTart [99, c. 62].

be3 cyMHIBy, Taka Teopis € I[IKABOIO Ta HAyKOBO OOIPYHTOBAHOIO, OJHAK,
JTYMA€ETbCS, JTOCTaTHhO Oyio © MOAUIMTH MIACTAaBH JIMIIE Ha OOOB’S3KOBI Ta
dakynpraTuBHi. HaBenaeHuil ke BHIE PO3MOILT € JACHIO 3alUTyTaHUM, TaK SK
BIJIMOBIIHI KaTEropii TICHO MOB’A3aHi M COO0I0.

Sx mpuknan, JI.M. JleMuoBa HaBOAUTH HACTYIIHI IT1JICTABU:

1. OcHOBHA Ta 3arajgbHa — CyCIiJIbHA HEOE3MEUYHICTh;

2. OcHOBHA Ta JIOJIATKOBA — HEOOXITHICTh TAKOT'O BHUIY IIPABOBOI OXOPOHH,
K KpUMIHAJIBHO-TIPABOBA;

3. OcHOBHA Ta 3arajbHa - MOXJIMBICTh HaJAaTH aJ€KBAaTHY KPUMIHOJIOTIYHY,
KPUMIHAJILHO-TIPABOBY, KPUMIHATICTUYHY, KPUMIHAJIbHO-BUKOHABUY Ta I1H.
BIJIOBITHO TaKy moTpedy [59, ¢. 63-64].

SAkio XK MOAUIMTH MiACTaBU Ha OO0OB’sA3KOB1 Ta (haKyJbTaTHUBHI B pamMKax
pO3TJsiAY JisiHb, MOB’A3aHUX 13 HEBUKOHAHHSAM pIllIEHb CyAy B KPHUMIHAJIbHOMY
MPOBAJKEHHI, TO MOXKHA BUJIJTUTUA HACTYIIHI:

1. O60B’s13KOBI:

A) cycmiiibHa HEOE3TEUHICTh;

b) HeoOXiIHICTh BIUIMBY KPUMIHAJILHO-TIPABOBUMHU 3aX0/IaAMH;
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B) BpaxyBaHHSI MOXXJIMBOCTEH CHUCTEMM KPHUMIHAJIBHOI FOCTHIlT B MPOTUAIT
TUM YM IHIIUM $opMaM aHTHCYCHIIBHOI MOBEAIHKH Ta K iX CKJIa/J0Ba HAsBHICTh
MaTepiaTbHUX PECYPCIB M1 peatizallii KpuMiHaIbHO-TIPAaBOBO1 3a00pOHH;

I') ciiBpo3MipHICTh TO3UTHUBHUX Ta HETAaTUBHUX HACIIJIKIB KpUMIHATI3a1li{

2. ®aKkynbTaTUBHI:

A) TUIIOBICTB Ta AJOCTATHS PO3MOBCIOHKEHICTh aHTUCYCHILHOT TOBEIHKY;

b) nunamika cycniJibHO HEOE3NEeUHMX [isiHb 3 ypaXyBaHHSM MPHYMH Ta
YMOB, 110 IX IOPOXKYIOTh;

B) HagBHICTB ICTOPUYHUX TPATUITIH.

Taka knacudikaiiss € yMOBHOIO Ta CTOCYEThCS JIMIIE BKa3aHOIO BUAY
37I04MHIB. JJIs1 KO)KHOTO OKPEMOT0 CYCIUJIBHO HEOE3MEUHOT 0 JISTHHS MOXKYTh OyTH
CBOi OCHOBHI Ta JIOJAATKOBI MiJCTaBU KPUMIHAJI3aIlii.

Kpim miacraB kpuminamizamii [[.O. banobanoBa BigMivae 1 MPUHITUIIM, 1110
BIJIHOCSATBCA JI0 3aKOHO/JABYOi TEXHIKM. 3aKOHO/JAaBYa TEXHIKA SIBJISIE COOOIO
CUCTEMY 3ac001B, NPUMOMIB Ta MPABWI, SIKI BUKOPUCTOBYIOTHCA ISl HAWOLIbII
TOYHOTO Ta ITOCIIJIOBHOTO BHPAa3y BOJI 3aKOHOJABIA Y HOPMATHBHUX akTax [6,
c. 147].

Otxe, SKIIO MIACTaBM KpUMIHAMIZAIIL JO3BOJISIOTh 3POOMTH BHCHOBOK
IOJI0 JIOIIIBHOCTI (200 HENOIIBHOCTI) BHW3HAHHA JISIHHA 3JIOYMHOM, TO
NPUHIIMIN  SIBIISIIOTH COOOIO0 TpaBuiia, SKMX HEOOXIHO JOTPUMYBATHUCS TIPHU
no0yoBi1 BianoBiaHoi Hopmu KK.

O.I. I'y3oBaTuit TakoX BKa3ye, 110 IJis1 BU3HAHHS CYCHIJILHO HEOE3MEYHOTO
JUSIHHS 3JI0YMHOM OJIHMX MIJICTaB HeJAoCcTaTHLO. HeoOxinHo, o0 3anpoBaiKeHHs
HOBOi HOPMH, SIKOKO KPHUMIHAII3YEThCS [ISIHHS, 31HCHIOBAJIOCS 3 JIOTPUMAHHSIM
MPUHITUIIB KPUMIHAJI3aIli1, K1 po3po0JieH] KpUMIHAILHO-TIPABOBOIO TEOPIi€ro [58,
c. 245].

[ToromxyeMocss 3 JaHOKO JAYMKOKO Ta BBa)XXa€EMO, M0  IIiJICTaBH
KpUMiHAJI3a1lil MOKYTh BIaJIO TpaHC(HOPMYBATHUCS B PABOBY HOPMY TIJIBKH B pasi
HEYXWUJIbHO JAOTpUMAaHHA ii (KpuMiHaMi3alli) NpUHUUIIB. B 1HIIOMY BUDAAKY

HOpPMa HE 3MOKE€ ICHYBATH 3a CBOi O€3MocepeHIM NPU3HAYCHHSIM.
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J10 TakuX MPUHIKUIIIB MOYXHA BIJIHECTH:

1) BiACYTHICTh IPOTAJIUH 3aKOHY Ta 3alBOCT1 3a00pOHU;

2) BU3HAUEHICTH Ta €AHICTh TEPMIHOJIOTII;

3) mouinaeHICTS [6, ¢. 147].

3 ormsiay Ha pe3ynbTaTH, OTPUMAHI IiJ] Yac aHaji3y MiJCTaB KpUMiHATi3aIli
MOXHa JIATH YMOBHUBOAY, IO 3JIOYMHH, TependadyeHi cr.cT. 382 (B 4YacTuHI
HEBMKOHAHHA pillleHb Cyly B KpUMiHaJIbHOMY IpoBajkeHHi), 389, 3891, 390,
390! onHO3HAYHO BiANOBIAIOTE NPMHLMIIAM JOLIIGHOCTI, BiJICYTHOCTI 3aiBOCTI
3a0oponu. o X CTOCYeThbCS MNPUHUMIIB BIJACYTHOCTI MPOTAJIMH 3aKOHY Ta
BU3HAYCHOCTI Ta €IHOCTI TEPMIHOJIOTII, TO MiJ Yac MOBEPXHEBOTO PO3IIIALY
BKa3aHMUX CTaTe€ld O3HAYEHI 3JIOYMHU MOBHICTIO BIAMOBIAAIOTH LIMM KPUTEPISM.
OcTaTouyHO MIATBEPAUTU LI YMOBUBIJI MAaIOTh MOJAJbIN JTOCTIIXKEHHS CKJIAJlIB
3JIOYMHIB, TIOB’A3aHUX 13 HEBUKOHAHHSAM pIlIEHb CYAy B KPUMIHAIBHOMY
MIPOBA/IKEHHI.

[TinkpecnuMo TICHUN B3a€MO3B’ 30K KATETrOpii «IiICTaBU KpUMIHAI3AI» 3
KTIPUHITUTIAMHA KpUMiHaJ13a1ii». [HO1 A0BOJII CKJIaJIHO HaBITh BCTAHOBUTHU YITKY
MEeXy MDK HUMHU. Yepe3 HasgBHICTh IOCUTh TOHKOI T'paHl MK HUMH BYE€HI 4acTO
MOETHYIOTH 111 (PaKTOpU KpUMiHAII3AIlT B €AMHY KaTETOPit0 MPUHIIUIIIB.

A.B. TopHocraii cnupatouuce Ha poGotu II.C. [arens, I'.A. 3100iHa,
B.M. KyzapsiBiieBa Ta iHITUX BUOKPEMITIOE HACTYITHI TPUHITUITN KPUMIHAJI3aIli1:

1.ComianbHi Ta COMIAIILHO-TICHXOJIOTTYHI:

A) IpUHIIMI CYCIUIbHOT HEOE3MEYHOCTI;

b) npuHIMN BiIHOCHOT MTOITUPEHOCTI AiSTHHS;

B) npuHuMn cmiBpo3MIpHOCTI TMO3WTHBHUX Ta HETaTUBHUX HACHIJIKIB
KpHUMiHaJi3a11ii;

I') mpuHIMIT KPUMIHATBHO-TIONITHYHOI aJEKBATHOCTI KpuMiHamizarii [55,
c. 57].

Ha3Bani npuHiunu kpumiHamizaiii ¢akTuaHO AyOIOI0TH 3MICT MiICTaB, SKi
npornonye BuxkopuctoByBatu J[.O. banobanoBa, 1o, mo-mepiie, CBIAYUTH PO

PI3HMI MiAXiT B po3yMiHHI (pakTopiB KpuMiHamizalii (iX Ha3B, 3MICTY, KUJIBKOCTI)
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Ta, MO-JIpyre, B UeproBU pa3 MiATBEPIKY€E OJU3BKICTh Ta TICHUHN 3B’A30K IiJICTaB
KpUMiHaMI3a1i1 3 IPUHILIUIIAMHU.

2. CuCTeMHO-TIPAaBOBI MPUHIIUITN KPUMIHAII3a11ii:

A) 3arajgpHOIIPaBOBI CHCTEMHI BHMOTH KpUMIiHami3amii  (TpUHIKII
KOHCTUTYIIHHOI aJeKBATHOCTI; MPUHIIUI CHCTEMHO-TIPABOBOI HECYIEPEUIMBOCTI
KpuUMiHai3aIii (IeKpuMiHaIi3allii) KOHKPETHOTO JiSHHS; MPUHIIMI MIKXHAPOIHO-
MpaBoBOi ~ HEOOXITHOCTI  Ta  JOMYCTUMOCTI  KpUMIHAi3aIlli;  MpUHIUI
IpoleCyaabHOI 3/11iCHEHHOCTI MepeciiiIyBaHHs;

b) xpuMiHanbHO-NPABOBI CHUCTEMHI MPUHIUMNU KpUMiHaMi3auii (TPUHIIMIT
BIJICYTHOCTI MpPOTaJMH Yy 3aKOHI Ta HEHAUIMIIKOBOCTI 3a00pOHU; MTPHUHIIMI
BU3HAYEHOCTI Ta €IHOCTI TEPMIHOJIOTi; MPUHLMII MOBHOTH CKJIaay; HPHHLIMI
CIIBPO3MIPHOCTI CaHKIIIT Ta eKoOHOMIT penpecii [55, ¢. 57].

PosrnsHemo fesiki 3araibHOMpPaBOBI BUMOTH KpuUMiHami3alii. Sk Bxe OyIo
3a3Ha4eHo BHILE, BiAmoBigHO 10 cT. 129! Koncrurynii Vkpainm, cyn yxsamroe
pimeHHs imeHeM Ykpainu. CyoBe pillieHHs € 000B’sI3KOBUM 10 BUKOHaHHS [91].
JlisiHHA, 0B’ s13aH1 13 HEBUKOHAHHSM PILIEHb CYyly B KPUMIHAIBHOMY IIPOBAIKEHHI1
OpsMO TOCATAIOTh Ha JaHl HOPMH, TOMY iX KpUMIHATi3aIllis HE TUIBKU He
CyNnepeunTh, BOHA 0a3yeThcs Ha HopMax KoHCTUTyIIII.

Posrnsmatoun  mpuHIMO  MDKHApOJHO-TIPABOBOI  HEOOXiTHOCTI  Ta
JOITyCTUMOCTI KpUMIHAITI3allii CJIi7] BKa3aTH, 10 MO I10H1 17ei 111010 BCTAaHOBJICHHS
BIJIMOBIJIAJIBHOCTI 32 HEBUKOHAHHA PIMIEHb CYAy MICTITbCS B YHCEIbHUX
MDKHApOJIHUX HOPMAaTHBHO-TIPABOBUX aKTax, 0a3oBuM 3 skux € Konseniiis Pamu
€Bponu Mpo 3aXKCT MPaB JIOAUHU 1 OCHOBOIOJOXHUX cB0OO Bix 04.11.1950 p.
(patudikoBano 3axkoHoM Ykpainu Bix 17.07.1997 p. Ne 475/97-BP «llIpo
patudikarito KonBeHiii mpo 3aXxucT mpaB JIOJWHA 1 OCHOBOIIOJIOXKHUX CBOOOJT
1950 poxky, Ilepmioro npotokony ta npotokodiB Ne 2, 4, 7 ta 11 go KonBenrii»)
[89].

KpuminaibHO-TIpaBOB1 CUCTEMHI IPUHITUITN KPUMIiHATI3AIlT CX0%KI1 Ha Ti, 110

BKazaHi B miaxoxal [[.0. banobanoBoi.
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Otxe, naHa 1€ JEMOHCTPYE HAaM TMO€IHAHHS NPHUHIMIIB Ta TMiACTaB
KpUMiHaMI3aIlil B €IMHY KaTeropii0 MPUHIUIIIB, 110 MOAISIOTHCSA Ha TIEBHI TPYIIH.
Ha namry gymKy, HaBiTh 31 3MICTY MOHSITh «IIACTaBH» 1 «IPUHIUINY BOAYAETHCA,
110 BOHM € PI3HUMH, XO0Ya 1 MICTSTh P CXOXKUX O3HAK, TOMY, Ha Hallly TyMKY,
3arporioHoBana ifes J{.0. bano6anoBoi Burisgae Oi1bIl BIANOIO.

M.B. ®oMeHKO BUOKPEMITIOE HACTYITHI MPUHITMITN KpUMiHaATi3aIlii:

1) KOHCTUTYIIIiHA aJICKBATHICTB;

2) TOMIpHICTh MO3UTUBHUX PE3YJIbTATIB Ta HErAaTUBHUX HACIIJIKIB;

3) eKOHOMIsI KpUMIHAJIBHOI penpecii;

4)mpUHIIMT ~ BiJICYTHOCTI  MPOTAJIMH Yy  KPUMIHAJIBHO-TIPABOBOMY
peryJitoBaHHI Ta HOTO CHCTEMHO-TIPAaBOBOI HECYNEPEUIMBOCTI (B T.4. €IHOCTI
npaBoBoi Tepminoorii) [189, ¢. 130].

Ha3Bana aymka 3a CBOIM 3MICTOM MICTUTh pSJ CHUIBHUX 3 MO3ULIEIO
A.B. l'opHocrTaii 03Hak, Xxo4a i € JeMi0 BYK4O0I0.

PosrnsHyBmM psan no3umii moao po3risiay (akTopiB  KpHMiHaMI3aLli,
JyMA€ThCsl, BCE X TaKH, OLIbIIE MepeBar MICTUTHCS B 3alPOIIOHOBAHOMY ITIJIXOI1
J.0. bamno6anoBoi, sikoro MU 1 OyJIeMO MNPUTPUMYBATHCS B XOJ1 HAIIOTO
JOCITIIKEHHS.

Tepmin «xpumiHamizaiiss AISHHS» HE PIIKO MOPIBHIOIOTH 13 «COLIATBHOIO
00yMOBJIICHICTIO», a THKOJIM HaBITh BXKMBAIOTh B SIKOCT1 CHHOHIMIB. 111 TOTO, 11100
po3i0paTucs B JaHOMY NMUTaHH1, HEOOX1HO 3’SICYBaTU 3MICT OCTAHHBOTO.

B nHaymi kpumiHagbHOTO TpaBa ICHYE JOBOJI BEJMKa KITBKICTH Bapiarlii
BU3HAUEHHS TOHATTS «COIlialbHa OOYMOBJICHICTH». 3HAUHYy YaCTUHY 3 HHX
npoaHaiizyBaB y cBoiii MoHorpadii O.0. Ilamenko. 3 orjisay Ha OOMEXKEHICTh
o0cATy HAIIOro JAOCIIHKEHHS BKaXXEMO, 110 OJHE 3 HAWPO3MOBCIOKEHIIINM, Ta,
Ha Halle TEepeKOHaHHS, BJAJIMX BU3HAYEHb MICTUTBCS B CHUHTE31 11eH
A.B. Mycienko Ta C.B. I'punuaka, ske naBiB O.0. Ilamenko: coriansHa
OOYMOBJICHICTh KPHUMIHAIBHOI BIAMOBIIATBLHOCTI — II€ BIAMOBIAHICTH MPABOBOI

HOpMHU TIoTpedaM cycminbeTBa [150, ¢. 135].
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HagiTh 31 c10BOCIIOTYUEHHS «COlllaJiIbHa 00YMOBJIEHICThY 3p0O3YMLIO IO 11e
T€, 1[0 3yMOBJICHO 1HTEpECaMHt COlliyMy. TakuM YMHOM, 3MICT TEPMIHY COIIATBHOT
oOyMOBJIEHOCTI mepeOyBae Ha TMOBEPXHI, TOMY, BBaXXaEMO 3a HEOOXigHE
NPUTPUMYBATUCS B TUCEPTALIMHOMY JIOCTIIP)KEHHI HaBEICHOI BUILE JYMKH.

Sx cnymno Bkazye O.0. Ilamenko, y KpUMiHaIbHO-TIPABOBIN TOKTPHHI
CIiJ BUAUIATH: @) COLlaIbHY OOYMOBJICHICTh KPUMIHAJIBHOI BIJMOBITAIBHOCTI 3a
neBHUN BUJ JidHB (200 coIllaJbHy OOYMOBIICHICTh iX KPHUMiHAJIBHO-IIPABOBOI
3a00pOHU, 1HOJI HaBITh BHUKOPHUCTOBYIOTH 3BOPOT «COIlialbHAa OOYMOBJICHICTh
KpUMiHai3aIii»); ©0) comaJbHy OOyMOBIIEHICTh TE€BHOTO 3aKOHY PO
KPUMIHAJIbHY BIAMOBIIAIBHICTE (TOOTO KOHKpeTHOI HopMH KK). [HOA1 1Ie nuiryTh
PO COIlalbHy OOYMOBJICHICTh MEBHOIO BHUJIY 3JI0YMHY, ajie 1€ BXKE MUTaHHS
KPUMIHOJIOT1i, 00 CTOCYEThCSI MPUYMH 1 YMOB, $IKI TOSICHIOIOTh ICHYBaHHS B
CYCHUIbCTBI IEBHUX HETAaTUBHUX (HeOe3neyHux) AisiHb. [Ipu 11poMy BueHuUit n0/ae,
mo «CoriagbHa OOYMOBJICHICTh KPUMIHAIBHOI BIAMOBIAAILHOCTI» 3a MISTHHS
MIEBHOTO BUJY — MOHSTTS BY)KU€ 3a «COIlaJlbHy OOYMOBJIEHICTh MEBHOTO 3aKOHY
PO KPUMIHAJIBHY BiAMOBIATBHICTHY, OCKUIBKH JIPYT€ OXOIUTIOE 1€ TAKOK BUMOTH
3aKOHO/IaBYO01 TEXHIKK (TOOTO BOHH CITIBBIIHOCATHCS SIK YacTKa 1 mine) [149, ¢. 57].

JlificHO, Ha3BaHiI BUAM COIialbHOT OOYMOBJIEHOCTI HEOOXITHO BIJIPIZHATH
OJIMH BiJl OJTHOTO. SIKIIO AJisi PO3TISAYy TMEpIIOro BHUIY MOMXIHBO OOMEKHTHCH
JOCITIDKEHHSAM IT1JICTaB KpUMIiHAMI3aIil, TO JUIs APYroro — Imie i MPUHIMIIB, IO
BIJTHOCSITHCS 10 3aKOHOABYOI TEXHIKH.

3 ommamy Ha 3MICT KpUMIHAMI3AIli Ta COLIaJbHOI OOYMOBJIEHOCTI CTa€
3pO3YyMUIMM, IO JaHl KaTeropii He € TOTOKHUMHU. Kpuminamizaiis — 1e nepui 3a
BCE Tpoliec, TOOTO sBUIIEC AUHAMIUYHE. BoHa CTOCYEThCS MisiHB, III0 HA MOMEHT il
301ACHEHHS 1Ie He HaOyJiM 3aKOHOJABYOIrO 3aKPIIUICHHS, TOJI SIK OOTPYHTYBaHHS
HEOOX1THOCTI ICHYBaHHS (30€pe’KeHHs) TEBHUX HOPM (IHCTUTYTIB) niepeOyBae mo3a
MeXXaMU TTOHSTTS «KpUMIHATI3aMlish» W Mae OyTH JTOCIIKEHO 3a JOTIOMOTO0 Teopii
COIIIAJIbHOI ~ OOYMOBJICHOCTI 3aKOHY TMpPO KPHUMIHAIBHY BIiAMOBIJATBHICTS.
BonHowac Teopis KpumiHamizaimii 3aliMa€ThCs TMOIIYKaMHU  BIJANOBIIECH Ha

3aIlIMTAHHS Ha KIOTAJIT: 0 3MYCHWJIO 3aKOHOAABILAA BHU3HATH TC YU 1HIIIE I[i?[HHH
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3I0YMHOM? YOMY Take PilleHHs OyJ0 MPUMHITO B KOHKPETHUH MOMEHT yacy? A
JUI KOHCTaTallii comiagbHOl 0OYMOBIICHOCT] 3aKOHY Il 3alUTaHHS BIAXOASTH Ha
apyruii  mmadH. ToMmy KUIBKICTh OOCTaBMH, IO BHU3HAYAIOTh COLIaJbHY
O0OYMOBJICHICTh 3aKOHY i OOIPYHTOBaHICTh KpHMiHami3alli IigHb, Ha TyMKy O.O.
[Tamenko, Oyne pizHoio. Bemyun MOBY Mpo KpHUMiHAJi3a1lil0, BUCHUN MATPUMYE
MIPAaBO3HABIIB, SKI HAroJOMIyIOTh Ha HEOOXITHOCTI OKPEMOIo BHWJIUICHHS U
MOAANBIIOr0 JOCIIDKCHHS TMPUHIMIIB 1 TIJCTaB KpUMIHATI3aIli, a TaKoX
KpUMIHATI3AIIRHUX TPUBOAIB. J[71s BU3HAUEHHS X COIlaJbHOI OOYMOBIIEHOCTI
HOpPMHM Taka Kiacudikaiiis He miaxoauts [149, ¢. 58-59].

Hewmae cymuiBy moo qopeunocti ymosuBoay O.0. Ilamenko, ogHak, B Toi
K€ 4ac, K BKe OyJO CKa3aHO BHIIE, KpUMIHATI3AIII0 MOKHA PO3MISAaTH 1 SIK
pe3ynbTaT. ColianbHy * OOYMOBJICHICTh TaKOXX MOXIJIMBO PO3IJISIATA B PI3HUX
TJIONIMHAX, 10 MPU3BOJINUTH JI0 TICBHOTO MEPETUTITAHHS IUX KaTETOPIH.

Ha namy nymky, Takox ciiijJi BpaxoByBaTH (pakTopu, 110 mepedyBarOTh Ha
MOBEPXHI, a caMe: KpUMIHaNI3al1i0 IPOBOAUTH, B MIEPIY YEPTry, BIAMOBIIHI OpraHU
BJIAJH, SIKI TEOPETUYHO MOXKYTh HE 3aBXKJIM KEpyBaTHCA 1IHTEPECAMH CYCHIIbCTBA,
TOAl SK coIllaJbHa OOYMOBJICHICTh KpPHUMIHAIBHOI BIAMOBiAaIbHOCTI (abo
KpumiHamizaiii, sk 3azHadae O.0. IlameHko) 3aBXIW NPOJUKTOBaHA TaKUMU
1HTepecaMu, BOHA, (DaKTUIHO, 1 € IIUMH IHTEPECAMH.

st HATJIATHOTO MIPUKIIATY MOKHA MIpUTagaTu HasSIBHICTh
AHTUJIEMOKPATUYHUX 3aKOHIB B HalucTchkid Himewyunni. JlaHi HOpMaTHUBHO-
MPaBOBl aKTH MaibKe 3aBXAU MPUAMaIKMCS BCyleped I1HTEpeCiB CyCHiIbCTBA.
Buxonutb, BOHM He Oyau cowiaibHO OOYMOBIIGHMMH, OJHAK Oyiu
KpuMiHanizoBaHl. ®daktopamMu K KpUMiHATI3alii BUCTYNANW BIAAHI amOiii
Tperboro Peiixy.

TakuMm 4uHOM, KpUMIiHAI3AIlisl HE 3aBXKIU € COLIAIbHO 00ymMoBjeHOI0. B
TOM K€ 4Yac, B JEMOKPAaTUYHOMY CYCHUIbCTBI MiJCTaBM KpUMiHaji3alli MaroThb
BIJIMOBIJIaTH OOCTaBMHAM COIAJIbHOI OOYMOBJICHOCTI, HE CYNEPEUUTH IM, aKe

caM TEPMIH «JIEMOKpaTIis» MEepeKIalac€ThCs K «BJIaJla HAPOIY».
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Takoxx BBaXaeMO HEOOXITHUM, BCE€ K TakKH, PO3TJISAAATH 1 YMOBHBIJ
O.0.Ilamenka 100  OCHOBHOI  BIAMIHHOCTI  IIUX  SIBUIL  TEPMIHU
«KpUMIHATI3aIIsS» 1 «coIianbHa OOYMOBIICHICTE» HE € CHHOHIMAMH, OCKILIBKH
BIJIJI3EPKAIIIOIOTH JIBa Pi3HI ropuandHi peHomeHu. [Ipu nmpomy mepiie 3 HaBeIeHUX
MOHATh MAa€ BUKOPHCTOBYBATHUCS TOJI, KOJU WIAETHCS MPO CYCHIIBHO HEOEe3MeyHi
JMisHHS ~ (MOBEIIHKY JIFOJIMHM), a Jpyre CIiJl 3acTOCOBYBaTH MiJ d4ac
XapaKTEePUCTUKU KPUMIHAIBHO-TIPABOBUX HOPM (3aKOHIB MNP0 KPUMIHAIIbHY
BiMOBigaIbHICTE) [149, ¢. 70].

[lomanpiii TMOpUHAHHS B PO3TJSLA BKa3aHOI MPOOJIEMU MPHU3BOJATH 0
BIIXWJICHHSI BiJl MPEIMETA HAIIOTO JOCIIPKCHHS, TOMY, TyMA€ThCsl, JOIIJILHUM €
3YNUHUTUCA Ha HACTYIIHOMY: JUI BIANOBIAI HAa OCHOBHE IHUTAaHHS JaHOTO
H1PO3AUTY HEOOX1THO PO3TIISIHYTH (aKTOPH KpUMIHATI3aMIl ISTHHS, OB’ A3aHOTO
13 HEBUKOHAHHSIM PILIEHHS Cyly B KPUMIHAJIBHOMY MTPOBAXKEHHI Ta 31CTABUTH iX 3
oOCTaBMHAMHM  COIIaJIbHOI ~ OOYMOBJICHOCTI ~ BCTAQHOBJICHHSI ~ KPHUMIHAJIBHOT
BIIMOBIJAIBHOCTI 32 HUX, SIKI TICHO TMOB’si3aHl 3 TIJICTABaMU KpHUMIiHAJ13aIli.
Takuii aHandi3 JONOMOKE BIAIIOBICTH SK HAa MWTAHHSA BIJIIOBIIHOCTI JTAaHOTO
CYCIUJIbHO HEOE3MeYHOro MisiHHS MiACTaBaM 1 MPHUHIMIIAM KpUMiHai3alii, TaK 1
BUSIBUTH  BIAMOBIAHICTH  MOr0  KpUMIHAMi3alli  OOCTaBMHAM  COIlaJdbHO1
00YMOBIICHOCTI.

0.0. INameHko BUIISE€ HACTYITHI 0OCTaBUHU KpUMIHAJI3AIlii:

1. 3aranpHi (cycniibHa KOPHUCHICTh, CUCTEMHO-TIPABOBA HECYIEPEUHICTb,
YITKICTb 1 ICHICTh MOBH, ICTOPHYHI TPAAMIIT Ta 3MIHA YMOB KHUTTSI CYCIILIILCTBA).

2. O0CTaBMHHM COIIalbHOI OOYMOBIJIGHOCTI OXOPOHHUX KPHMiHAIBHO-
PaBOBUX HOPM (HASIBHICTH MOKJIMBOCTI OOpOTHOM 3 MISIHHSAM 3a JOMOMOIOIO
KPUMIHAJIGHO-TIPABOBUX ~ 3ac00iB, HASBHICTb  PECypCiB I 3AIMCHEHHS
KPUMIHAJIBHOTO TIE€PECIIiIyBaHHs, CIIBPO3MIPHICTh MO3UTHUBHUX 1 HETaTUBHHUX
HACTIAKIB 3a00pOHU, TOBHOTA 1 HE HAAMIPHICTH 3a00pPOHH, TMOBHOTA CKJIAay

3JI0YUHY.
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3. O6cTaBUHM COIiaTbHOT 00YMOBJICHOCT] PETYJISITUBHUX, e(PIHITUBHUX Ta
3a0X0YYyBaJbHUX  KPUMIHAJIBHO-TIPABOBUX  HOpPM  (CyCHiJIbHa  MOpallb,
MIPABOCBIIOMICTb 1 CYCHUIbHA AYMKAQ).

[Tepuri 1B rpynu 0OCTaBUH TaK YM 1HAKIIIE HAMH OYJIM PO3IJISHYTI B paMKax
JOCTI/PKEHHSI TIACTaB 1 NPUHIUMIB KpHUMIiHANI3aMlii CyCHUTbHO HEOE3MeUYHOTO
JUSHHS, TIOB’SI3aHOTO 13 HEBUKOHAHHSAM pillleHb CyAy B KPUMIHAJIBHOMY
npoBapkenHi [149, c. 2-3]. Illo crocyeTrbcsi TpeTboi Tpymnu, 0€3 CyMHIBY,
BCTAQHOBJICHHSI KPUMIHAJIBHOI BIJMOBINAIBHOCTI 3a JaHi JISIHHS HE CYNEPEUYUThH
CYCNUIbHIM MoOpajii Ta MIATPUMYETHCS CYCHIUIBCTBOM, aJKE€ BOHA 3aXUIIAE
IHTEPECH LILOTO CYCHIBCTBA, NIATPUMYE HEPYIIUMICTD IMPABUJI ICHYBAaHHS B LILOMY

CYCH1JIBCTBI.
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1.3. 3apyOiskHumii [0CBil KPHUMIHAJIBLHO-IPABOBOIO 3a0e3le4eHHs

BUKOHAHHS PillleHb Cyly Y KPUMiHAJIbHOMY NPOBaIKeHHI

HeBukoHnaHHs pillieHHs Cyay € MPOSBOM HE TUIBKU MPABOr0 HITLII3MYy, a i
3HEBAXKJIMBOTO CTABJICHHS JI0 JepKaBU YKpaiHa, IMEHEM SIKOi BOHO IPOTOJIOIICHO.
Cepen Takoi rpynu MpPaBONOPYIIEHb OCOOJMBE 3aHEMOKOEHHS BHUKIIMKAE
HEBUKOHAHHS PIIICHHS CYAYy Y KPUMIHAJILHOMY IIPOBAJKEHH1, OCKIJIBKA MOBA BKE
e mpo ocoOy, sika BUMHUIIA 3JI0YMH, 1 siIka He Oakae OyTH mokapaHoro 3a 1e. Lle
3J1049MHH, Tepeadadeni cr.cT. 382 (y YacTMHI HEBMKOHAHHS BHpPOKY), 389, 3891,
390, 390! Kpuminamenoro kogekcy (mami — KK VYkpainu). 3Buuaiino, mo0
BUPIIIUTH 3aBAaHHS 1100 HEOOXIMHOCTI 4YM 1i BIJCYTHOCTI YyJAOCKOHAJICHHS
BKa3aHUX CTaTell KPUMIHAJIBHOTO 3aKOHY, MOTPIOHO 3BEPHYTHUCS 1O MO3UTUBHOTO
3apyO1’KHOTO JTOCBIY B 111l cdepi.

KpuminanibHe mpaBo YKpaiHMU 3 METOI0 JIOCSITHEHHS  HaWBHUIIOi
€(EeKTUBHOCTI KWOro HOPM IOBMHHO BpaxoBYBaTH BCl HaWKpanll JIOCATHEHHS
€BPOIEUCHKOI 1 CBITOBOi KPHUMIHAJIBHO-TIPABOBOI JIyMKH Ta 3apyOikHOTroO
KpUMIHAJBHOTO  3aKOHOJaBcTBA. JIJII  IBOTO  BaXKIMBO  3IMCHIOBATH
KOMITapaTUBICTChKI (MOPIBHSUIbHI) JOCIIDKEHHS 1 BMIJIO PO3MOPSIKATUCA iX
pe3ynbTaTaMu B 3aKOHOTBOPYIM JISTIBHOCTI, a TaKOX I 4Yac I1HTeprperarii i
3aCTOCYBaHHS MOJIOKEHb KpUMIHAIBHOTO 3akoHOoaaBcTBa [191, c. 345].

M.I. ITanoB H.O. I'yropoBa (pakTUYHO aKCIOMATHYHO CTBEPAXKYIOTh, IO
JIOCUTh BAXIWBE 3HAYEHHSA Yy JOCHIDKeHHI mpobiseM OcoOiamBoi 4YacTUHU
KPUMIHAJIBHOTO MpaBa Ma€ MOPIBHSUIBHO-TIPABOBUI (KOMIIAPATUBICTCHKUIA) METO/I.
Bukopucranus 1poro Metoay OOYMOBIIOEThCA TOTpeOo0 y GdopMyIIrOBaHHI
BJIACHOT YKpaiHChKOI HAI[IOHAJIBHOI MPaBOBOI CHUCTEMH, SKa BiAmoBimama O
Cy4yaCHHM CBITOBUM TEHJEHIIISIM TPaBOBOTO PO3BUTKY ¥  MIXKHAPOJAHHUM
CTaHaapTaM, 0co0JIMBO y chepl OXOPOHH TMpaB Ta CBOOO I JIFOJAWHH 1 TPOMAISTHIHA
BiJl CyCHUIbHO HeOe3neunux nocsranb [147, c. 103].

B3arasi, nopiBHAJIbHO-TIPABOBUI METOJ SK CIHELIaJbHO-IOPUANYHUNA PIBEHb

METO/IB TPABOBOTO JOCTI/HKCHHS, TMOJSITAa€ Yy 3ICTABJICHI PI3HUX JEpXkKaB 1
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MPAaBOBUX CUCTEM, IHCTUTYTIB, KaTerOpiii 3 METOI BHUSIBJIICHHS PUC MOIOHOCTI 200
BIIMIHHOCTI MK HUMHU. B pe3ysbTari MOpiBHIHHS BCTAHOBIIOETHCS SAKICHUM CTaH
IIPABOBOI CHCTEMH B IJIOMY 200 OKpEeMHUX MPaBOBUX 1HCTUTYTIB 1 HOpM. Lllupoke
3aCTOCYBaHHS IOPIBHSUIBHOTO METOAY Yy IMPaBO3HABCTBI 1 IOPUJIMYHIN MPaKTHUII
npu3Beno 10 (GOpMYyBaHHS Yy CKJIAAl IOPUAMYHOT HAYKH CAMOCTIHHOTO HANpSIMY
MOPIBHSUIBHOTO MPaBO3HABCTBA (IOpUIWYHOT KOMITapaTtuBicTuku) [143, c. 44; 16,
c. 458-459].

Bignmaroun HanexHEe MM Ta IHITAM BYEHUM, CBOTO OKPEMOTO JTOCITIIKCHHS
noTpedye BHBYEHHS 3apyODKHOTO JOCBiAY y cdepi KpumiHamizamli 3JI04HHIB,
MOB’SI3aHUX 13 HEBUKOHAHHSM pIIIEHb CYQy y KPUMIHAJIBHOMY IPOBA/KEHHI, B
NPTy Yepry — KpaiH MOCTPaaTHCHKOTO MPOCTOPY.

JIOCSITHEHHIO MPOTOJIOMIEHOT METH CIPUATUMYTh TIEBHI YMOBH1 KpUTEpPIl —
€JIEMEHTH CKJIay 3JI0YMHY, BUAH Ta pO3Mip MOKapaHb 3a IX BUNHEHHS.

KK Pecnybniku Aszepbaiimxkan [82] y Poszmim 32 «3mounHM mnpoTH
npaBocyas» MicuTh cT. 306 «HeBuKOHaHHS BUPOKY, IOCTAHOBH Cyy a0O0 IHIIOTO
CYZIOBOTO aKTay:

306.1. 3micHe HEBUKOHAHHS PINIEHHS, BUPOKY, YXBalld, MOCTAaHOBU a0o
Haka3y Cyay, 0 HaOpamu 3aKOHHOI CHJIM, a TakKOoX TMEPeIIKOHKAHHA iX
BUKOHAHHIO -

KapaeTbcsi mrpadoM B PO3MIpl BiA OJHIET IO TPHOX THCSY MaHaTiB, abo
IPOMAJICEKUMH poOOTaMHU Ha CTPOK BiJl TPHOXCOT MIBAALATH 1O YOTHPHOXCOT
BICIMJIECSITH TOJMH, a00 BUIPABHUMH POOOTaMHU Ha CTPOK JO JIBOX POKiB, abo
1030aBJIEHHSM BOJI1 Ha CTPOK JI0 TPHOX POKIB.

306.2. Ti cami AisiHHSI, BUMHEH1 CITYy>kO00BOIO 0C0O0010, -

KaparThCs MTPagoM y po3Mipl Bi HOTUPHOX JO MIECTH TUCSY MaHATIB, a00
BUIIPABHUMH pOOOTaMHU Ha CTPOK JI0 ABOX POKIB, 200 1M030aBJIEHHAM BOJII HA CTPOK
Bl TPHOX JIO IT'SITH POKIB, 3 MO30aBJICHHSM IIpaBa 001MMAaTH TEBHI MOCAAW YU
3aiiMaTHCs MEBHOIO ISUTHHICTIO Ha CTPOK JIO TPHOX POKIB a00 6€3 TaKoro.

3abiratoun Hamepes, CJiJ BU3HATH, 10 mnepeBakHa Oimbiricth KK kpain

MOCTPAJSHCHKOTO TMPOCTOPY MPOCTO CKOMIIOBAIM CTAaTTI KPUMIHAIBHOTO 3aKOHY
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Pociiicekoi ®enpepamii 1996 poxky 1010 BiANOBIIAILHOCTI 3a HEBUKOHAHHS
pillIeHHs CyAy y KpHUMIHaJbHOMY MpOBAKEHHI. SICKpaBUM MPHUKIAZAOM YOTO €
aHaJI130BaHi MepIii TPU KOJCKCH.

Tak, BipMeHchbkuii 3akoHomaBenb y KK PecnyOmiku Bipmenis [83] y
I'maBi 31 «3mounHu TpoTH mpaBocydas» mnependauuB cT. 353 «HeBukonanHs
CYJIOBOTO aKTy»:

YMuUCHE HEBUKOHAHHS CIIy>)kOOBOIO 0CO0OOI0 BHUPOKY, PIIIEHHS Cy1y abo
1HIIIOTO CYZOBOTO aKTa, II0 BCTYNWJIM B 3aKOHHY CHIY, a00 MEPeIIKOPKaHHA 1X
BUKOHAHHIO, -

KapalThCs  WTpagoM Yy  po3Mipl Bl  TPbOXCOTKPATHOIO [0
I’ ITACOTKPATHOTO PO3MIpy MIHIMaJIbHOI 3apoOITHOI IJiaTH, abo apemroM Ha
CTPOK BiJl OJTHOTO JIO TPhOX MICAIIiB, a00 M030aBJIECHHSIM BOJII HA CTPOK HE OLIbIIIE
JIBOX POKIB.

KK Pecny6unixu binopyce [182] y ['naBi 34 «3104uHU TPOTH TIPABOCYIIS»
Micuth cT. 417 «HeBuKOHaHHA BUPOKY CyIdy IpO MO30aBJICHHS IpaBa 3ailMaTH
MEeBHI ocaau ado 3aliMaTHUCs TIEBHOIO AiSUTbHICTION:

VYXWIeHHsT 3aCy)KEHOTO BiJi BUKOHAHHS BHUPOKY CyAy TpO 1M030aBIICHHS
mpaBa 3aliMaTH MEeBHI MOCcaau ad0 3aliMaTUCS TTEBHOIO JISUIBHICTIO -

KapaeThcs mTpadom abo apenToM Ha CTPOK JI0 IIECTH MICSIIIB.

Cr. 423. HeBuKOHaHHS BUPOKY, PIIlIEHHS a00 1HIIIOTO CYyI0BOTO aKTa

HeBukonanHst mocagoBo0 0co00I0 BUPOKY, PIllIEHHsS ab0 1HIIOTO CYAOBOTO
aKTa, 10 BCTYNUJIM B 3aKOHHY CHITY 200 MEPEIIKO)KaHHs IX BUKOHAHHIO -

KaparThcs mTpadom ado mo30aBiaeHHSAM MpaBa 001iiMaTH NEBHI Nocaau abo
3aiiMaTHUCs IEBHOIO AISUILHICTIO.

Sx Gaummo, poaOBHI O0’€KT 3JIOYMHIB y BCIX OJHAKOBUN — IMPaBOCYIIS.
[lepenOaueno 3aradbHUM CKJIaJ HEBUKOHAHHS PIIIEHHS CYyJIy Ta JEKUIbKa
CHeIiajJbHuX 32 OKPEMUMH BUIaMU MTOKapaHb. BogHodac cy0’eKTOM HEBUKOHAHHS

pimeHHs cyay y Pecny6inikax Bipmenis ta bintopych € BUKITIOUHO ci1y»00B1 0ocoOu

[195, c. 119].
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Amnanoriuna cutyatis i B KK I'pysii [179] y I'maBi XLIV «3nounHn npotu
BUKOHAHHS CyJIOBHUX akTiB» CT. 381 «HeBukoHaHHS BHPOKY UM 1HIIOTO CyIOBOTO
pIIICHHS»:

HeBukoHaHHS TpeiCTaBHUKOM BIaJM, YAHOBHUKOM JIEPKaBHOTO Oprasy,
OpraHy MICIIEBOTO CaMOBPSIyBaHHS UM YIpPAaBIiHHA a00 0c00010, M0 3A1MCHIOE
KEepiBHI MMOBHOBAXEHHS Y MIJANPUEMHHUIIBKIA YW 1HIINA OpraHizaiii, BUPOKY YU
IHIIIOTO CYJOBOTO PIMICHHS, II0 BCTYNWJIM B 3aKOHHY CHJIY BHpPOKY alo
NEPELIKOKaHHS HOT0 BUKOHAHHIO, -

KaparoThcsl TpadoM abo CyCHIIbHO KOPUCHOIO IMpallelo Ha CTPOK BiJ CTa
BICIMJIECATH JO JBOXCOT COpPOKa TOJWH, a00 apemToM Ha CTPOK BiJ TPbOX [0
HIECTH MICSIIIB, a00 1M030aBJIEHHSM BOJII HA CTPOK JI0 IBOX POKIB 3 MO30aBIEHHSIM
npaBa 00iiMaTH mocaau abo 3aiiMaThCs MISUTHHICTIO HA CTPOK JI0 TPHOX POKIB.

€IMHUM BHHITKOM TYT € pOJOBHM OO0’€KT — BCTAHOBJICHUW MOPSIIOK
BUKOHAHHS CYJIOBUX PIIIEHb.

KK Pecny6nmikm Kazaxcran [84] y TImaBi 17 «KpuminanbHi
MIPABOIOPYIIEHHS TMPOTH MPaBOCYAMAS 1 MOPSAAKY BUKOHAHHSA MOKapaHb» MICTUTh
cT. 430 «HeBukoHaHHS BUPOKY Cyay, PIIIEHHS CyAy ab0 1HIIOTO CYJOBOTO aKTa
a00 BUKOHABYOTO JOKYMEHTa:

1. HeBuKOHaHHS BUPOKY, PIIlIEHHS Cyay a00 1HIIOIO CYJOBOTO akTa abo
BUKOHABYOTO IOKYMEHTA, 1110 BCTYIUJIN B 3aKOHHY CHJTY, OUTBIIE IIECTH MICSIIB, a
TaKOX MEPEIIKOHPKAHHA iX BUKOHAHHIO, -

KaparoThCsl 3aIy4YCHHSM 10 I'POMAJCBhKHX pOOIT Ha CTPOK /0 BOCBMUCOT
roJMH a00 OOMEXEHHSM BOJII HA CTPOK JO0 TPhOX POKIB, a00 M030aBIEHHSIM BOJI
Ha TOM CaMHUM CTPOK.

2. Ti cami nisiHHS, BUMHEHI 0CO0O0I0 3 BUKOPHUCTAHHSM CBOTO CIY>KOOBOTO
CTaHOBHIIIA, -

KaparThCs 3ATyYCHHSIM JI0 TPOMAJCHKUX POOIT HA CTPOK JO OJHIET THUCSUI
JIBOXCOT TOAWH a00 OOMEKEHHSM BOJII Ha CTPOK BiJl TPhOX JO I’SITH POKIB, ab0
1030aBJIEHHSAM BOJII HA TOW CaMHil CTPOK, 13 MO30aBJIEHHSM ITpaBa 001iiMaTH MEBHI

MOCa/IM YU 3alMaTHCS TIEBHOO AISUTHHICTIO HA CTPOK IO T’ SITH POKIB.
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3. JlisuHa, nepenOaveHi YaCTUHAMM TEPIIO a00 APYroro Ii€l CTaTTi, 3a
SKUMH CyMa CTATHEHHS TEPEBUINYE ACCATh THUCAY MICIYHHX PO3PaXyHKOBHX
MOKa3HUKIB, BCTAHOBJICHUX 3aKOHOMABCTBOM PecmyOmikm KazaxcTtan Ha MOMEHT
CKOEHHS 3JI0UYHHY, a TAKOXK MEPEIIKOIKaHHS X BUKOHAHHIO -

KapaloTbCs OOMEXKEHHSM BOJI Ha CTPOK BIJ I'STH A0 CEMU POKIB abo
1030aBJICHHSIM BOJII HA TOM CaMUM CTPOK, 13 1T030aBJICHHSAM MpaBa 001MaTH MEeBHI
MOCaJM YU 3aiMaTHUCs IEBHOIO AISUTBHICTIO HA CTPOK JI0 11’ SITU POKIB.

[Tpumitka. Ocobi, sika BUNHWIIA 3JI0YHH, TIEpeI0adeHU YaCTHHOIO TPETHOIO
i€l CTarTi, Moracuja BCKO CyMy 3a00proBaHOCTI J0 BHUHECEHHS BHPOKY Cy1y,
1030aBJIEHHS BOJI1 HE MPU3HAYAETHCS.

Tyr mnpuBeprae yBary CTUMYJIOBAaHHS TO3WTHBHOI TMOCTKPUMIHAIBHOI
MOBEIHKU Ta BUJIU MTOKapaHb.

KK Kuprusskoi PecyOumiku (sxuit 0y ynHHNM 10 KiHmsg 2018 poky) [79] y
I'maBi 31 «3nounHM TpOTH TMpaBocymls» mnependoadae ct. 338 «HeBuxoHaHHsS
BUPOKY CYIy, PILIEHHS Cyly a00O 1HIIOTO CYJOBOTO aKTay:

3/1iCHE HEBUKOHAHHS Y BCTAHOBJIEHUN TEPMIH BUPOKY CYNy, PIIICHHS CYIy
abo 1HIIOTO CYJOBOTO aKTa, IO BCTYNWJIM B 3aKOHHY CHIY, a TaKOX
MIEPEIIKODKAHHS iX BUKOHAHHIO -

KaparThCsl TPOMAJICBKUMHU POOOTaMHU Ha CTPOK BiJl BICIMIECATH 10 IBOXCOT
copoka rojiuH abo mTpadoM y po3Mipi BiJl CTa IO OAHIET THCSIYl PO3PAXYHKOBUX
MOKa3HUKIB, a00 M030aBjeHHSAM MpaBa oOIMMaTH MEBHI MOCAAM YW 3alMaTHCs
MIEBHOIO JIISUTBHICTIO Ha CTPOK JI0 TPHOX POKiB, a00 1M030aBJICHHSM BOJII HAa CTPOK
B1Jl OJTHOTO JI0 JIBOX POKIB.

KK Kupruspkoi PecnyOmiku (BctynuB y 3akoHHy cuiny 3 01.01.2019
poky) [80] y I'mai 47 «31m0YMHH MPOTH BHKOHAHHS CYJOBHX aKTIB Ta IHINNX
BUKOHABUYMX JIOKYMEHTIB» miependadae ctT. 351 «HeBukoHaHHS BUPOKY CyAy
3aCyHKEHUM J10 TTpady»:

1. HeBukOHaHHS BUPOKY CYJy, IIO BCTYIUB Y 3aKOHHY CHIIY, 3aCy/KEHUM

10 WTpady 3a BYNHEHHS IPOCTYNKY a00 B pasi 3aMiHM 1HIIMX BU/IB IMOKApaHb 32
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IpOCTYNKU abo 3J104MHY MTpagoMm abo 3acy/KEHHMM 10 M030aBlIEHHS IpaBa
3aliMaTHCS MIEBHOIO MISIIBHICTIO, -

KapaeThCsl M030aBiIeHHSIM BoJ | kareropii.

2. HeBukoHaHHS MOCaI0BOI0 0COO0I0 BUPOKY CYY, III0 BCTYIIUB y 3aKOHHY
CHITY, TIPO TI030aBJICHHS HOTO Mi/IETJIOro MpaBa 3aiiMaTH MEeBHY MOCay, -

KapaeThCs IMO30aBJICHHAM IpaBa OO0IMMATH TE€BHI MOCAaaM YU 3aWMaTHCS
neBHowo AismbHICTIO III KaTeropii abo BumpaBHumHu poOoTtamu III kateropii abo
mrpadom IV kareropii.

Sk G6aunMo, KUpru3bkui 3akoHogaBelb B HOBoMy KK mepenbauuB onny
CTaTTIO, 110 OXOTUTIOE OKPEMI BHITAJIKM YXWJICHHSI 3aCyDKEHUM BiJl TPU3HAYEHOTO
MOKApaHHS 3a BUYMHEHUW 3JI0YMH; KBall(PIKOBAaHUM BHUJOM LIBOTO 3JIOYUHY €
BUMHEHHS CIIy’)kO00BOIO 0c00010. OJHO3HAYHO TPABUIBHUM € BHUKIIOYHO
11030aBJICHHS BOJI1 JJIsI 3aCYKEHOTO, IKUW HE BUKOHYE CB1 BUPOK.

Jlocuts 1iKaBUM € JOCBi KpaiH bamnTii.

Tax, KK Jlatsiiicekoi Pecny6miku [80] y I'mai XXIII «3mounnHi missHHS
OpPOTH IOPUCAUKIID MICUTh CT. 296 «HeBukOHaHHS TIOCTaHOBU CyAy 1
PO3MOPSKEHHS TPOKYPOPa MPO MOKAPAHHSD:

(1) HeBukoHaHHs1 a00 3aTpUMKa BUKOHAHHSI MMOCTAHOBU Cyay a00 MPUIHCY
POKypopa TpO TOKapaHHs, BYMHEHE 0C0000, fKa 3TiAHO 13 3aKOHOM abo
MOKJIaJICHOTO 3aBJaHHSM MMOBMHHA OyJia BUKOHATH HOTO, -

KapaeTbCcsd KOPOTKOYACHUM TO30aBJEHHSIM Bodi a00 NPUMYCOBHUMH
poboTamu, abo mrpadom.

(2) Ti cami aii, BUMHEHI JEepPKABHUMHU IOCAJOBUMHU 0OcCO0amMu, sKi Oyiau
3000B’s13aHI BUKOHATH MIOCTAHOBY CYy a00 MPHITHC IMPOKYpopa Mpo TOKapaHHS, -

KapalThCsl TO030aBJICHHSM BOJlI Ha CTPOK IO OJHOTO POKY, abo
KOPOTKOYAaCHUM TI030aBJICHHSIM BOJI, a00 NPUMYCOBUMU poOoTamu, abo
mrpadom.

KK JluroBcekoi Pecny6miku [81] y [I'maBi XXXIV «3nounHu Ta

KPUMIHAJIBHI TPOCTYNKA TPOTU NpaBoCcydas» y CT. 242 «YXuneHHs BIJ
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B110yBaHHS MMOKapaHHsS y BUIJIAJII apellTy, o30aBaeHHs BOJII 00 BiJl IOBEPHEHHS
Ha MicCIIe MONEePETHHOrO YB I3HEHHS» Mepeadavae Take:

Toit, xTO, Oymyunm 3acymKEHHWH 10 TIOKapaHHs Yy BHIJSAI apemry abo
mo30aBJICHHST BOJI, aje JO B3ATTA I BapTy VYXWIIBCA B BiIOyBaHHS
OpU3HAUYEHOTO  MOKapaHHs abo  Oyayud  TUMYacoBO  BIAMYUICHHM 3
apellTaHTChbKOTO  OYJIWHKY, MICIs YB’A3HEHHs ab0 Micls MOonepeaHboro
yB’SI3HEHHSI, HE TIOBEPHYBCS BUACHO 0€3 MOBaXXKHOI MPUYUHH,

KapaeTbes mrTpadom ado mo30aBICHHSIM BOJII Ha CTPOK JI0 ABOX POKIB.

Crarta 243. YxwieHHs BiJ BifOyBaHHS MOKapaHb a00 3aXOiB KapalbHOTO
BIUTMBY, HE3B SI3aHUX 3 TI030aBICHHSIM BOJI

Toil, XT0 yXuisBCs BiJ BIAOYBaHHS IMOKapaHb a00 3aXOAIB KapaJlbHOIO
BILIMBY, HE OB’ A3aHUX 3 MO30aBJICHHIM BOJII (32 BUHATKOM KOH(IicKaIlli MaiiHa),
BUYMHUB KPUMIHAJIBHUI MPOCTYIIOK 1 KapaeTbes mTpadom ado apemrom.

Crartas 244. VYxwieHHa BiJI BiAOyBaHHS TOKapaHHsS, MPU3HAYEHOTO
IOpUJIUYHIN 0c001

[TpaniBHUK OPUANYHOI OCOOM, BIAMOBINATBHUNM 3a BUKOHAHHS MOKapaHHS,
MPU3HAYCHOTO I IOPHAMYHIN 0CO001, SKUH YXHISBCA BiJ ITbOTO ITOKapaHHS,
BYMHUB KPUMIHAJTBHUN TPOCTYMOK 1 KapaeThCcs TPOMAJICHKUMH poboTamMu abo
mTpadom, ado aperTom.

Crarta 245. YXuneHHs B pIlIIEHHS Cy]ly, HE OB’ A3aHOTO 3 TTIOKapaHHSIM

Toii, XTO yXWIsIBCSA BiJ pILIEHHS CYyJy, HE TOB’A3aHOr0 3 MOKAPAHHSIMH,
BUYMHUB KPUMIHAJIBHUN MPOCTYNOK 1 KapaeThCcsl TPOMAJCHKUMHU pobOoTamu ado
mTpadom, a00 0OMEKEHHSIM BOJI1, 200 aPEIITOM.

Heunnnuit KK PecnyOniku Ectonis [142] y cT. 176-2 «HeBukoHaHHs
BUPOKY a00 pillleHHs CyAy» niependayas:

YMHCHE HEBUKOHAHHS 3BEPHEHOTO JI0 BUKOHAHHS BHPOKY a00 PpIllICHHS
CyIy, 3a BIJICYTHOCTI O3HaK 3JI0YMHIB, MiepeadaueHnx crartamu 121, 122, 166-2 ta
176-1 mworo Konekcy, xapaetrbcs mrpadom, abo apemroM, ado Mmo30aBICHHSIM

BOJI1 Ha CTPOK O I SITU POKIB.
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[TeniTenuiapuuii konexc PecnyOmiku Ectonis [151] y Poznim 3 «BunHi
JISHHS TIPU BHUKOHAHHI TOKapaHHS» y CT. 329 «YxuieHHs BiA BigOyBaHHs
NOKapaHHA» nepeadayae:

VYXWIeHHs 3aCy)KeHOro, sIKOMYy J03BOJICHO MOKUHYTH MicCIle 130Js1i Bij
CyCIJIbcTBa a00 TIOPEMHOTO YB’S3HEHHS, BIJ TPOJOBXKCHHS BigOyBaHHS
3BEPHEHOI0 /10 BUKOHAHHSI TIOKapaHHs, @ TAKOX SIBHE YXHUJIEHHS Bijl IPU3HAYEHOTO
3a 3JI0YMH 1 3BEPHEHOTO /0 BUKOHAHHS JIOJAATKOBOTO MOKApaHHS BCTAHOBJIECHOTO
crattamu 49, 491, 50 , 51, 52 a6o 522 uporo Kogekcy, - kapaeTbCcsi TPOIIOBUM
CTSITHEHHSIM 200 TIOPEMHHUM YB’SI3HEHHSIM Ha TEPMIH JI0 OJTHOTO POKY.

Sk 6aunMo, OaNTIMCHKI KpaiHU JOCUTh MO-PI3HOMY PO3YMIIOTh OCOOJIMBOCTI
KPUMIHAJIBHO-TIPABOBOTO ~ 3a0e3neueHHss mnpasocygas. SAxkmo y KK Jlarsii
30eperyucs Tpaaullli MOCTPaAsTHChKUX KpaiH, TO KpUMiHaiIbHI 3aKkoHU EcToHii Ta
JlutBu BXe TmependadaroTh 3aXOAW KPHUMIHAIBHO-TIPABOBOTO BIUIMBY SK Ha
3aCyDKEHUX 0C10 /10 MEBHUX BUJIB MOKapaHb, TaK 1 JI0 IOPUIUYHOI OCOOU YU 10
BIJIOBIJTHUX CIIy’kK00BHUX 0C10. Oco0/IMBY yBary NmpuBEpTa€E HAMaraHHs yYXWJICHHS
B/l B1IOYBaHHS PI3HUX BU[IB IMOKAPaHb Mepe0aYnTH B OJIHIM CTATTI.

KK Pecny6iku Monnosa [85] y cT. 320 «HeBukoHaHHs pillleHHS CYI0BOL
1HCTaHIII1» nependayae:

(1) YMucHe HeBUKOHAaHHS a00 YXWIJICHHS BiJ] BUKOHAHHS PIIlIEHHS CYAOBOi
IHCTaHINi, SKIIO Il JJISHHS BYMHEHI IIICJS HAaKJIQJACHHS TOKapaHHS 3a
TIPaBOTIOPYIIICHHS, -

KaparThbcs mTpadgom y posmipi Big 550 mo 650 ymMOBHUX OJUHHUIIB, abO
HEOIJITaYyBaHUX Mpalel0 Ha KOPUCTh CYCNUIbCTBA Ha cTPoK Big 150 mo 200 roguH,
a00 1o30aBJIEHHSAM BOJI1 Ha CTPOK J0 2 POKIB.

(2) YmucHe HeBUKOHAaHHS a00 YXUJICHHS BiJl BUKOHAHHS CITy:KOOBOIO
0co00I0 PpIIIEHHS] CYJIO0BOi 1HCTaHIli, a Tak caMO TEePElIKO/KaHHSI MOoro
BUKOHAHHIO, SKIIO Il JISHHS BYMHCHI IICJIS HAKIAJCHHS TIOKapaHHI 3a
MIPaBOTIOPYIICHHS,-

KaparTbcs mTpadgom y posmipi Big 650 mo 850 ymMOBHUX OJMHHUIIB, abO

HEOTUTauyBaHUX MPAIlel0 Ha KOPUCTh CYCNUIbCTBA Ha cTPok Bix 180 mo 240 romauH,
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a00 1030aBJICHHSIM BOJII Ha CTPOK /10 3 POKIB 3 MO30aBJICHHSAM Yy BCIX BHITQJIKax
mpaBa o01MAaTH TIEBHI MOCAAM YU 3aiMAaTUCS TTEBHOIO MISIIbHICTIO Ha CTPOK Bif 2
710 5 POKIiB.

Crarta 319. YxuneHHs Bij BiIOyBaHHS MOKapaHHs Yy BUTJISAI 1T030aBICHHS
BOJT1

VYxuneHHss Bil BiJOyBaHHS TMOKAapaHHS 3acCyIKE€HOro, sKomMy OyJo
JTI03BOJICHO KOPOTKOYACHUM BHi3]] 3 MiCLs 11030aBJICHHS BOJI,-

KapaeThCsl M030aBICHHSIM BOJII HA CTPOK JI0 2 POKIB.

Crarra 320'. HeBuKOHAHHS 3aXOJiB 3aXMCTy JKEPTBH HACHUIILCTBA B CiM’i,
BCTAHOBJICHUX 3aXMCHUM TPUITHCOM

YMuCHE HEBUKOHAHHSI a00 YXWJIEHHS BiJI BUKOHAHHS 3aXOMIB 3aXHUCTYy
KEPTBU HACUIILCTBA B CiM’i, BCTAHOBJIEHUX CYJIOBOIO 1HCTAHIIIEI0 B 3aXHCHOMY
IPUIIKCI,-

KapaeThCsl HEOIJIAUYyBaHUM IpaIelo Ha KOPUCTh CYCHIJIBCTBAa Ha CTPOK BiJl
160 mo 200 rogun abo mo30aBIEHHSIM BOJIi HA CTPOK JI0 3 POKIB.

[To-niepiie, MOJIaBCLKOMY 3aKOHOJIABITI0 BAANOCS YC1 BUJIM HEBUKOHAHHS
pillICHHS CyQy y KpUMIHAJbHOMY MPOBA/KCHHI MepeAdadyuTd B OJHIA CTaTTI
KPUMIHAJIBHOTO 3aKoHy. [lo-apyre, 3acykeHUM 10 1M030aBIICHHS BOJIi HAJAETHCS
BIJICTPOUYKA, YOTO BITYM3HSHE KPUMIHAILHO-BUKOHABYE 3aKOHOJABCTBO TMOKHU IO
He 3Hae. llo-tperte; partudikamis mnapmamenTom MomngoBu CtamMOynbChbKOT
koHBeHIIT 2011 poky TakoXX 3yMOBUJA KPUMIHAIBHY BiANOBIJAIBHICTh 3a
HACUJILCTBO B CIM’1 Ta BIAMOBIAHI OOMEXYyBaJdbHI 3axXx0AM 1O OCIO, 10 HOTO
BUYMHWIIM, Tpore ix He nependadeHo camum KK. Hamu Bxxe BcTaHOBJIEHO
O0COOJIMBOCTI KPUMIHAJIBHOI BIJMOBIAAIBHOCTI 32 HEBUKOHAHHS OOMEXYBaJbHUX
3aX0/iB, OOMEXKYyBaJIbHUX TMPUNHUCIB ab0 HEMPOXO/KCHHS TMPOrpaMu IS
KPUBJIHUKIB SK 3JIOYMHY, IO IOCATa€ Ha MpaBOCyIJs B YKpaiHI B YacTUHI
HEBHKOHAHHS CY/IOBHX PillleHb Y KpUMiHAJIbHOMY MpoBakerHi [196, c. 142-145].

KK P® [86] y 'maBi 31 «310unHu IpOTH IPaBOCY s Mepedoadae Take.

Cr. 314 «YxuneHHs BijJ BIIOyBaHHS OOMEXEHHsI BOJI1, T030aBJICHHS BOJII, a

TaKOX BiJl 3aCTOCYBaHHS MPUMYCOBHX 3aXO0/I1B MEAUIHOTO XapaAKTEPY»
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1. 3micHe yxuieHHsS O0COOM, 3acy/KeHOl 70 OOMEKEHHsS BOJI, BIJ
BiIOYBaHHS MTOKapaHHS -

KapaeTbCcsl MPUMYCOBUMH poOOTaMM Ha CTPOK JO OJHOTO POKYy abo
1030aBJICHHSM BOJI1 HA TOM CaMUM CTPOK.

2. HenoBepHeHHs [0 BHIIPABHOI YCTAHOBU OCOOM, 3acCyI’KE€HOI [0
1o30aBJICHHSI BOJI, SIKIA JO3BOJICHO BMI3Jl 3a MEX1 BHUIIPABHOI yCTaHOBH, IICJIS
3aKIHUCHHS TEPMiHY BHi3Ay a00 HEsBKa JO BIJAMOBIJHOIO OpPraHy KpPUMIHAJIbHO-
BUKOHABYOI CHUCTEMH OCOOH, 3acy/KeHOI 10 MO030aBJICHHSA BOJI, SKIA HajaaHa
BIJICTPOUKA BUKOHAHHS BHUPOKY ab0 BiOyBaHHS TMOKapaHHs, MICIS 3aKIHYCHHS
TEPMIHY BIACTPOYKH -

KAapaeTbCsd MNPUMYCOBUMH poOOTaMH Ha CTPOK JO JBOX POKIB abo
1030aBJICHHSM BOJI1 HA TOW CaMUM CTPOK.

3. YxuneHHs ocoOu, sika CTpaXKJa€ pPO3JIaJOM CEKCyalbHUX BIIOJ00AHB
(mexodini€ro), 0 HE BUKIIOYAE OCYTHOCTI, B/l 3aCTOCYBaHHS J0 HEI MPUMYCOBUX
3ax0/11B MEJJUIHOTO XapaKTepy -

KapaeThCs M030aBJICHHSIM BOJII HA CTPOK JI0 OJTHOTO POKY.

ITpumitku. 1. KpuminanpHa BIANOBITAIBHICTE 32 BYMHEHHS JIISTHHSA,
nepeadayeHoro YacTUHOK MEPIIOI0 I[I€T CTAaTTi, HACTaE B pa3l, KOJIU OOMEKEHHS
BOJII PU3HAYEHO 0CO01 B IKOCTI JIOJATKOBOTO IMMOKAPaHHS.

2. KpuMiHanpHa BIAMOBIAANBHICTh 32 BUYMHEHHS JiSIHHA, MEepea0adeHoro
YaCTUHOIO TPETHOIO 1I1€1 CTATTI, HACTAE B Pa3i, KOJIU NPUMYCOBI 3aX0I1 MEAUYHOTO
XapaKTePy 3aCTOCOBYIOTHCA IO OCOOU MMiciis BIAOYTTS TOKapaHHS.

Cr. 315 «HeBukoHaHHSI BUPOKY Cy1ly, PIIIEHHS Cyly a00 1HIIOrO CyI0BOTO
aKTa

31micHe HEBUKOHAHHS NPEICTAaBHUKOM BIIAJH, JEPKAaBHUM CITYKOOBIIEM,
MYHIIUOAIBHUM  CIIY>)KOOBLIEM, a TakKoX CIYXKOOBIEM JiepkaBHOI  abo
MYHIIIUTIATFHOT YCTAHOBH, KOMEPIiitHOT a00 1HIIOI opraHizailii BUPOKY CYyAY,
pillIeHHs cyay abo 1HIIOrO CyZI0BOTO aKTa, 10 BCTYMHIIM B 3aKOHHY CHITY, a TAKOX

NEPECIIKOKaHHSA X BHUKOHAHHIO, -
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KaparThes MTpadoM y po3Mipi A0 ABOXCOT HEOMOJATKOBYBAHUX MIHIMYMiB
JTOXOAIB TpoMmaassH abo B po3Mipi 3apoOITHOI TwIaTH abo IHIIOTO JIOXOIY
3aCy/DKEHOT0 3a Tepioa 10 BICIMHAIIATH MICAIIB, a00 1M030aBlIEeHHSM IIpaBa
o0iiiMaTy TMEBHI MOCaad YW 3alMaTHUCS TEBHOKO ISJIbHICTIO HAa CTPOK JO ITATH
pOKiB, 200 BUIIPaBHUMH POOOTaMH Ha CTPOK JI0 YOTHPHOXCOT BICIMIIECATH TOJUH,
ab0 MPUMYCOBUMHU pOOOTaMH Ha CTPOK JO JABOX POKIB, a0 apelToM Ha CTPOK JI0
IIIECTH MICSI[IB, 200 11030aBJICHHSAM BOJI1 Ha CTPOK JI0 ABOX POKIB.

SIx 6aunMo, NMIIle HEBUKOHAHHS BUPOKIB 13 MPU3HAUYECHHSAM a00 0OMEKEHHH,
a00 1mo30aByieHHA BOJI1 € 3JI0YMHOM. Mae Miciie 1 HeoOMeKeHa Cy10Ba AUCKPEIlis —
TaKy KUIbKICTb OCHOBHUX Ta JOJATKOBUX IIOKapaHb HE Iepeadayae >KOIHUN
BUBYECHHMI HAMH KPUMIHATBHUI 3aKOH.

KK PecnyOniku Tamxkukucran [181] y I'maBi 32 «3nouuHu mpoTH
npaBocyAas» MicUTh cT. 363 «HeBUKOHAHHS BUPOKY Cyay, PIIICHHS Cyay a0o
1HIIOTO CYJTOBOTO aKTay:

3nmicHe HEBUKOHAHHS MPEACTABHUKOM BIAAH, ACPKABHUM CIIY>KOOBIIM
OpraHy MICIIEBOTO CaMOBPSIIYBaHHS, a TAaKOX CIy>KOOBIIEM JIep>KaBHOI YCTaHOBH,
KOMEpIIiHOT abo 1HIIOI OpraHizaiii BHPOKY CyIy, pillieHHs cyay abo 1HIIOTOo
CYJIOBOTO aKTa, IO BCTYNMHUJIU B 3aKOHHY CHJIYy, a TaKOX NEPEIIKO/PKaHHSA iX
BUKOHAHHIO, -

KapaeThcsi mTpadoM B po3Mipl BiJl ABOXCOT IO I’ SITUCOT MOKA3HUKIB IS
pO3paxyHKIB ab0 apemroM Ha CTPOK BIJ TPbOX JO WIECTH MIcALIB alo
1030aBJIEHHSM BOJI1 HA CTPOK J0 JBOX POKIB.

Crarta 364. YxuneHHs BiJ BIAOyBaHHS MOKapaHHs y BUIJIAL 11030aBICHHS
BOJI1

VYxuneHHss ocoOu, 3acy[KeHOI 10 MO030aBJIEHHS BOJI, SIKIH JI03BOJICHO
KOPOTKOYACHUW BHi3[l 32 MEXI1 MICLb M030aBJIeHHS BOJI a00 HAJaHO BIJICTPOUYKY
BUKOHAHHS BUPOKY, BiJl BIIOYBaHHS MOKapaHHS MICJs 3aKIHYEHHSI TePMIHY BUi31y
YU BIJICTPOYKH,-

KapaeThCsl M030aBIEHHSM BOJI1 HA CTPOK A0 JBOX POKIB.
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KK Pecnyonmiku VY36ekucran [182] y I'maBi XVI «3nounHu mnpotu
npaBocyas» y CcT. 232 «HeBUKOHAHHS CyJJOBOTO aKkTa» Mepeadavae Take.

VYXWIeHHs BiJ BAKOHAHHS CYJOBOTO aKTa, 0 3000B’s13y€ BYNHUTH TIEBHI JTii
ab0 yTpuUMaTHCS Bl 1X BUYMHEHHS, IO MPOJIOBXKYETHCS IICIS 3aCTOCYBAHHS
aJIMIHICTPATHBHOTO CTSTHEHHSI, a TAKOX TEPEIIKOKaHHS BUKOHAHHIO CYIOBOTO
aKTa,-

KaparoTbcs IMTpadoM 10 CTa HEOMOJATKOBYBAHMX MIHIMYMIB JI0XOJIiB
rpomMajsiH a00 000B’SI3KOBUMHU IPOMAJCHKUMHU POOOTAMU JI0 TPHOXCOT LIICTAECATH
roguH abo BUIIPAaBHUMU POOOTaMHU JI0 TPHOX POKIB a00 OOMEKEHHSIM BOJII Ha
CTPOK J0 OJHOTO POKY a00 1M030aBJICHHSM BOJII JI0 OJTHOTO POKY.

Ti cami isTHHS, BUMHEH1 CITY>KO0BOIO 0C00010,-

KaparThcs mrpadoM BiJ CTa JI0 JIBOXCOT HEOMOJATKOBYBAaHMX MIHIMYMIiB
JIOXOJIIB TpOMajJisiH a00 MO030aBJICHHSIM TIEBHOTO IIpaBa JO II'SITH POKIB, abo
OOMEXXEHHSIM BOJII BIJ ABOX JIO IT'SITU POKiB, a00 MO30aBJIEHHSAM BOJI JO IT'SATH
POKIB.

OTxe, BUBYEHHS [IOCBIIy KpaiH IOCTPaASHCBKOrO MpocTopy y cdepi
KpUMIHAI3aIlil 3JI0YMHIB, T[IOB’S3aHUX 13 HEBUKOHAHHSM DpIIIEHb CydAy VY
KPUMIHAJIBHOMY TPOBA/’KEHHI, J03BOJIIE CHOPMYIIOBATH TIE€BHI BHUCHOBKHM Ta

MIPOTIO3HUIIIT 3 YIOCKOHAJIEHHS BITYU3HSIHOTO KPUMIHAIBHOTO 3aKOHY.
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BuCHOBKM /10 IepmIOro po3aiiy

1. 3naificHeHW 1CTOPUKO-TIPABOBUM aHai3 Ta JOCHIIKEHUN TeHE3UC
3aKOHOJABCTBA MPO KPUMIHAIBHY BIANOBINAIBHICTh 3a 3JIOYMHHU, TOB’SA3aHi 13
HEBUKOHAHHSIM pIIICHb CYyAy Y KPUMIHAIBHOMY MPOBA/KEHHI NalOTh MiJCTaBH
BUOKPEMUTH HACTYIHI €Talld PO3BUTKY JIaHOTO MPABOBOIO SBUIIA HA TEPUTOPIi
Cy4acHOi YKpaiHu:

1) Hasupopycekuii (VI ct. — cepenuna XIV ct.). B neit yac He icHyBajio
3aKpIIUICHOI B HOPMATHMBHO-TIPABOBUX aKTaX KPUMIHAJIBHOI BiJMOBITAIBHOCTI 32
JUSIHHS, [TOB’S13aH1 13 HEBUKOHAHHSM PIIIEHb CYAYy B KPUMIHAJIBHOMY IIPOBAJIKEHHI,
BTIM 3apOJDKEHHS MOTYTHBOI JCp)KaBH Ta BHUJAHHSA TMEPIIUX BaroOMHX
3aKOHOJIABYMX AKTIB 3aKJIAJIH IM1IBAIMHU JIO MOJANIBIIOT TIOSIBU OKPECICHUX HOPM.

2) JlutoBcbko-Pycbkuit (XIV cr. 1o XVI c1.). OCHOBHHMH HOPMAaTHBHO-
MpPaBOBMMHU aKTaMH JaHOTO Tepiogxy, Oe3yMoBHO, Oynu CraryTu, B SKUX
BCTAHOBJIIOBAJIACh IOPUAMYHA BIANOBIAAIBHICTh 32 HEBUKOHAHHS CYAOBHUX PILIEHb.
Hacamnepen, 3akoHOAaBellb 3aCTOCOBYBAB CaHKIIL JO OCi0, 10 HE BUILIAYyBaJd
npucykeni mrpadu. Cuig 3a3Haunt, no y BKJI He icHyBano 4iTKoro po3noaity
MpaBa Ha rajys3i (K HaCJiJ0K, CYJ0BI MIPOBAIKEHHS TaK0XX OyJIM 3araJbHUMM).

3) Pociiiceko-Yropebkuii (XVIII ct. — mouatok XX cr.). Y BKasaHi yacu
BIIOYBAEThCS  PO3MOJT TpaBa Ha Taly3l, 3aKpiIUTIOEThCA KpPUMiHAJIbHA
BIJIOBIJIAJIBHICTD 3a JAESKI NIsIHHS, MOB’sI3aHl 13 HEBUKOHAHHSM pILIEHb CYAY B
KPUMIHAJIbHOMY TPOBAJIKEHHSX.

4) PamsHcbkuit (mouatok XX cr. -1991 p.). o 1960 p. BimOyBaeThcs
3aKOHO/JaBYa nerpaaaris B YaCcTHUHI BCTAQHOBJIEHHSA KpUMIHAIBHOT
BIJIMOBIIAJTLHOCTI 3@ 3JI0YMHHU, TOB’sI3aHI 13 HEBUKOHAHHSAM pIlIEHb CYIy B
KPUMIHAJIbBHOMY MPOBAJKEH1, TIOB’s13aHa 13 BIAXOJOM BiJl MPOrPECUBHOr0, HAa TOU
yac, Ynoxenns 1903 p. Ta mBUIKUMH, a 1HKOJM 1 HEOOJAyMaHUMH, CIpOOaAMU
cteoputu BiacHi KK. 3 mnpwitasatram KK 1960 p. cutyamis miameTpaibHO

3MIHIOETBCST — KpI/IMiHaJ'IBHe 3aKOHOJABCTBO BXOJUTL B CTall IIOCTYIIOBOI'O
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PO3BUTKY (0COOIMBO B YaCTHHI BCTAHOBJICHHS KPUMIHAJIBHOI BIATOBIAILHOCTI 32
BKa3aHi JisSTHHS)

5) Ilepion He3aneKHOCTI (CydacHHIA). XapaKTePU3YEThCS JTOOMPAIFOBAHHIM
MoNepeHIX HOPM, 1110 BCTAHOBJIIOBAJIN KPUMIHAJIBHY BIJIMOBIIAJIBHICTD 3a JISTHHSA,
MOB’s13aH1 13 HEBUKOHAHHIM CYJIOBUX PIIlIEHb Ta MOSBOIO PsIy HOBUX (CIIOYATKY —
B pamkax KK 1960 p., a 32001 p. — gitouoro KK Vkpainu). Ha cboronimHii 1eHb
B KK Vkpainu BkiroyeHa HaiOuibpla 3a BCIO ICTOPIIO KUIBKICTH cTaTeH, IO
pEryIoI0Th JaHe MUTaHHA (MOBa ijie caMe MPOo KPUMIHAIBHY BiAMNOBIIAIBHICTH 32
HEBUKOHAHHS CYJIOBUX PIIIEHb BUKIIOYHO B KPUMIHAJIBHUX MPOBAKEHHSIX).

2. Po3rsia comianbHOi 00YMOBIIEHOCTI KPUMIHAJIBHOI BIJIMOBIAQIBHOCTI 32
HEBUKOHAHHS PIMICHHS CYAy Yy KPUMIHAIBHOMY TPOBAHKCHHI TO3BOJIHIIO
CTBEp/KYBaTH, IO JisIHHS, TOB’sA3aHI 13 HEBUKOHAHHSIM pIIIEHb CYIy B
KpUMIHAJLHOMY MPOBAJXKEHHI, BIJMOBIIal0Th OCHOBHUM IIiJICTaBaM 1 MPUHITUIIAM
KpUMiHaJI3aIlii, a BCTAaHOBJCHHS 3a HUX KPUMIHAJIBHOI BIJAMOBIAAIBHOCTI €
COI[1aJIbHO OOYMOBJICHUM PIIICHHSIM.

3. Hamu posrasiHyTo (aktopu KpuMiHaTi3awii [ISIHHS, MOB’SI3aHOTO 13
HEBUKOHAHHSM PIIIEHHS Cyly B KPUMIHAIHLHOMY MPOBA/KEHHI Ta 31CTABJICHO iX 3
oOCTaBMHAMHM  COLIAJIbHOI ~ OOYMOBJIGHOCTI ~ BCTAHOBJICHHA  KPUMIHAJIbHOI
BIIMOBIJATBHOCTI 3a HMX, SKI TICHO TIOB’SI3aHI 3 IIJICTABAaMU KpHMiHaJi3aIli.
Takuii agami3 [JOIMOMIT BIAIOBICTH SAK Ha IMWTAHHS BIAIIOBIAHOCTI JAaHOI'O
CYCIUJIBHO HEOE3MeYHOro AisiHHS MifcTaBaM 1 NpHHIMIAM KpUMiHai3alli, TakK 1
BUSIBUB  BIAMOBIJHICT,  MOro  KpUMiHami3amii  oOCTaBMHAM  COIIaJbHOI
00YMOBJICHOCTI.

4. JlocnmiKeHHsT JOCBIYy MOCTPAASIHCBKUX KpaiH KPUMIHAIBHO-TIPABOBOTO
3a0€3MeUYCeHHs] OXOPOHW BCTAHOBJICHOTO TOPSAJKY HAJICKHOTO BHUKOHAHHS PIIICHb
Cyly y KpHUMIHQJbHOMY IMPOBA/PKEHHI TOKa3ajgo, IO POJAOBUM OO0 €EKTOM Yy
OUTBIIIOCTI KpaiH € TMpaBOCynJs, O€3MOoCepeHIM — BCTAHOBICHUN TOPSIOK
HAJIC)KHOTO BUKOHAHHS BUPOKIB, YXBaJ Ta MOCTAHOB CyIy 1 NMPU3HAYCHOTO HHUM
nokapanHs. Bcranosneno, mo sume B KK Ykpainu nependaueHo KpuMiHaNIbHY

BIJIMOBIIAJILHICTH 32 HEBUKOHAHHS PIIIEHh €BPOMENCHKOTO Cy1y 3 TIPaB JIOIUHHU.
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5. O0’€eKTHBHA CTOPOHA JIOCUTh YaCTO YCKJIQJHSEThCS BKA31BKOI Ha Take
OIIIHOYHE TIOHSATTSI SK 3JICHICTh — 3JIICHE YU OCOOJIMBO 3JIICHE HEBUKOHAHHSI
pitieHHs cyny. B aGcomoTHiNi OLIBIIOCTI 3T0UYKHU € 3 (OPMATBHUM CKIIATOM.

6. Cy0’ekTOM 3JI0OYMHIB BHUCTYIAIOTh a00 3aCy/KEHI /10 TEeBHUX BH/IIB
NOKapaHb YU IHIIMX KPUMIHAIBHO-TIPABOBUX 3aXO[iB BIUIMBY, a00 CIIy>k00Bi
0coou.

/. Cy0’ekTHBHA CTOpOHA y (opMi yMHUCTY, BUJ YMUCITY — OpSIMHIL: ocoba
YCBIIOMITIOE (paKT HEBUKOHAHHSI PIIIICHHS Cyay 1 0a)kae Tak JisATH.

8. CrocoBHO mTOKapaHHS Ta IHIIMX 3aXOJIB KPUMIHAJIBLHO-TIPABOBOTO
XapakTepy CJIiJ BKa3aTH HA iX MOBHY PI3HOMAHITHICTh Ta BIICYTHICTh OYIb-SKOi
cucteMHocTi. BopHouac, ciiJi TMO3UTUBHO BIAMITUTA Ti KpaiHW, SK1 IS
3aCy/DKEHHUX JI0 MEeBHUX BUIB MOKApaHb Mepen0davyaroTh BUKIIOYHO MO30aBICHHS

BOJI1, JJIsI CITyK00BUX 0c10 — mTpad abo rpoMajicbki poOOTH.
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PO3/11 2

KPUMIHAJIBHO-ITIPABOBUI AHAJII3 3JIOUMHIB, IIOB’SI3AHUX I3
HEBUKOHAHHAM PIHIEHD CYAY Y KPUMIHAJIBHOMY
MHNPOBAKEHHI

2.1. O0’eKT 3/7104MHIB, MOB’A3aHUX i3 HEBMKOHAHHSAM pillleHb CYAy Yy

KPUMIiHAJBHOMY NPOBA/KEHHI

TpanuuiiHO NPUWHATO PO3NMOYMHATH PO3IIIAJ CKIAAY 3J0YMHY 3 PO3KPUTTS
Horo o60’exkrta. Lleit OOOB’SI3KOBHI €JIEMEHT SBJSIE COOOI0 «MIIIEHB», Ha SKY
nocsirae cyo’€KT, BUNHIOIOYH CYCIJIBHO HEOe3MeyHe MisTHHS.

Koncturynis Ykpainm y cr. 124 nporosiocuna, MmO CyAOBI PpIIIEHHS
YXBAIIOIOTHCA CyJlaMU iIMEHEM YKpaiHu 1 € 000B’SI3KOBUMU JI0 BUKOHAHHS Ha YCii
teputopii aepxkaBu [91]. Lls Hopma 3akpinmuiaa OAHY 3 OCHOB MeEXaHI3MYy
p030yI0BU MIPABOBOI, AEMOKPATUYHOI, COIIaJIbHOI Jep>KaBH.

Pazom 3 Tum €Bporneticbkuit cya 3 mpas moaunu (naiti — €CIUI) Bunydus 3
peectpy 1 nepenas Komitety minictpiB Paau €Bponu nonan 12 tucsy cnpas, gKi
CTOCYIOTBbCSI HEBHKOHAHHS PIllleHb HAIlIOHAIBHMX CYIIB B YKpaiHi. BignoigHe
piteHHs 6yno BuHeceHo 12 xoBtHs 2017 poky, noBigomiserbes Ha caiti €ECILL
Cynni BUHECTM Takui BEPAMKT JAECATbMa TOJIOCAaMH TPOTH CEeMH B paMKax
ciyxanb y cmpaBl «bypmud Ta iHII OpoTH YKpaiHu». BoHU mocTaHOBUIH
00’eqHaTu 110 crpaBy 3 12 143 iHIKMMH, IO CTOCYIOThCSI TUTAaHHS HEBUKOHAHHSI
CynoBUX pimeHb B Ykpaini. Tenep yci mi npoBamkeHHs nepenano g0 Komitery
MiHiCTpiB Pagm €Bponu «3 MeTOw iX peanizallii B paMKax 3axo0JiB 3arajbHOTO
XapakTepy, BUBHAYCHUX Y MJIOTHOMY pitreHHi» [10].

[{uM «mimoToM», SIK BKa3y€ThCS B CYJOBUX JIOKYMEHTax, € cripaBa «IBaHOB
npotu Ykpainu», BepaukT €CILI 3a skum Oyno BuHeceHo B k0BTHI 2009 poky,
aJyie SIKW| MPOTATOM BOCHMH POKIB ITHOPYETHCS 10 BUKOHAHHS HAIIOKO JEPIKABOIO.

B pesymprari mporo momiOHa mpoOiieMa HEBUKOHAHHS YKpaiHOIO pillleHb
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HaIllOHAJIbHUX CYJIIB OyJia BU3HAHA CHUCTeMHOIO mpoOiemoro Ha piBHi €CILJI, a
no1ioH1 mpoBapkenHs €CI1JI posrisaas 3a ckopodeHoro mporeayporo [10].

«Bci i cnipaBu cIij po3risiiaTd B paMKax MpOLEeAypH BUKOHAHHS PIIICHHS
y cripaBi «IBaHOB npoTu YKpainuy, nepeaatu 10 KomiteTy MiHICTPIB, SIK OpraHy,
BIJIMOBIIAJILHOTO 3a 3a0€3Me4YeHHs TOro, MO0 yci 0CO0H, K1 MOCTpakaanu depes
CHUCTEMHY MPpOo0JIeMy, BKa3aHy B MIJIOTHOMY PIIICHHI, B TOMY YHCII1 3aABHUKH Y 1I1H
CIpaBi, JOMOIJIMCS CHPaBEUIMBOCTI 1 OTpUMAJId KOMIIEHCAIiI0. 3 ypaXyBaHHSIM
TOTO, IO IHTEPECH pEaNbHUX 1 MOTEHIIMHUX >XEPTB BHUIEBKA3aHOI CHCTEMHOT
npoOJeMu ONTUMAJbHINIE 3aXWIAaThd B paMKax Mpouenypu BuxkoHanss, Cyn
BUPIIIINB, 110 1€ HE HAKpaIllluM YUHOM Oyie CityKuTu 1uisiMm KoHBeHII1i, K10 BIH
NPOJOBXKUTh 3aliMaTHUCS CIpaBaMH, MNOAIOHMMU chopaBl IBanoBa. Tomy BiH
MPUIIIIOB 10 BUCHOBKY, 1110 TTOJAJBIITUN PO3TJIIS]] TAKUX MOJIAHUX JI0 HBOTO CIIPaB €
HEBUIPABIAHUMY, — HIECTHCS B ONPIITIOAHEHOMY cynoBomy BepaukTi €CITI [10].

MixkHapo/iHe BU3HAHHS CUCTEMHOIO MPOOJIeMOI0 i Y KpaiH HEBUKOHAHHS
pillieHb CyJly 3[€0UIbIIOI0 HE CTOCYEThCS KPUMIHAIBHOTO NMPOBAJKEHHS, IPOTE 1
Takl raHeOH1 BUIAJKM OYNHAIOTh HA0YBAaTH O3HAK CUCTEMU HE B OCTAHHIO YEPry
yepe3 MpobiieMHr MaTepiaJbHOTO KPUMIHATIBLHOTO MpaBa.

Ilepmr HIXK pO3TIASIHYTH OO €KT 3JIOYMHIB, IMOB’S3aHUX 13 HEBUKOHAHHSIM
pillieHb CyJly B KPUMIHAJIILHOMY MPOBAKEeHI HEOOX1JHO BU3HAYUTHU 3MICT JTAHOTO
000B’S3KOBOTO €JIEMEHTY CKJaay 3iounHy. CaMe BCTAHOBJIEHHS 00’ €KTa, 3T1THO
BITYM3HSIHOI KPUMIHAIBHO-TIPABOBIM TOKTPHUHI, Ja€ 3MOTY YCTAHOBUTH CYCIUIbHY
HEOE3MeYHICTh KOHKPETHOTO [ISIHHS, TPOBECTH HEOOXIMHY CHCTEMaTHU3aIliio
3JI0YMHIB, BIIMEKYBATH OJHI 3JI0YMHHI JTissHHS Bij iHmux [170, c. 132].

He nmuBnsuymch Ha Taky TOBEPXHEBY MPOCTOTY, B KPHMiHAJIBHOMY IIpaBi
BIJICYTHS €IuHA OOTpyHTOBaHA TO3MUIlISI WIOJ0 PO3KPUTTS CYTHOCTI 00’€KTa
3JI0YMHY. 3aKOHOJaBellb HE Jla€ YITKOi BIAMOBIAl MIOAO TIOHATTS JAHOTO
00OB’SI3KOBOTO €JIEMEHTY CKJIany Oynb-sikoro 3jounHy. [lomibna 3akoHOMaBYa
HEBU3HAYCHICTH CIIPUSE TOMMPEHHIO PSIAY 1/1eH Ta MOTJISAIB 3 IbOTO MUTAHHS, SKi

1HKOJIM MaroTh CYTT€B1 po30ixkHOCTI. JlaHe muTaHHS mepeTrikae y (iaocodcbKy
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IUIOLMHY Ta € HANpO4YyJ BAKJIMBUM. PO3rNIIHEMO OCHOBHI MIAXOAM PO3YMIHHS
00’€KTa 3JI04YHHY.

JlocmimKyroun 1CTOpir0 pociiickkoro KpumiHaiabHOTO MpaBa M.O. JIpsikoB
JUUIIOB BUCHOBKY, IO CIOYATKYy 3JI0YMH PO3IIISIIABCS SIK MOCSTaHHS Ha «O0XKid
3aKOH», a MOTIM 1 Ha «CBITCHKHM 3aK0H» [63, C. 38]. Takum unHOM, Tig 06’ €KTOM
3JI0YMHY BUECHUM pO3yMiB MEeBHY HOpMy IpaBa. [lo cyTi, 3M04MH pO3IIsiAaBCs K
MOPYIICHHS! KOHKPETHOI CTaTTI HOPMAaTUBHO-TIPABOBOTO aKTYy.

Ha cphoroguimmHiil JeHb BU3HAHHS B AKOCTI 00’€KTa 3JI0UMHY caMe HOPMHU
mpaBa € HE 30BCIM JOPEYHUM. 3pO3YyMUIO, IO CYO’€KT B3JIOYMHY IMOPYIIY€E
KpUMIHAJBLHUM 3aKOH TiJ] Yac BUMHEHHSI CBOTO 3JIOYMHHOTO MJisSIHHSI, OJHAK BOHO
(misHHA) CIpsSIMOBAaHE HE HA caMy HOpPMY, a Ha Te, 1[0 LI HOpMa 3axuinae. B
JTAHOMY BUIIQJKy BIAMOBIAHE TOJIOkKEHHS KpuMiHAIBHOTO KOJEKCY BHCTYIIA€
(opMalIbHO BU3HAUYEHHUM IPABUIIOM, a HE 00’ €KTOM 3JI0UYHHY.

Bigpizusinacs Big nymku M.O. [IpskoHOBA 1 TO3UIlIS 1HIIOTO POCIMCHKOTO
BueHOro XIX — nouarky XX ct. ct. M.C. Taranuesa. Ha nymky HaykoBLs, Oy/1b-
KU 37I0YWH, 32 CBOIM 3MICTOM, IpeICTaBisie abo MOCSATaHHA Ha SIKeCh Oiaro
OKpeMHX TpomajasiH, abo Ha SKech iX IMpaBO, BHU3HAHE CYCHUIBCTBOM SIK
HEJ0OTOpPKaHe, abo K MOCATaHHS HAa OCHOBHI Hayaja camoro CyCHJIbHOTO MoOyTy,
Ha JepXKaBy 31 Bcima ii atpuOyTamu, abo X MOCATAaHHS Ha 3arajbHONPUUHATI B
CYCIIUJICTBI MOpaJIbHI YSIBJICHHS, PENirito (OJHAK B iX IOPUIUYHIN IJIOMIKHI). 3a
CBOEIO kK (hOpMOIO, MHUCAB BUEHUM, 3JIOUMH 3aBXKIU SIBJIE COOOK MOPYIICHHS
HOPM, IPUUHATHX B CycHiibeTBi [174, C. 20].

OT1xe, BYUCHUI po3yMiIB MiJ 00’ €KTOM 3JI0YMHY NIEBHI Ojara, npasa, Jep>KaBy
Tomo. 3akoH ke M.C. TaraHieB sK 3aKOHOJIaBUO 3aKpiIUICHE MPAaBUIIO, a HE caM
00’€KT 3JI0YMHY, 3 YUM MH, Oe3NepedyHo, IMOBHICTIO MOTOMKyeMocs. lmes x
po3risiny Oyara B SIKOCTI 00’€KTa 3J0YMHY KOPUCTYETHCS MOMYJISPHICTIO 1
ChOTOJIHI, OJJHAK Npo 1e Oyae ckazaHo Jenio Hmkue. [loBepTarounch 10 AYMKH
M.C. Tarannesa, 3a3Ha4MMO, IO IS 171es, TO-TICPIIIe, BUTIISAAE IS0 0OMEKEHOIO
B YAaCTHHI BU3HAHHS TOTO, II0 MOXE OyTH BH3HAHO OO ’€KTOM 3JIOYMHY, a, IO-

Jpyre, Taki «00’€KTH 3J0YMHIB» HE MalOTh CIUIBHOI 00’€IHYIOYOi PHUCH, TOMY
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BUTJISJIAIOTh  SIK  OKpeMO icHyroul Kkateropii. Ha Hamy aymKy, mO3uIls
M.C. Tarannesa Oyna peBodomiitHo a1 XIX- modatky XX CT. CT. Ta € JOBOJII
HAOJIMKEHOIO JIO ChOTOJICHHUX TOTJIAIB, OJTHAK, BUKOPUCTOBYBATH 1i B Cy4acHHX
JOCIIIJKEHHSAX € Jemo HenouuibHuM. Ckopimie ii BapTo po3risgaTH B paMKax
TeHEe3W Ta PO3BUTKY KaTeropii «00’€KT 3JI0YMHY», MPOBOJUTH MOPIBHSIHHO-
aHAJITUYHY pOOOTY B KOHTEKCTI Cy4acHUX pOOIT B JaHOMY HaIlPSIMKY.

VY nepmriit monoBuHi XX c1. cr. B CPCP nanyBama nym™mka, o 00’€KT
3JIOYMHY — II€ CHUCTEeMa CYCHIIbHUX BITHOCHH, IO BIJMOBia€ I1HTEpPECaM
IpaIolouMX Mac, [0 OpraHi3yBajld TNaHYIOYHN KjIac y MepexiIHui Bij
KamiTajaizMy 10 KOMyHI3MY NIepioj TUKTaTypu nposeTapiaty [71, c. 166].

Jlana nmymka Oyina Maibke 0€3albTepHATUBHOIO Ta BBaXKAJIACS €IMHOBIPHUM
noctynatoM. Ha3BaHe Bu3HaueHHA 00 ’€KTa 3JI0YMHY B YACTHUHI <«IHTEpPECIB
MPAITIOI0YNX Macy», «IAaHYIOUoTO KJIacy» TOINO 3yMOBJIEHa KOMYHICTHYHOO
IpoIaraH;ioro, sika rMaHyBajia B Hallii kpaini B Ti yacu. [1{o cTocyeTbes xx nepiioi
ITOJIOBMHM BU3HAUYCHHS, CIIJ 3a3HAYMTH, IO IMO3UI[iSI BU3HAHHSI B SKOCTI 00’€KTa
3JI0YMHY CYCHUJIBHUX BITHOCHH € TIaHIBHOIO 1 B HaII yac (Mpo 1e 1ie 0y1e ckazaHo
Jam).

VY npyriit nojgoBuHi XX CT. 1[I0 KOHIIEMIIIO OyJIO JEII0 J100mpalbOBaHo.
Hampuknan, A.A. IliOHTKOBChKMII BKa3yBaB, IO CYCIHUIbHI BiJIHOCUHU
COIIJIICTUYHOTO CYCIIJIBCTBA € CHIJILHUM 00’ €KTOM, Ha SIKUW TOCSTaE OYIb-SIKUMH
3JI0YMH, MependayeHuid paasHCbKUM KPUMIHAJIBHUM 3aKOHOJIABCTBOM. O0’€KT
3JI0YMHY — HEOOX1/IHA O3HAKa CKJIaJly KOXKHOTrO 35104nHy. He Moxke OyTu BU3HAHO
3JIOYMHOM JISIHHSI, SIKE HE CIPSIMOBAHE HAa 00’ €KT YU CIPSIMOBAHO Ha 00’ €KT, 1110 HE
OXOPOHSETHCA KPUMIHAIBHUM 3aKOHOM. SKIIIO HaBITH 0c00a BBaXkae, 1110 BOHA MIPH
[IbOMY BYWHSE 3JI0YMH, TO, BCE X TaKW, BYMHEHE HEIO JISHHS SBIIIE COOOI0 Y
TaKOMY BUIAJIKY JIMIIC «ySIBHUM 3JI0YMH», IKHH HE TATHE 3a COO0I0 KPUMIiHAJILHOT
BignoBimansHOCTI [152, . 115].

Sx OGaunmo, paAsHChbKa KpUMiHAJIbHA HayKa B 1€l TepioJ 4acy OiIbId
I'PYHTOBHO, YITKO Ta JJAKOHIYHO MIIINIIA 1O pO3TISAY CYTHOCTI 00’ €KTa 3JI0UHHY,

BIIKUHYBIIM 3 BU3HAYEHHS JAHOTO EJIEMEHTY CKJIaQy 3JI0YMHY 3HAYHY YacTHHY
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KOMYHICTUYHHUX KJIiIIe (X04a i He MOBHICTIO). be3yMOBHO, Takuil iIX1]] BUTJIsIAa€
O1bII MpodeciitHUM Ta HAYKOBO OOIPYHTOBAHUM.

Bkazana izess € po3moBCIO/PKEHOIO 1 B Haiml yac. SIK 3a3HadaloTh aBTOPHU
nigpyuynuka «KpuminaiabHe mnpaBo VYkpaiHu: 3araibHa dYacTHUHa» (3a pel.
B.B. Crammuca ta B.f. Tamist), 06’ekToM OyIb-SKOTO 3J0YHHY BPELITI-pEIIT
3aBXIU BUCTYNAIOTh 00’ €KTHUBHO 1CHYIOY1 B CYCIIIBCTBI BIIHOCMHHU M1X JIIOJBMH,
K1 TIOCTaBJIEHI 1]l OXOPOHY 3aKOHY PO KpUMIHAJIBHY BIAMOBIIaNbHICTE. CaMi 111
BIIHOCUHHU JyX€ pPI3HOMAaHITHI (€KOHOMIYHI, COIiaJibHI, TOJITHYHI Ta 1H.) 1
PEryJIOI0ThCS B CYCHUIBCTBI PI3HUMHU COIIaIbLHUMUA HOpMamMu (HOpMaMmH TIpaBa,
MOpaJll, 3BU4asiMu). BukiageHe miaTBepKye, N0 caMmi CYCHUIbHI BIIHOCHUHH, SIKI
BUCTYIAIOTh 00’€KTOM 3JI0OUMHY, MalOTh 00’€KTUBHUHN XapakTep, TOOTO ICHYIOTh
1mo3a 1 HE3aJeKHO BIJ HAIIOi CBIJOMOCTI, a TOMY, 1 HE3aJIeKHO BIJ CaMOTO
KPUMIHAJIBLHOTO 3aKOHY, € TICPBUHHIUMH CTOCOBHO HbOTO [98, C. 97].

He puBnsunrch Ha MOMIMPEHICTh TaKoi 171€i, OCTaHHIM YacoOM BOHA BCE
yacTile mianaeTbesa Kputuli. He B ocTaHHIO poJib Taka TEHIEHLIS IOB’s3aHa 3
posmagom CPCP, amke B HOBIA HE3alICKHIA JepKaBl CTAJIO MOMKJIUBUM
BHCKa3yBaTH BJIACHI CMIJIMBI, HABITh 1HKOJIM 3yXBaJi 171ei. MOXIMBICTh BIIIMTH BiJl
1abJIOHyY CIpUsiia SIK MOSB1 HOBUX MO3ULIN 100 CYTHOCTI 00’ €KTa 3JI0YMHY, TaK 1
MHSATTIO 3 TIOJUIH ICTOPIi paHile 3aponOHOBAHUX.

Ha nymky nesxux Buenux (3emincbkuit A. @., Kynm B.M.) manyroua B
VYkpaiHi KoHIeNnIiss 00’€KTa 3J0YMHY YCMaJKOBaHa BIJ aBTOPUTAPHOI 17€0JIOTII:
JIOJIMHA - TBUHTHUK, 1 B I[bOMY CEHCI JIHCHO TpEeaMeT IMIEPCHKOi JEepKaBHOI
MalIuHU, €JIEMEHT COLIAIICTUYHUX CYCNUIbHUX BigHOCUMH. KoHcTutynis Ykpainu
nporoJjoirye 0e3yMOBHUM MPIOPUTET JIIOAUHU B CUCTEMI COIIaIbHUX I[IHHOCTEH.
Biamosinuo g0 ct. 3 KoHcTUTyi1 Mr01HA, 11 AKUTTS Ta 3/I0POB s, YECTH 1 T1AHICTB,
HEJIOTOPKAHHICTh 1 O€3MeKa BU3HAIOTLCA B YKpaiHi HallBUIOIO IiHHICTIO. [IpaBa 1
CBOOOM JIFOJMHM Ta iX rapaHTii BU3HAYAIOTH 3MICT 1 HANPABJICHICTh MISUTBHOCTI
nepxkasu. Lle € migcTaBoro 1S MeperisiAy aHTUTYMaHICTUYHOT KOHIIENIT 00’ eKTa

KPUMIHAJIBHO-TIPABOBOT OXOPOHHU SIK CYCIUILHUX BigHOCHH [69, C. 151].
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YacTkoBO MOTroJKyeMocs 13 JaHUM YMOBHUBOJIOM. be3 cymHIBY, [0
MIPOTOJIOMICHHS YKPaAiHOI0 HE3aJeKHOCTI JIFOJAMHA HE pPO3Tisganacs B SKOCTI
HAWBUINOI COLIadbHOI IIHHOCTI, IO BigoOpaxamocs B MOOYIOBI psay
HOPMATHUBHO-TIPAaBOBUX aKTiB. B To#l e yac, mepexkoHaHl, 0 BU3HABATU 1JI€I0
HEBJIAJIOK0, 3aCTapiJIol0 TOMIO TUIBKK dYepe3 Te, IO BOHA 3apojuiacs 3a 4aciB
CPCP — gk MiHIMyM, HE KOPEKTHO. BBaxkaeMo, 1110 BiAMOBIAHY KOHIIEIIIIIO BapTO
«CYIUTH» 3a 3MICTOM, a HE 3a €MO0X0l0, B SIKili BOHA 3apOAMJIacs, 1HaKIIIe O 10HMI
T1TX1/T MOXKE TIPU3BECTH JJ0 HAYKOBOTO PETPECYy.

O.M. Kpusyns ta B.M. Kyil Hanongraiots Ha TOMY, 1[0 Ha CbOTOJHINTHIN
JIeHb HE ICHY€ JKOJAHHMX TMIACTaB VIS MOBCSKISHHOTO 3BEPTaHHS MPABO3HABIII /10
TaKOi BUCOKOI (p1I0COPCHKOI KaTeropii, IK CyCHIJIbHI BIJIHOCUHU, & OCOOJIUBO s
OlepyBaHHA HEK TMpU BHU3HAYEHHI 00’e¢kTa 37M0ounHy. KareropiitHuii cratyc
CYCIUIBHUX BIJHOCHH OUIBIIOI MIPOIO BIAINOBIJIA€ TOCUTHh aOCTPAKTHOMY PIBHIO
coriaabHO-h110codChKOro Morisay Ha cycmiaberBo [93, €. 71]. Bueni Takox
3a3HAYalOTh, [0 Y 3JIOYMHHUX MISIX OKPEMHX OCI0 HEMa 3arpo3u CyCHUIbHUM
BiIHOCHHAM. AJie Ik aOCTpaKTHA MOKJIMBICTh, TaKa MOCTAHOBKA MUTAHHS MAa€ CEHC
JIUIIE Y TOMY BHUIAJKY, SKIIO MPOTUIIPABHI i JOCITal0Th TaKOi KPUTUYHOI MacH,
AKa JIOPIBHIOE MiSJIBHOCTI BEJIUKHUX COILIaJIbHUX TPyI. AJle TOMI 1€ O3Hayae
dbakTHUHy 3MIHY MIACTaB CYCHUIBHUX BIJHOCHH, 1 QYHKIIS psay HOPM
KPUMIHAJIBHOTO TpaBa BTpavae cBo€ miarpyats [93, ¢. 74-75].

Jymaetbest, moniOHa MO3UIIS € JA0BOII JUCKYCliHOK. HeMoxIuBo ysBUTH
ICHYBaHHS 3JI0YMHY Ti03a coliymMoM. CychiibHi BIIHOCHHU — HEBIJI €MHUN
CJIEMCHT TOBCSKIECHHOTO JKHUTTS JIIOMWHHA. Be3yMOBHO, JMaHE TOHATTS € JIOBOJI
HIMPOKUM Ta BKIIIOYae B ceOe psif €JEeMEHTIB, OJIHAK TakKa IIUPOTa € CKOpille
o0’enHytounM (PakTOpoM, pe3yabTaTOM, a He aOCTpakTHOW KaTeropiero. Tum
naye, TMEpPeKOHaHi, M0 TMOAIOHMI CKENTUIM3M Ta BXKHUBaHHS TEPMIHY
«a0CTpPaKTHICThY» € He 30BCIM aopedHuMH. [loai0HI XapaKTepUCTUKH MOXKYTh
MOIIMPIOBATUCS HA 1HIINI BaroMi KaTeropii (Hampukiaid, <«JIeMOKpAaTis»), IO

MPU3BOJUTH CKOPIILIE IO pyHHAI[lT OPIEHTUPIB, HIXK 10 PO3BUTKY HAyKH.
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Ha nymky C. Konoca, Bu3HaueHHSI 00’€KTa 3J0YMHY SIK CYKYMHOCTI
CYCIIUJIbHUX BITHOCHH 3aHAATO 3arajbHe 1 mupoke. O0’€KT sK eIeMEHT CKIIamy
37I0YMHY BYXYHMH 1 KOHKPETHIIIMHA, OCKUIBKH Oylb-fKE€ 3JIOYMHHE JISHHSA
HalyacTille Mocsira€ He Ha BCi, a JMIIEe HAa OKPEeMi EJIEMEHTH CYCHUIbHUX
BITHOCHUH. SIK MiJICYMOK, BUEHHUH NPOMOHYE TPAKTYBATU «OO0’€KT 3JIOUMHY» SK
OXOPOHIOBaHI KPHUMIHAJIBHUM 3aKOHOM COIliajbHI I[IHHOCTI (caMe COIliaJIbHi
IIHHOCTI, a HE OyJb-fAKi IIHHOCTI (BPaXOBYHOYHM KOHIENTYaJbHI IOJOXCHHS
aKcloJyiorii), MPOTHU SAKUX CIOPSMOBAHE 3JOYMHHE MISSHHS 1 SKUM BOHO MOXKeE
3amoIisATH abo 3amoitoe mkoy [88, ¢. 198].

Ha mepmmmit mormsiz;, OCHOBHOIO TepeBaroro Ii€i mo3uIlii BUCTyIae BKa3aHa
Buiie cT. 3 Konctutyimii YkpaiHu, BIANOBIAHO 1O SIKOi JIOJWHA, ii XKUTTA 1
3JI0pPOB’sl, YECTh 1 TiJIHICTb, HEIOTOPKAHHICTH 1 Oe3MeKa BU3HAIOTHCS B YKpaiHi
HaWBUIIIOIO COIIAJIBHOIO LIHHICTIO, OJIHAK CI1JT BI3HAUYUTH, IO B OyAb-SIKOMY pasi
TaKi COIllajbHI I[IHHOCTI, 3HOBY K TaKH, HE MOXYTh 1CHYBAaTH 11032 CYCIJIbCTBOM,
BOHH € YAaCTHHOI HOTO, TOMY JOIUIBHO CTBEP/KYBATH, MO 00 €KT 3JIOUYUHY
«CYCHUIBHI BIIHOCUHW» € IIUPIIUM HIK 00’ €KT 3JI0UMHY «COLIaJIbHI LIIHHOCTD.

CrnylmHUMH BUTTISIIAIOTH 3 1IHOTO NpuBoy po3aymu B.S. Taris mpo te, 1m0
aKCIOJIOTTYHUHM MIJAX1J JO BU3HAUYCHHS 00’€KTA 3JI0YMHY HE JIa€ JOCTATHIX MiJICTaB
JUIL  aBTOMAaTHUYHOTO Ta 0€33alepedyHoro IEePEHECEHHs IOHSATTS «COIllaibHI
I[IHHOCTI» Ha TPYHT KpUMIHAJIbHOTO TpaBa. Te, mo 3akoHomaBemnb y cT. 1 KK
VYkpainu BKazye Ha Takl HAWBUII COIllabHI IIIHHOCTI, SIK MpaBa 1 CBOOOAM JIFOJUHU
1 TpOMaJsHWHA, a@X HISIK HE CBIIYUTH TPO T, IO BOHU OXOPOHSIOTHCS
KPUMIHAJIbBHUM 3aKOHOM I103a MEXaMHU CYCHNUIbHUX BIJHOCHH, 3/ K€ BIJOMO, IO
IIHHICTB JKUTTS Ta 3J0POB’S JIFOJAWHU, BIACHOCTI TOLIO 3a0€3MeuyeThes JIUIIE iX
ICHYBaHHSM y CYCIUIBCTBI; I03a MEXaMU HBOTO OYJb-KE pPEryJlOBaHHS Ta
OXOpOHAa B3arajii BTpavyaroTh CBiil ceHc. A Tomy opuanyHa KoHCTpykKiis cT. 1 KK e
JUIIE CBOEPITHUM 3aKOHOJABUMM TPUHOMOM, SKUH JO3BOJISIE MMAKPECIUTH

BKJIMBICTb OXOPOHU CYCIUJIBHUX BIJHOCHH, IO 3a0€3MeUyI0Th yKa3aHi COIliaabH1

inHocti [175, ¢. 37-38].
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BBaxkaemo, 110 mojiOHa KpUTHKaA 1J1e1 BUSHAHHS COIIAIbHUX IIHHOCTEH B
SAKOCTI 00’ €KTa 3JI0YMHY € OOTPYHTOBaHOO. B TO# e 9ac BoHa B )KOJHOMY pa3i ii
He pyiHye. Takuil miAXia Mae IpaBO HA KUTTA Ta € APYTUM 3a MOUIMPEHICTIO B
Haylll KpUMIHAJBHOTO IIpaBa, NMPHUHAMMHI Ha CHOTOJHIIIHIA JaeHb. Hemomiku
iCHyI0Tb B Oy/b-sKill KOHLEMLii BCTAHOBJEHHS CYTHOCTI 00’€KTa 37104uHY. IX
CKJIAJTHO YHUKHYTHU uepe3 psii 00’ €KTUBHUX MPUYUH: MPUHAIICKHICTh TUTAHHS /10
biutococrko-paBoBOi  KaTeropii, BIACYTHICTh 3aKOHOJABUYOIO 3aKpIIJICHHS
tomo. OpHak, HA HANIy AYMKY, BCE X Takh OUIBIN BHAJIOIO € 1/1€s] BU3HAHHS
00’€KTOM CYCIUIBHMX BIJIHOCHH, IOCTaBIICHUX T OXOpPOHY KpUMIHAJIbHUM
3aKOHOM.

A.®. 3emincbkuil Ta B.M. Kyl BKa3zyroTh, 1110 HaJlaHHA TinepTpo(oBaHOro
3HAUYEHHA 00’€KTa 3JI0YMHY Y BUIJISAI CYCHUIBHUX BIIHOCHH MPU BU3HAYEHHI CYTI
3JIOYMHY, a 3BIACHM 1 B KBaji(ikaulii 3JI0YMHIB Ta PO3NOJAUIEHHI iX Ha TJIaBH
Oco6numBoi yactuHu KprMiHaiabHOro KozeKcy aBHO cebe Buuepmnano. [lo-nepiue,
Ha JYMKY BUYCHHX, BUKIUKA€ 3alepeuyeHHS BU3HAHHSA OO0 €KTOM 3JI0YMHY HE
peanbHUX WIHHOCTEH, a rojoi adcTtpakuii. buibln OOIpyHTOBaHHMM, a TOJIOBHE
TakuMm, 1o Bianosigae Konctutyuii Ykpainu, Oyno 6 Bu3HaHHS 00’ €KTOM 3JI0UYHUHY
OXOpPOHIOBAaHUX 3aKOHOM OJiar JIIOJMHM Ta CYCHIIbCTBA. 3BHYalHO, JIOIU B
MPOILIEC] CBOET KUTTEMISIIBHOCT] BCTYMAIOTh B PI3HI BITHOCUHU, alie TOJIOBHE - HE
ne, a ix mo0poOyT 1 CHOKid, HOpMalibHEe (YHKIIIOHYBaHHS CYCHIIBHUX Ta
nepkaBHUX ycTaHoB. llo-mpyre, mpu cucrtematuzaiii martepiany OcoOauBoi
YaCTHUHHM CJIIJI BPAaxOBYBaTH HE TUIBKM O00’€KT, a BECh KOMIUIEKC O3HaK, IIIO
XapaKTEepPU3yIOTh 3JI0YMH Ta 3JIOYMHI: (OpPMY BHHHM, MOTHUBAIIO IOBEIIHKH,
COIlIaJIbHUM CTAaTyC Cy0’ €KTa, CIOCiO CKOEHHS 3JI0OYMHY Ta 1HIIIE, TOOTO BUXOJIUTH 3
KOMITJIEKCHOI KPUMIHOJIOTIYHOI XapaKTePUCTUKH 3JI0YMHHOTO MPOsiBY. [HIIMMU
cJoBaMH, 3a OCHOBY cuctemaTu3zailii OcobdnuBoi yactuHu KK tpeba B3siTH Takuit
KpUTEPii, IK KPUMIHOJIOTIYHA XapaKTEPUCTUKA 3JI0UMHY, a HE OJHY-€JHUHY O3HAKY-
00’€eKT, Ta 111e i B 00pasi cycnijipHUX BigHocuH [69, €. 152].

YMOBHO TMOAIOHY HAyKOBY TO3UIII0 MOXHA BBaXXaTH TPETHOIO 32

HOMYJISIPHICTIO (ITICHS «CYCNUIBHUX BIAHOCHH» Ta «COLIAJIbHUX ILIHHOCTEN»). bes
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CYMHIBYy, Oyiara JIIOAMHM Ta CYCIUIbCTBA € BAXKJIMBOIO KATETOPIED Ta MarOTh
3aXHUIIATUCS ACPIKABOIO.

B.II. KopcyH B cBOiX mparisix HaroJyomrye, o He0OXiTHO MTOTOAUTHCS 3 TUM,
0 CYCIHUIBbHI BIIHOCHMHM JIHCHO HE MOXYTh OYTH  YHIBEpPCAIbHOIO
XapaKTEPUCTUKOIO 00’€KTa 37I0YMHY. BOadaeThcsi, M0 UM MOHATTSIM HEMOXJIHBO
OXOMUTH TaKl 3HAYYIIl SIBUINA, SIK KUATTSA, 3A0POB’S JIOJEH, JOBKULISA, Oe3reka
TOI[O. Xo4Ya iX 3aXUCT 1 3a0e3MeUy€eThbCs] CHUCTEMOIO BIJMOBIAHUX CYCHUIBHHUX
IHCTUTYIIH, TIpaBo (I3MYHOTO ICHYBAHHS JIOAMHM B HOPMAJIbHUX EKOJOTIYHO
Oe3neyHux ymMoBax — Iie ii mpupoHe MpaBo, 3akpimieHne B Koncruryiii Ykpainu,
HIKMM HE BCTAHOBIIIOETHCS, & BUHUKAE 3 HAPO/DKEHHSM JIIOJWHH. TakK, TpaBOBE
0J1aro 3aBXKIY 3a3HA€ 3JOYMHHOIO BIUIMBY a OTXE 1 IIKOJHM, SIKa MOXe OyTH
BU3HAYCHA Yepe3 CIPUMHATTS Oyara sk minHocti [92, €. 157].

Ha3Bana nymka JIHCHO JEMOHCTpYE TI€BHI HENONIKMA 1]1€i BU3HAHHA
00’€KTOM 3JIOYMHY CYCIUJIBHUX BIJIHOCHH, OJIHAK, B TOW JK€ 4ac, Taka KPUTHKA
BUTJISAAE JEno po3ayToro. KpiM Toro, aBTop caM BKaszye Ha (pakT TOro, mo i
0J1ara OXOpOHSIOTHCS CYCIUTBHUMH IHCTUTYLISIMH, ICHYIOTh BCEPEJIMHI COLIIYMY.

He moromxyerhcsi 3 iae€r0 po3risimy 00’€KTa 3J0YMHY B SIKOCTI Ojara
B.B. Cyxonoc. Ha naymKy HayKoOBIIf, HOTO CIIOKHBYI BJIACTUBOCTI B PI3HUX
CYCNUIBHUX BIJHOCHHAX MOXYTh OYyTH BHKOPHCTaHI HE TUIBKH 3 COIIAJIBHO
KOPHUCHOIO, a ¥ aHTUCOIIAbHOIO MeToro. Hampukiaz, sSKio B JaHOMY KOHTEKCTI
BBa)XKaTH, IO XKUTTA € OJaroM, TO MO30aBJIEHHS KUTTSA MOTEPIIOro i Yac
pO30IMHOrO0 Hamaay — IIe 3J0YMH, a T030aBJICHHS JKUTTS HaIlQJHUKAa B CTaHI
HEe0oOX1HO1 00OpOHM — MpaBOMIpHA TMOBeAiHKA, TOOTO Omnaro. Ilpu BOWBCTBI
00’€KTOM 3JIOUMHY € HE YKUTTS OKPEMOI JIFOJIUHM, a BCTAHOBJICHI ¥ CaHKI[IOHOBaHI
JIEP’)KaBOIO CYCITUIbHI BITHOCHHH, SIKI TapaHTYIOTh HEIOTOPKAHICTh >KUTTS
KOXKHOT'0, XTO 3HaxXOJUThCA B MeXax il 1OTr0 KpUMIHAJIBLHOTO 3aKoHy [173,
c. 35].

Ha namry mymKky, naHuii HEOMIK € TyKe CYTTEBUM, TOMY BUKOPHUCTAHHS

MIJXO0AY, 3T1IHO SIKOTO O0’€KTOM 3JIOYMHY BH3HAIOTHCS IEBHI OJjlara BUIJIsAIA€
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HegopeuHuM. Kpim Toro, kateropisi «0iara», K 3a3Ha4ajgocs BUILE, € BY)KYOIO Ta
OXOILTIOETHCS KATETOPI€I0 «CYCIUIBHI BITHOCHHU.

Honae pneBHeHocTi Hamrii mo3uiii B.S. Tariii, Haromomryroun Ha TOMYy, IO
MOHATTS «Ojlaray» € Ie BYXXYUM, HDK COLIaJIbHI I[IHHOCTI Ta HE OXOIUTIOE JesKi
peamii  AIMCHOCTI, SIKI ~ OXOpPOHSIOTBCS  3aKOHOM  IPO  KPUMIHAIbHY
BIIMOBIAaNBHICTh. Hanpukias, AisSIpHICTh MEHITEHIIIAPHOT CUCTEMU € BUMYIIICHUM
aTpuOyTOM JIEpXKABHOI BJIAJIM, KWW HaBpSAJl YA MOKHA Ha3BaTU MJIs JIIOJUHHU 1
moactea [175, c. 38].

OueBHuaHO, IO MOHATTA «0Jj1ara» HE OXOILTIOE BCl, Ak 3a3HaumB B.A. Tamii,
«peaii AIICHOCT1», TOMY BU3HAHHS HOTO B SIKOCTI 00’ €KTa 3JI0YUHY €, IK MIHIMYM,
nuckyciiHuM. Ckopille JOUIBHIIE BECTH MOBY MpO Te, IO 11 0jlara MOXYThb
BXOJIUTHU JI0 00’ €KTa 37I0YUHY, OyTH MOT0 YaCTHHOIO.

B.II. €menbsHOB NPOMOHYE pPO3MISAaTH MiJ 00 €KTOM 3JI0OYMHY cdepy
KUTTEMSUTBHOCTI JIto/iell. Buenuil 3a3Hadae, 110 BUMHIOIOYH 3JI0YMH, BUHHA 0c00a
0e3nocepeIHbO MOcIrae HE TUIBKU Ha JIIOJEH, ajie 1 Ha Ti YW 1HII PI3HOBU[IU,
aCIleKTH, TMPOSIBU JKUTTS, MJISJIBHOCTI JIIOJWHU, KOJEKTHUBIB, CYCHIJIbCTBA, iX
Oe3reky, YMOBHM ICHYBaHHS 1 (YHKIIIOHYBaHHsS, TOOTO Ha OXOpPOHIOBaHI
KPUMIHAJIbBHUM 33aKOHOM KOHKPETHI C(EepH >KUTTEQISIBHOCTI JroAei, ki 1
BUCTYNAIOTh B SIKOCTI Oe3mocepenHix OO0 €KTIB 3JI0YMHIB SIK PEATbHUX SIBHIIL
nificHocTi. O0’€KTaMU 3JIOYMHHOTO TIOCSITAHHS MOXYTh OyTH JKUTTA, 370pOB’f,
TAHICTE 0COOM, MPUPOJHE CEPEAOBUIIE, IPOMAJICHKI Ta JepKaBHI yCTaHOBH, iX
JUSTBHICTh, YMOBH (DYHKIIIOHYBaHHS 1 T.A., TOOTO Te, IO ICHYE B peanbHId
JIACHOCTI, MIAJAEThCA JIOCTOBIPHOMY BHM3HAUEHHIO Ta OIIHIN, 1 [0 B3ATO IiJ
OXOPOHM KPUMIHAJIBHOTO 3aKOHY, HE3aJICKHO BiJl TOTO, SIK J0 IIbOT'O BITHOCSATHCS Ti
YU 1HIII TPOIIapKu HaceleHHs [64, c. 10].

3rajjana TO3UIlSl BUIISIAAE MPOMIKHOIO MDK 17€€I0 BU3HAHHA 00’ €KTOM
3JI0YMHY CYCIUJIBHUX BITHOCHH Ta BU3HAHHSM B SIKOCTI HBOTO OJIar Ta IIHHOCTEH.
be3 cymHiIBY, BOHA € IIKaBOIO Ta MICTUTh TMEBHI NIEPEBar, OJHAK, B OYb-IKOMY
pasi Take BU3HAYCHHS MOTJIMHAETHCS «CYCITUTBHUMHY BiqHOCMHAMMU. [locsranHs Ha

TaK 3BaHy «CQepy KUTTEISUIBHOCTI» HE MOXKE B1IOYBaTHCh M03a COLIyMOM, SIK 1
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HE MO’K€ BIJIOyBaTHUCs KpuUMiHaji3als 06e3 ydyacTi cycniibcTBa. Bee Haiie KuTTs
OTIOSICAaHE CYCIUJIbBHUMH BIJIHOCHHAMH, TOMY, BB)KA€MO, BCE K TaKW HaWO1IbII
NOIIMPEHA 1/1ed BHU3HAHHSA OO ’€KTOM 3JI0YMHY CaMe€ CYCHUIbHUX BIJHOCHUH
BUTJISIJIA€ JOMIHYIOUOIO, OLIBII BIAJIOKO.

Ha nymxy B.K. I'pumyka ta B.JI. OpTHHCBKOTO, SIKIIIO CHCTEMAaTU3yBaTH
nojaHl B HAWHOBIIIHN JITEpaTypl MOTJAAM BUYCHHX KPHMIHAIICTIB, TO MOXHAa
YMOBHO BUIUIUTU YOTUPH MIJIXOJU 10 BUSHAUYCHHS MOHATTA 00’ €KTa 3JI0YUHY:

a) 00’€KT 37IOYMHY - IIIHHOCTI, Ojlara, Ikl OXOPOHSIOTHCS KPUMIHAIBHUM
3akoHOM (€.B. ®ecenko, I1.C. Marumescokuii, A.B. IlamkoBckka, A.B.
Haywmoga);

0) 00’€KT 3JI0YMHY - 1€ I[IHHOCTi, Oyiara 1 CYCIHUIbHI BIJIHOCHHH, SKl
OXOpOHSIOTHCS KpuMiHaabHUM 3akoHOM (C.1. Hikynin, I'.B. YeboTapboBa);

B) O00’€KT 3JI0YMHY - OKpeMi PI3HOBUIHOCTI (cepHu KUTTEISIBHOCTI
JtoJIei), sIKi OXOPOHSIOThCS 3akoHOM (B.I1. €menbsiHOB);

r) OO0’€KT 3JIOYMHY - CYCHUIbHI BIJHOCHUHHM, $IKI OXOPOHSIIOTHCS
kpumiHaabHuM 3akoHOM (1.5, ®oinuubkuii, A.A. IliontkoBcekuii, b.C.
Hikidiopos, €.A. ®ponos, B.A. Tamiii, M.I. Kopxaucekuii) [57, c. 30].

Tpu 3 IMX YOTUPHOX HAYKOBUX MO3ULIN Oyiau Hamu po3risHyTi Buie. Lo
K CTOCYETBHCS PO3TIISAIY B SIKOCTI 00’ €KTa 37I0YMHY IIHHOCTEH, O1ar Ta CyCIiJIbHUX
BIJIHOCHH, III0 OXOPOHSIOTHCS 3aKOHOM, CJiJ] 3a3HAYMTH, 1110 TaKa JyMKa Xoua 1 € B
MEBHIN Mipl KOMIIPOMICHOIO, OAHAK MICTUTh CYTTEBUI HEJOJIK — SIK OyJIO CKa3aHO
BUIIE, CYCHUTbHI BIJIHOCUHU OXOIUTIOIOTH COIllaJIbHI I[IHHOCTI, a Ti, B CBOIO UYEPry —
Omara, TOMy HE 30BCIM BJaJUM BUIJIANAE€ PO3TIAL IX B SIKOCTI TpPbOX
«pIBHOLIHHUX» 00’€KTIB 35104uHy. [IpoBeneHuit aHami3 CBIAYUTH  MPO
HEOOXITHICTh PO3TIISAAY 1X pajiie B paKypci YacTHH Ta IJI0TO.

OTxe HaMU TIpoaHaTI30BaHO YOTHUPHU OCHOBHI IMIIXOJU BU3HAYEHHS 00’ €KTa
snmounHy. Ciij Bi3HAYHWTH, IO HAayKa KPUMIHAJIBHOTO TpaBa HE OOMEKYETHCS
TITBKM HAUMU Ta MICTHTh 3HAYHY KIJIBKICTh IHIIUX i7IeH 3 IIbOTO MPUBOAY. BTiMm,
Takl i€l B HAYKOBUX KOJIaX PO3IJISIAIOTHCS a00 B SIKOCTI Maike TOTOXKHHUX

Ha3BaHUM, a00 K TAKUMHU, 10 MICTATH OLTIBITY KUIBKICTh HEJOJIKIB.
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Ax caymHo 3ayBaxkye M.M. IlaHOB, TOHSATTS «CYCHiJIbHI BITHOCHHUY SIK
00’€KT 3JI0YMHY 3 ypaxyBaHHSIM HOro 0O0CSATY Ta 3MICTy € OUIbII €MHUM 1 HE
BUKJIFOYA€, a HABIAKW, 3MICTOBHO BKJIIOYAE B CeOE TI€I0 UM 1HIIIOI MipOIO TaKOXK
IIpaBoO, OXOPOHIOBaH1 OJiara, iHTEpeCH Ta I[IHHOCTI, a BIJTaK, 3 MO3UIlli HAYKOBOTO
M1X0/1y BOHO € OUIBII MIKUPOKUM 32 CBOIM 00CSTOM 1 HalOUIbII NpUiHATHUM [ 148,
c. 10].

[IpoBenennii aHami3 J03BOJISE TOTOAUTUCH 13 aymkoro M.M. IlanoBa,
JIACHO Take PO3yMiHHSA I1i€l 000B’SI3KOBOT O3HAKM CKJIaAy 3JI0YMHY MICTUTh UM HE
HaliMeHIlle HenodikiB. OTxke, 00’€KT 3J0YMHY — 1€ CYCIUIbHI BIJIHOCUHU Ha SK1
NOCSTa€ 3JI0YMH Ta SIKI  OXOPOHSIIOTBCA  3aKOHOM NP0  KPUMIHAJIBHY
BIIMOBIJABHICTh. B TOW ’ke Yac 3a3HauyMMo, IO 1HIII 17ei, 30KpeMa BU3HAHHS
00’€KTOM 3JIOYMHY COLIAJIBHUX IIHHOCTEH, TaKOXX MAalOTh MPaBO Ha 1CHYBAaHHS,
ajJpKe, SIK 3a3Ha4yanocs, Ha ChOTOJHINIHIN JeHb BIICYTHS €/IMHA AyMKa B MUTaHHI
BU3HAYCHHS 00’€kTa 370unHy. OCTaHHIN MmiaxiJ (COLIaNbHUX IIHHOCTEH) TaKOoXK
Mae psijl mepeBar, TOMY pO3TIISIIA€ThCS B IKOCT1 allbTEPHATUBHOTO.

[Toromxyemocs 13 aymkoro B.B. Ilabmucroro ta O.A. I'aneMmina mozno
JOIUTBHOCTI PO3TIIALY O0’€KTa 37I0YMHY Y BY3bKOMY (CYCHUJIbHI BIAHOCHHH, IO
OXOPOHSIOTHCS KPUMIHAJIBHUM 3aKOHOM, Cy0’€KTaM SKUX 3aBJaHa ICTOTHA IIKOAA
abo CTBOpeHa 3arpo3a i1 3amojisHHS) 1 MIMPOKOMY 3HAUYEHHI (EJIEMEHT CKIIamy
3JI0YMHY, IO OXOIUIIOE CYCIUIbHI BIIHOCHUHU, SKI OXOPOHSIOTHCS KPUMIHAJIBHUM
3aKOHOM, Cy0’€KTaM SIKMX 3aBJaHa ICTOTHAa IIKoJa abo CTBOpeHa 3arposa il
3amojisiHHg (000B’A3KOBAa O3HaKa), a TAaKOX BKIIOYAaE B ce0e MOTEpIioro Bif
3JI0YMHY Ta TpeaMeT 3mo4nHy (pakynpTaTuBHI 03Haku)) [201, . 47].

OT1xe, 00’€KT 3JI0YMHY MOKHA PO3IJISAATH Y ABOX 3HAUEHHSX, 3aJICKHO BiJl
TJIMOMHM Ta CIPSIMOBAHOCT1 HAYKOBOTO JTOCIIIKEHHS.

Bu3HauuBIIUCh 13 BU3HAYEHHAM O0’€KTa 3JI0YMHY JOPEYHO BHUCBITIUTH
roro BuaM. Y BITUM3HSHINA Haylll KPUMIHAJIBHOTO MpaBa HAWOUIBII MPUWHSITHOIO
BBAKAETHCSI TPUCTYNEHEBA Kiacu(Dikallis 00’ €KTIB «I10 BEPTUKAII». 3TiTHO 3 HEIO

PO3PI3HSIOTH 3arajlbHAN, pOAOBHH 1 Oe3nocepenHii 00’extu [47, ¢. 62].
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[Tix 3araapHUM 00’€KTOM MPUMHATO PO3MIISLAATH aOCOIIOTHO BCl CYCHiIBbHI
BITHOCHHH, III0 TIOCTaBJIEHI MiJ] OXOPOHY KPHUMIHAJIBHOTO 3aKOHY (200 coliaibHi
IIIHHOCTI, B pa3i BU3HAHHSA caMe iX B SIKOCTI 00’€kTa). TakuMm 4MHOM, TaHUH 00’ €KT
3JIOYMHY € CIUIBHUM JJIA 3JI04MHIB, niependayeHux OcobnuBoro yactuHo KK, B
TOMY YHUCHI 1 Il CYCIJIBHO HEOE3MeYHUX JisHb, MOB’S3aHUX 13 HEBHUKOHAHHSIM
pIIlIeHb CYly B KpUMIHAJILHOMY IIPOBAKEHHI.

PonoBuii 00’€KT 37104MHY MOKHA BU3HAYUTHU SIK OKPEMY TPYIy OAHOPITHUX
a00 TOTOXXHUX CYCHUTHPHUX BIIHOCWH, HA SIK1 TIOCATAIOTHh 3JIOYMHH ITEBHOTO BHUY 1
SKMM BOHHM 3aBJIalOTh IIKOIM a00 CTBOPIOIOTH 3arpo3y ii 3amomisHus [46, c. 282].

JIOCUTB 4acTO BUCIIOBIIOETHCA TyMKa PO HEOOX1AHICTh BU3HAHHS POJIOBUM
00’€KTOM 3JI0YMHY TPYyIHU CYCHUIBHHUX BIAHOCHH, MOCTaBJICHUX IIiJI OXOPOHY
BianoBigHOro po3ainy KK Vkpainu. 3mounHu, moB’s3aHi 13 HEBUKOHAHHSM PIIICHb
Cylly B KpUMIiHaJIbHOMY TpoBajkeHHI nependadeHi posauioMm XV Oco6ausoi
yactuHu KK Ykpainu «37104nHU IPOTH MPABOCYAJI1», TOMY iX POJIOBUM 00’ €KTOM,
came 3a TaKuM MiIXOJO0M, BUCTYNAIOTh CYCIUIbHI BIJIHOCHUHH, IO 3a0€3MEUyI0Th
OXOPOHY MpaBocynsga abo k, sk 3a3Hadyae M. IllemiThbKO, CyCHiJIbHI BIAHOCUHU Y
cepi 3abe3neueHHs 3aiiicHeHHs mpaBocyas [203, c. 131].

[ToniOHui miaXig BU3HAYEHHSI POJOBOrO O0’€KTa HE 3aBXKIW € HaWOUIbII
TOYHMM Ta JOPEYHHM, TaK AK Jesiki po3num Oco6muBoi yactuau KK VYikpainu
MICTATh B cOO1 psAJl JOBOJI HEOJHOPIIHUX CYCIUIBHO HeOe3neyHux JisiHb. Huxkue
MU OUIBII JE€TATBbHO 3yMMHUMOCS Ha PO3TJSAIl POJOBOrO 00’€KTa TOCHIIKYBAHUX
HaMU 3JI0YHHIB.

besnocepenHiit 00’€KT 3JI0YMHY — 1€ CYCI1JIbHI BITHOCUHU, Ha K1 MOCATAE
OKpeMHIl (KOHKPETHHI) 3710YMH, 3aMOII0I0YH M HIKOAY UM CTBOPIOIOYH 3arpo3y il
3aMoJIisSIHHS, 1 SIKI 3aKOHOJaBEIlb MOCTABUB MiJ] KPUMIHAIBHO-TIPABOBY OXOPOHY
KOHKPETHOI HOPMH 3aKOHY PO KPUMIHAIBHY BIAMOBIAAIBHICT [46, c. 328].

OTxe, BYUNHIOIOYH TIEBHUHN 3JI0YMH 3JI0YMHEIH B MEPITY YEPry MOCATaE caMe
Ha OesmocepenHiii 00’ekt. besmocepenniit 00’€KT 370YMHY TaKOX MPUHHATO
MOAUIATH Ha TeBHI BUAM. Taka kiacudikallis oTpuMaia Ha3By «I0 TOPU3OHTAIDY.

Ii CYTHICTh TOJSITa€E B TOMYy, IO Ha PIiBHI 0Oe3mocepeaHboro o00’e€KkTa
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BUOKPEMJIIOIOTh OCHOBHUH (T1 CYCIUJIbHI BITHOCHUHU, TIOCSTaHHS Ha SIKI CTAHOBUTH
CYCIJIbHY CYTHICTH 3JIOUMHY Ta 3apaJyl OXOPOHHU SKHX 3aKOHOJABEIb CTBOPHB
BIJIOBIIHY KPUMIHAIBHO-TIPABOBY HOPMY. 3aBIsIKH OCHOBHOMY 0€3M0CEPETHROMY
00’€KTy BHU3HAuYaeTbcd Micie 370unMHy B cucteMi OcobnuBoi yactunu KK) Ta
JOMAaTKOBHH (Ti CYCHIJbHI BIJHOCHHHM, SIKMM 3arlOJIFOETHCS MIKOAA a00 CTOCOBHO
SKUX BUHHUKAE 3arpo3a ii 3amofisiHHs MOpsJ 3 OCHOBHUM 00’e€kToM) 00’exTu. Lle
Ma€ MICIIE TOJ1, KOJIM OJHHUM 1 THM K€ 3JJOUYMHOM 3alOMIIOETHCS IIKOAA KIJIbKOM
BUJIaM CYCHUTBHHX BifgHOCHH [47, c. 63].

HaBith 3 Ha3Bu cTae 3po3yMuIuM, 110 Oe3mocepeqHii OCHOBHUM 00’€KT
CYCHIIbHO HEOE3MEUYHOTr0 MisTHHSA € 000B’SI3KOBUM €JIEMEHTOM OYb-SIKOTO CKJIaay
37I04MHY. BIJICYyTHICTh TaKOTO 00’€KTa CBIAYUTH PO BiICYTHICTH CAMOT'O 3JIOUHHY.

JHonatkoBuii 6e3nocepeHid 00’ €KT MOke OyTH JBOX BHJIB: 000B’SI3KOBUM
(Takuil 00’€KT, SKMH y JAHOMY CKJaJl 3JIOUYMHY € 3aBXKIH, Y KOKHOMY pa3i
BUMHEHHSI MEBHOro 35104MHY). LlboMy o0O0’€kTy, SK 1 OCHOBHOMY, 3aBXKIU
3aMOIIF0ETHCS MIKO/IA B PEe3yJIbTaTl BUNHEHHS 3JI0YMHY) 1 PaKyIbTaTUBHUN (TaKUi
00’€KT, SIKWW MPU BUYMHEHHI IEBHOTO 3JI0YMHY MOXE ICHYBaTH MOPSJ 3 OCHOBHHM,
a Moke i Oytu BifcyTHIM) [178, c. 48-49].

Taka knacugikanis 6e3nocepeTHbOro 00’ €KTa 3JI0YMHY € MOUIUPEHOI0, a HE
€enMHOBIpHOIO. OCOONMBIN KPUTHIN TIAAETHCS 1esl MOy Oe3mocepeaHboro
JIOIATKOBOTO  O0’€KTa 3JI0YMHY, a/pKe Taki 00’€KTM HE BIUIMBAIOTh Ha
KBamQikaiito 37104uHy. B cBOili poOOTI MU, BCE€ X TaKu, MIATPUMYEMO BKa3aHi
Bullle Kiacudikamii 00’ekTa 3mounmHiB. Ha Hamry aymKy, B IbOMY BHIIQJIKY
HEOOX1JTHO KepyBaTUCS pEajbHOI IMCHICTIO, B fAKIM JOJATKOBI 00’ €KTH
00’€KTUBHO ICHYIOTh. 3BICHO, B pO3pi3l KOHKPETHOIO CKJaAy 3J0YMHY TaKUX
00’€eKTIB MOXe 1 He OyTH, aJie uepes 1€ AaHi 00’ €KTH 1 MalOTh Ha3BY «I0JaTKOBI».

[Topsin 3 00’€KTOM CYCHITBHO HEOE3MEYHOro [ISIHHS ICHY€ 1 TIpeaMeT
3JI0OYMHY, TOOTO II€ peYl MaTepiaibHOTO CBITY, IMOCATAIOYM Ha SKI CyO’ €KT
3aMOJII0€  IIKOJW OXOPOHIOBAaHUM  KPUMIHAJIBHUM  3aKOHOM  CYCHUIBHUM
BIJIHOCHMHAM. YCTAHOBJICHHS TMpeJAMETa 3JIOYMHY B PsIl BUIIAJKIB JOMOMAarae

npaBUIbHO KBamidikyBatu 3iounH [156, ¢. 102].
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[linkpecnumo, MO MOpeaAMeT 3J0YMHY HE BXOJUTH Oe3mocepeaHbo 0
00’ekTa, a iCHye Mopsia 3 HUM. B pasi, SKIo BiH MPSMO 3a3HAYECHUN Y BIATIOBITHIN
HopMi KK — BiH BucTymae 000B’SI3KOBUM €JIEMEHTOM CKJIaay 3704uHy. B iHIIMX
K€ BUIAJKAX MPEAMET 3JI0YMHY € (HaKyJIbTaTUBHUM.

[Tepen TiM, SIK JOCTITUTH POJOBUI Ta Oe3mocepenHid 00 €KTH 3JI0YHHIB,
110 OXOIUTIOIOTHCS MPEAMETOM HAIIOro JOCHIJKEHHS CJIiJI HAaBECTH HaMOLIbII
ONTUMAaJIbHY KJIacH(DiKallilo 3J0YMHIB MPOTHU MPABOCYAJsl 3 TUM, 1100 cepea HUX
BU3HAUUTH MICIIE€ 3J0YMHIB, TOB’S3aHUX 13 HEBUKOHAHHSM pIlIEHb CYAy VY
KPUMIHAJIbHOMY MPOBAJ[KEHHI.

C.C. Mipomanuenko [132, c. 244-246] HalOiIbII BIAJOK BBAXKAE€ TaKy
KJIacu(IKaIlio 3JJ0YUHIB IPOTH MPABOCYIJIA:

1. 3104nHM, AKI MOCATAIOTh Ha KOHCTUTYIIINHI 3acaau AisUIbHOCTI OpraHiB
JIOCY/IOBOTO PO3CIIiyBaHHS, MPOKypaTypu Ta cyny. Jlo HUX HalexaTh: 3aBiIOMO
HE3aKOHH1 3aTpUMaHHs, MPUBiA, apemTt ado TpuMmanHs mij Baptoro (ct. 371 KK
VYkpainu); OpUTATHEHHS 3aB1JOMO HEBUHHOTO JIO KPUMIHAJIBHOI BiAMOBIJAIbHOCTI
(ct. 372 KK Vkpainu); npumyiryBanHsa gaBatu nokasanss (ct. 373 KK Ykpainn);
nopyueHHs: npaBa Ha 3axucT (ct. 374 KK VYkpaiHu); mocTaHOBIEHHS CYAJICHO
(cynasmu) 3aBIIOMO HEMPABOCYJHOTO BUPOKY, PILIEHHS, YXBajid a00 MOCTaHOBU
(ct. 375 KK); BTpy4anHs B JisyibHICTH cynoBux opratiB (cT. 376 KK Vkpaiun);
HE3aKOHHE BTPYUYaHHs B pOOOTY aBTOMATU30BaHOI CUCTEMHU JTOKYMEHTOOOIry Cymy
(cr. 376! KK Vkpaium); nepemKo[XKaHHS 3 SBICHHIO CBiJka, IOTEPIILIOro,
eKcIiepTa, MPUMYIIYBaHHS iX /10 BIAMOBHM BiJ JaBaHHSA IOKa3aHb YU BUCHOBKY
(ct. 386 KK Vkpainu); BTpydaHHS B JISJIbHICTh 3aXMCHUKAa YW MPEJICTABHHUKA
ocobu (ct. 397 KK Vkpainn).

2. 3704MHU, SIKI TIOCSATAIOTh Ha >KUTTA, 37I0POB’S, OCOOUCTY OE€3IeKy,
BJIACHICTh CY[JIIB Ta IHIIMX YYaCHUKIB CyJO4YMHCTBA. [0 1€l rpynu BXOASTH:
MIOCSITAHHS HA KUTTS Cy/Jl1, HAPOJHOTO 3aCiaTelNiss Y MPUCSKHOTO Y 3B SI3KY 3 iX
JUSITBHICTIO, TIOB’SI3aHO0 13 31cHeHHIM npaBocyas (1. 379 KK Vkpainn);

MOCATaHHs Ha JXUTTSA 3aXUCHHUKA YU IPCACTAaBHUKA ocobu y 3B,H3Ky 3 )IiSIJ'IBHiCT}O,
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OB’ s13aHOI0 3 HaJaHHSIM MpaBoBoi gonomoru (ct. 400 KK Vkpainn); nmorposa ado
HACHJILCTBO IMOAO CYHAJi, HApOJHOTO 3acimarenss um mpucsokHoro (cr. 377 KK
VYkpainn); norpo3a ad0o HaCHJIbCTBO IIOAO 3aXMCHUKA YU IPEICTaBHUKA 0COOU (CT.
398 KK Vkpainu); ymucHe 3HHIINCHHS a0o0 TIONIKOKEHHS MaiHa CYI,
HapoHOTO 3acimaTens 9 npucsHkHoro (cr. 378 KK Ykpaian); ymucHe 3HUIIICHHS
a00 TOIIKO/KCHHS MalHa 3axuCHUKa 4u TpeacTaBHuka ocodum (ct. 399 KK
VYkpainn).

3. 3104nHM, SKI TOCIATAIOTh HA BIIHOCHWHU, IO 3a0€3MEeUyIOTh OJCpKAHHS
JIOCTOBIPHUX JIOKAa31B Ta ICTUHHUX BUCHOBKIB y cmpaBi. Croau CiijJ BKIIOUYNTH
3aBIJIOMO HENpaBAUBE NOBIJOMIIEHHS MNpo BYMHEHHS 370unHy (cT. 383 KK
VYkpainu); 3aBigomo HemnpapauBe moka3aHHs (ct. 384 KK Vkpainm); BigMoBa
CBIKA BIJ JlaBaHHS IOKa3aHb a0O0 BiAMOBa €KCIlepTa 4YM IMepekiiajadya Bij
BUKOHAHHS MOKJIaJeHuX Ha HUX 000B’s13kiB (cT. 385 KK Ykpainm).

4. 3mo4nHHM, SIKI TOCSTAaOTh HA BIAHOCHUHHU, IO 3a0€3MEUyIOTh CBOEYACHE
PO3KPUTTSA Ta TPUIUHEHHS 3J0YMHHUX TOCSITaHb. Jlo IIi€i Tpynmu BXOASATH:
HEBXXUTTS 3ax0/1iB Oe3meku 1mo0 oci0, B3sTux mija 3axuct (cT. 380 KK Ykpainn);
PO3TOJIONIEHHS BIIOMOCTEH PO 3aX0Au OCE3MEeKH MO0 OCOOH, B3SATOI ITiJI 3aXUCT
(ct. 381 KK VYkpainu); po3rojionieHHs JaHUX JAOCYI0BOTO CIiJCTBA ab0 Ji3HAHHS
(ct. 387 KK VYkpaiuu); npuxoByBanHs 3104uHY (cT. 396 KK Ykpainn).

5. 3704yuHU, K1 TOCSATAIOTh HA BIAHOCHUHHU, IO 3a0€3MEeUyIOTh HAJICKHE
BUKOHAHHSI PillIeHb, BUPOKIB, yXBaJj, TOCTAHOB CYIy 1 MPU3HAYEHOTO MOKapaHHSI.
[le neBukonanHs cynoBoro pimenHs (ct. 382 KK Vkpainu); He3akoHHI 1ii 11010
MaifHa, Ha sIKe HAKJIAJEHO apellT, ado sSKe ONMUCAHE UM Mijisarae KoHdickarii (CT.
388 KK VYkpainm); yXujieHHs BiJ MOKapaHHS, HE IMOB’S3aHOTO 3 IM030aBJICHHSIM
Bom (ct. 389 KK Vkpainum), yxuieHHd BiAg BiIOyBaHHS IOKapaHHS y BUJI
oOMexeHHa BoJi Ta y Bual no36asieHHs Bomi (cr. 390 KK Vkpainm); 3micHa
HEIMOKOpa BUMOTAaM aJMIHICTpallii ycTaHOBM BUKOHaHHS TokapaHb (cT. 391 KK
VYkpainu); Aii, 0 Ae30praHizyioTh poOoTy BumpaBHUX ycTaHoB (cT. 392 KK
VYkpainu); BTewa 3 Micis mo30aBieHHs Boji abo 3-mix Baptu (cr. 393 KK

VYkpainu); BTe4ya 13 cCHeUiadi30BaHOro JiKyBaJbHOTrO 3aknany (cr. 394 KK
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VYkpainu); ToOpylIeHHS NpaBui aaMiHicTpatuBHOro Harsaay (cr. 395 KK
VYkpainn).

Taka xmacudikaris 3anporonoBana B.l. TroTiorimuM Ta € Ha CHOTOJHI
Haiouem Baanorw [49, c. 8-9; 100, c. 506-507; 70, c. 8-10]. binbmm Toro, yueHui
HaBITh JIEUIO 11 yIOCKOHAJIMB 3 ypaxXyBaHHSIM 3MiH Ta qomnoBHeHb 10 KK Ykpainu.
Tak, Buxoasuum 31 chepu THX CYCHUIBHUX BIJIHOCHH IIIOJI0 BiANpPaBICHHS
paBOCY//sl, Ha SIKI MOCATAIOTHh T1 YU 1HIII 3JIOYMHU TPOTH MPaBOCYJIsS, @ TaKOXK
ypaxoByrO4H crenudiky iXx 00’€KTHBHOI CTOPOHHU 1 CyO’€KTiB, YCI BOHH MOXYTh
OyTH pO3MOJAUIEHI Ha TMEBHI TPyNH, SIKI TMOCATalOTh Ha BIAHOCHUHHU, IO
3a0€3M1e4yI0Th:

1) mamexHy peamizallilo KOHCTHTYIIIHHUX  TPUHIMINB  3IIHCHEHHS
npasocys (cr.ct. 371, 372,374,375,376,3761 1 397 KK Vkpainn);

2) OXOpOHY JKHUTTS, 3J0pOB’s, BIJIACHOCTI, OCOOUCTY O€3MeKy CyAMiB,
MPUCSHKHUX Ta 1HITUX YYaCHUKIB npoBapkeHHs (c1. 377-379, 398 KK Ykpainn);

3) onepkaHHsA JOCTOBIPHHUX JIOKa3iB Ta ICTUHHHUX BHCHOBKIB IIiJI 4ac
3niicHeHHs mpoBaukeHHs (cT. 373, 383-386 KK Ykpainn);

4) cBO€YaCHE PO3KPUTTS Ta MPUITMHEHHS 3JIOYMHHKX Tocsaranb (ctT. 380, 381,
387, 395, 396 KK Ykpainn);

5) Halle)XHe BUKOHAHHS CYJOBHX aKTIB Ta 3aXOJIB BIUIMBY, IO HHUMH
npusHageni (ct. 382, 388, 389, 389%, 390-394 KK Vkpainm) [15, c. 341-344].

Hapenena knacudikaiiisi 1a€ HaMm MiJICTaBU BU3HAYEHHS POJIOBOTO 00’€KTa
3JIOYMHIB TIPOTH TMPABOCYIISA. 3 OJHOrO OOKy, IIiJI POJOBUM 00’€KTOM CIIiJ
pO3IIIAIaTi HOpMaJibHE (3aKOHHE) (DYHKLIOHYBAaHHS JEP>KaBHUX OPraHiB Ta Pi3HY
32 pOAOM 1 XapakTepoM [ISUIBHICTh iXHIX JIAHOK SK KOMIUIEKC TaKHhX
MPEICTaBHUKIB (OpraHu J0CyA0BOro poscmiayBanns: Hamionansna nomimist, ChY,
MPOKYypaTypy, OpraHd BUKOHAHHS TOKapaHb TOIIO). 3 1HHIOrO OOKY, 3aB1JIOMO
HE3aKOHHE 3aTPUMAaHHsI, TPUBIJ, JOMAIHIK apemT abo TPUMaHHS Tij] BapTOIo,
INPUTATHCHHS  3aBIJOMO HEBHMHHOTO JI0 KPHMIHAJIBHOI  BiAIMOBIJAIBbHOCTI,
NPUMYIIYBAaHHS JaBaTH TOKAa3aHHsS, BUYMHEH1 M03a CPEeporo 3[AIMCHEHHS CYyJIOM

MPaBOCY//Is, 3aBaKAlOTh BUKOHAHHIO 3aBJaHb, SIKI CTOSThH IMepes MPaBOCYISM,
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CTBOPIOIOYM HEMOXJIMBHUM YM YCKIJIQJHEHUM CYAOBHHI pO3IIsiA KpUMIHAJIBHUX
crpaB abo 3BOJSTYM HAHIBEIb PE3YJIbTATH L€l MisIbHOCTI. B ycix mogibHoro pomay
BUTMAKAX, AK 1 TOA1, KOJH 3JI0YHH CIIPSIMOBAHHM 0e3MocepeIHhO MPOTH AiSUIBHOCTI
Cyly, TpaBOCYAJs HE JIOCATa€E CBOEI METH, WOro 3aBJaHHS 3aJIMIIAIOTHCS
HEBUKOHAHUMH. BOaudaeTscsi, mo came 151 00CTaBUHA CXWJISIE 3aKOHOJABLS
HA3BaTH 11l 3JI0OYMHU «3JO0YMHU MPOTH MPABOCYAs», X0oua 0€3MocepeIHbO MPOTH
JUSTTBHOCTI Cyly CIIpsIMOBaHa MEHIIa iX yactuHa. Hamaroun BU3HAYEHHS! POJIOBOTO
00’€KTa 3JI0YMHIB MPOTH MPABOCYAJIS, 3aCIYTOBYE Ha yBary HaOUIbIN MOIIMpEHa
TOYKa 30Dy, II0 POJOBHM OO0 ’€KTOM 3JI0YMHIB Y cepi ciyk00BO1 AISIBHOCTI €
HOpMaJIbHE (DYHKI[IOHYBAHHS OpTaHiB YIPaBJIIHHS HE3aJIEKHO B1Jl (POPM BIACHOCTI
(a0o x cycninbHI BIJHOCHHH, IO 3a0€3Me4yl0Th HOpMajbHE (DYHKIIOHYBAaHHS
OpraHiB ympaBliHHS He3aJdexHOo Bl (popm BiacHocti — mpuMm. O.Y.). 1 skio,
BIIXOJIYM BIJ TOrO ICTOTHO BaXJIMBOTO (PakTy, IO OPraHd, skl BHKOHYIOTb
3aBJlaHHS MPaBOCYIJs (SK HEBIJ €MHUH KOMIIOHEHT pOJIOBOro 00’€KTa 3JI0YMHIB
MPOTH MIPABOCYAJIs), € OCOOJTUBUM «MEXaHI3MOMY, Ha SIKUH MOKJIaJICHO BUKOHAHHS
CYTO ceUu(PIYHUX (PYHKIINA, TO MOXKHA CTBEPJKYBATH, III0 BOHU TEX € MEBHOIO
YaCTUHOIO (JJAHKOIO) IEP’KaBHOTO arapary.

OOGrpyHTOBYIOYM BHU3HAYEHHS, W10 POJOBUM OO0 ’€KTOM 3JIOYMHIB MPOTH
MPaBOCY/I/ISl € BCTAHOBIICHUN 3aKOHOM TOPSIIOK JISIIBHOCTI MOr0 OpraHiB, TO THM
CaMUM € MIJICTaBH 3a3HAYUTH, IO Il 3JI0YUHU € PI3SHOBUAOM (Jy*Ke BaXKJIMBUM)
OKpPEMUX 3JI0YMHIB MPOTU MPABOCYAJIs, a B CUJIY CIUJIBHOCTI 00’€KTa € U MiJCTaBU
JUTSL BUJIITICHHS 1IUX 3JI0YMHIB B oKpeMuit po3ain Ocobnuoi yactuan KK Yikpainu
3T1JIHO 3 HAYKOI KpUMIHAJIbHOrO mpasa. IlimcraBamu Jjisi 3a3HaY€HOTO € W TOM
dakT, Mo poaoBUM 00 ’€KT (IK 3a3HAYaANIOCs) YyCiX 3J0YMHIB, sSKI TepeadadeHi
pozainiom XVIII OcobnuBoi yactuan KK Ykpaiau «3109uHu IpoTH MPaBOCY IS,
HE Ma€ CHUIbHUX O3HaK. OTxke, po301’KHOCTI MOJIATal0Th HE TUIBKK B TOMY, IO B
IOMY pa3i MU MAa€eMO CIpaBy 31 crenuiYHUMHU TpeacTaBHUKaMu (Cy0’eKTaMu)
OpraHiB JepkaBHOi Biaau (JOCYIOBE CIIACTBO TOIIO). Y pi3HUX cdepax
JISJTBHOCT1 OpraHiB KPUMIHAJIBLHOTO CYJIOYMHCTBA 3aKOHOJABEIh MOXKE 3aXHUINATH

BiJl 3JIOYMHHUX TIOCSTaHb 1 1HIIMK YCTAaHOBJIEHUW 3aKOHOM TOPSIOK ISTTHHOCTI
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JIep’KaBHUX OPraHiB Ta iX MPEJICTABHUKIB, B IKUX € JICIIO CHUIbHE, Ta MOEIHYE 1X
pa3oM siKk 00’€KT 37IOYMHHOTO TOCSTaHHS B MpoIlieci 3AiiicHenHs npaBocyans |50,
c. 32-33].

Hanpuxknan, 6e3nocepeHiM 00’ €KTOM yXUJICHHS BiJl BiIOyBaHHS MTOKapaHHS
y BUII OOMEXKEHHS BOJI Ta y BUII MO30aBJIEHHS BOJII € HOpMajbHA JisSIBHICTH
KPUMIHAJIbHO-BUKOHABUMUX YCTAaHOB y YAaCTHHI MOPSAAKY HAJaHHS Ta 3A1MCHEHHS
BUI3/IIB 3aCy/DKEHUMU 0CO0aMHU 3a MEX1 Miclig BiOyBaHHS IOKapaHHS y BHUI1
OOMEXKEHHS BOJII Ta Yy BHJIl TMO30aBJICHHS BOJI, a TaKOX JOTPUMAHHSI
BCTAHOBJICHUX MPaBUJ BUKOHAHHSA POOIT MiJ Yac BiIOyBaHHS MOKapaHHS Yy BUII
O0OME>KEHHS BOJI1, MPAaBWJI MIPOKMUBAHHS Y BUIPABHOMY LIEHTPI Ta nepeOyBaHHA 3a
MeXaMH1 BHIIPAaBHOTO IIeHTpYy [165, c. 116].

Omke, Ha MmiACTaBl BHUKJIAJCHOIO BBa)Ka€EMO, IO 00 €KTOM 3JIOYMHIB,
MOB’SI3aHUX 13 HEBUKOHAHHSAM pIIIEHb CYAy Y KPUMIHAJIBHOMY IIPOBAJKEHHI
(cr.ct. 382, 389, 3891, 390 KK Vkpainu) € BCTAHOBICHUN MOPSAMOK HAIIEKHOIO
BUKOHAHHS BHPOKIB, YXBaJl Ta MOCTAHOB CYJy 1 MPU3HAYEHOTO HUMHU MOKAapaHHS
a00 1HIIOr0 3aX0/ly KPUMIHAIBHO-IIPABOBOI'O BILTUBY.

[leBHUMM MiITBEPAKEHHS TAKOI'O BUCHOBKY € Take piuleHHs cyny. 03 ceprHs
2017 p. Camapcekuii pailonnuii cya M. uimponerpoBceka OCOBY 1 Bu3HaB
BUHYBAaTUM Y BUMHEHHI 3j704uHy, nependoadenoro 4. 1 cr. 390 KK Vkpainu Ta
NpU3HAYUB HOMY TOKapaHHs y Burisani | (oIHOro) poky mo30aBJICHHS BOJI.
OCOBA 1 BuMHMB 9 JAMCHMIUIIHAPHUX NPOCTYNKIB, TOOTO CHCTEMATHYHO
MOPYIIYBaB BCTAHOBJICHI ISl 3aCy/KEHUX TMpaBUiia MPOKUBAaHHA B IrpeHCHKOMY
BunpaBHoMy uentpt  YJIITCY y JlninponerpoBcbkiid  obmacti  Nel33.
OO6BuUHYBaYeHU M OCOBA 1 T1ITBEP/IUB 00CTaBUHHU, BUKJIaJICHI B
OOBHHYBaJIbHOMY aKTi, BUHY Yy BKa3aHOMY 3JI0YMHI BHU3HaB y MOBHOMY 0O0Cs3i,
BKa3aBIllM, 1[0 JIACHO 9 pa3iB MopyllyBaB YMOBMU BiJIOyBaHHS TOKapaHHS Yy
BUTIISIAI OOMEXeHHs Boii, 3a mo aamiHictpamieto IBI[ Ne 133 Ha HbOTrO
HaAKJIQJAIKCs CTATHEHHS, SIK1 BIH HE OCKapXKyBaB, Ta HA MOMEHT MOTO MPUOYTTS 110
JIAHO1 YCTaHOBU HMOT0o OyJIO TMiJi OCOOMCTHH MIANUC O3HAHOMIIEHO 3 YMOBaMHU Ta

MOPSIIKOM  BiIOyBaHHS TIOKapaHHS y BUIJAAI oOMexeHHs Bomi. [Ipocus
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3aCTOCYBAaTH TOKapaHHS y BUIJISAAI OOMEXKEHHS BOJI, OCKIJIbKH IepeOyBaHHS B
YMOBAax KOJIOHII Ma€ JjIsl HbOTO HETaTUBHUM BIUIMB, 0O BiH 3HOBY IOYHE BXXUBATU
HapKOTUKH, TOJI SK B YMOBaX BHIPABHOTO IIEHTPY 3 HHM TPOBOJUTHCS
npodigakTHYHa poOoTa.

Cyn BctanoBus, mo OCOBA 1 nopymmB nopsiiok BigOyBaHHS MOKapaHHS y
BUTJISAZII OOMEXKEHHs BOdi, skuil BiamoBigHo g0 4. 2 cT. 61 KBK VYkpainu,
BCTAHOBJIIOETHCS ~ HOPMATUBHO-TIPABOBUMU  akTamMu  MiHicTepcTBa  FOCTHIIIT
Ykpainu, 30kpema «lIpaBunamMu BHyTPIIITHBOTO PO3MOPSIKY YCTAHOBH BUKOHAHHS
MOKapaHby», 3aTBEp/HKEHUMHU HakazoM MiHicTepcTBa toctuilii Ykpainu Ne 2186/5
B 29.12.2014 poky, 000B’si3kamMu, BcTaHOBIeHMMHU [IpaBuiiaMu BHYTPILIIHBOIO
po3nopsaky [38].

TakuM 4YMHOM HamMu JOBEAEHO, L0 OO’€KTOM 3JIOYMHIB, IOB’S3aHUX 13
HEBUKOHAHHSM pILIEHb CyAYy Y KpUMIHaJIbHOMY MpoBaxkeHH1 (cT.cT. 382, 389,
3891, 390 KK Vkpainu), € BCTaHOBIEHMI IIOPSIOK HAJIEKHOIO BHKOHAHHS
BHUPOKIB, yXBaJl Ta MOCTAHOB CYJy 1 MPU3HAYEHOIO0 HUM MOKapaHHs ab0 1HIIOTrO
3ax0/ly KPUMIHAJIBHO-TIPABOBOTO BIUIMBY. BpaxoByrouw, IO 3a BYMHEHHS
BKAa3aHUX 3JIOYMHIB CyJ MOXKE MPU3HAYUTH TUIBKU MOKAPAHHS, TaKe TBEPIHKCHHSI
Mae Oytu mpaBwibHUM. Opnak, 3 11 ciyns 2019 poky (3 HaOpaHHAM 3aKOHHOT
cumu ctT. 3901), 3a HEeBMKOHAHHS pilIeHHS Cy[y y KPUMiHAIBLHOMY HPOBAIKEHHI
CyJ MOKE€ NPHM3HAYMTH IOPAJ 13 HOKapaHHAM 1 BusHaueHi y cr. 91! [102]
oOMeXyBaJIbH1 3aX0/1, TPaBOBA MPUPOJIA AKUX MOKH 110 HAYKOBIA TPOMAaJICHKOCTI
HEBIJIOMA.

VY 3B’S3Ky 13 LIMM CTBEPIKYEMO, 10 OO0 ’€KTOM 3JIOUMHY, Mepen0auyeHoro
ct. 390! KK Ykpainu, € BCTAHOBIICHUH MOPANIOK HAJIEKHOTO BUKOHAHHS BUPOKIB,
yXBall Ta TOCTAaHOB CyAy 1 NPHU3HAYCHOTO HHUM IIOKapaHHS Ta JOJATKOBHX
00MEeXyBaIbHUX 3aXO0JIIB Y BUMAJKY iX 3acTocyBanHs [196, c. 143].

Cria TakoX 3ayBakKMTH, 10 BCE YACTIIIE TPhOXCTYNEHEBY CUCTEMY 00’ €KTIB
37I0YMHIB 0 BEPTUKAJ» PO3MIIAJAIOTH B SIKOCTI YOTHPHOXCTYNEHEBOI, JOJAI0UYH
BUJIOBUN 00’€KT, IO 3aiiMae MPOMIKHY JaHKYy MiX Oe3mocepeqHiM Ta POJOBUM

00’ eKTaMH.
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JlymaeTbcesi, HEOOX1IHICTh BCTAHOBJICHHSI HA3BAHOTO BUAY 00 €KTa 3JI0YMHY
3aJIeKUTD BiJl COPSIMOBAHOCT1 HAYKOBOTO JTOCI1>KESHHS.

[IpoanamizyBaBiu 3mo4nHHu, mepemadadeHi posmaimom XVII OcobmmBoi
gyactuau KK Vikpainun M. lllenmiTbko AINIIOB BUCHOBKY II0JI0 HEOOX1THOCTI
BHOKPEMIICHHSI HACTYITHUX BHJIOBUX 00’ €KTIB:

1) cycniiabpH1 BITHOCHHH, 110 3a0€3MeuyoTh (POpMyBaHHS JI0Ka3iB a00 1HIIOT
iHopMallii, o0 Mae OIIHOYHUN XapakTep, MiJ dYac 3JIMCHEHHS IPaBOCYJs
(crarti 371, 372, 373, 383, 384, 385, 386, 387, 396 KK);

2) cycnuibHI BITHOCHHH, 10 3a0€3MEUYyI0Th BUPIIICHHS 3aBJaHb CYIy i
yac 3aiiicHenHs npaBocyaas (crarti 375, 376, 376, 377, 378, 379, 380, 381 KK);

3) cycnuibHI BITHOCUHH, 110 3a0€3MeUyI0Th BUPILICHHS 3aBAaHb, Kl CTOSATh
nepea 3aXMCHUKOM (TIPEeICTaBHUKOM) OCOOU TiJi 4Yac 3IHCHEHHS MPaBOCYIs
(crarti 374, 397, 398, 399, 400 KK);

4) cycnuibHI BIAHOCHUHHU, IO 3a0€3MeUyI0Th BUKOHAHHS CYJOBOTO PIllICHHS
mijg Jac 3xaidcHeHHs mpaBocyans (ctarti 382, 388, 389, 390, 391, 392, 393, 394,
395 KK) [203, c. 132].

besnepeuno, 3 ornsaay Ha 3MICT CKIIAJIIB 3JI0YMHIB, IO NepeAdadeHl JaHUM
po3auioM OcobnuBoi wactuau KK VYkpainu, 3anpornoHoBaHi BHIOBI 00’ €KTH
BUTJISIIAIOTH HAYKOBO OOIPYHTOBAHUMU.

3704YMHM, TOB’sA3aH1 13 HEBUKOHAHHSM pIllIEHb CYAY B KPUMIHAJIbHOMY
MPOBAKEHHI MalOTh HACTYMHUW BHUAOBHN 00 €KT — CYCHIJIbHI BIAHOCHHH, IO
3a0e3Meuyl0Th BUKOHAHHS CYJ0BOTO PIIIEHHS TiJ] Yac 3A1MCHEHHS MpaBoCyas. 3
OTJISITy HAa OCTaHHIO KPUMIHATI3AIII0 ACSKUX CYCHIJILHO HEOE3NMEUHUX JISHb ILIeH
BMIOBUI 00 €KT XapaKTepHMH 1 U 3JI0YMHIB, IepenbadeHux cr. cr. 3891
«YMHCHE HeBHKOHAHHS YTOJIM TIPO MPUMHUPEHHS a00 MpO BU3HAHHS BHHYBATOCTI»
ta 390 «HeBuKkoHaHHS 0OMEKYBAIBHUX 3aXO0/iB, 0OMEKyBATLHUX IIPUITHCIB a60
HEIPOXOKCHHS MPOTpaMu IS KPUBIHHUKIBY.

Taxox Mu noBHICTIO iATpUMYyeMO no3ullito B.1. TroTiorina cTocoBHO TOTO,
10 MPEIMETOM 3J104MHY 3a yacTuHamu 1, 2 1 3 ct. 382 KK Ykpainu € cyioBuii akt

OprasiB MmpaBoCy/s (pillIEeHHs, BUPOK, YXBaJia, IOCTAHOBA), SIKUA:
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1) mocranoByieHU# a00 yXBaJeHUM TUIBKU CYO0M;

2) cynom Oyab-sIKOT FOPUCAMKITI (3araabHOT UM CIeIiaii30BaHol);

3) cynoMm Oynb-sKoi IHCTAHIIIT (TIepIIo1, amesiifHOl Y1 KacalliifHoi );

4) 13 Oyab-sfKoi Kareropii CyJoBUX crpaB (IIMBUIBHUX, TOCHOAAPCHKHX,
aJIMiHICTPaTUBHUX, KPUMIHAJIBHUX );

5) Habpas 3akonHoi cunu [ 70, ¢. 110].

Ha mi#t mijgcTaBi KOHCTATyeEMO, IO MPEAMETOM 3JIOYHHIB, TMOB’SI3aHUX 13
HEBUKOHAHHSM pIIIEHb CYAYy Y KpUMIHaJIbHOMY IpoBakeHHi (cT.cT. 382, 389,
3891, 390 KK Ykpainn) €:

1) nns cr. 382 KK Vkpainu — mocTaHOBJIEHE PIllIEHHS Cyay, 110 HaOpayio
3aKOHHOI CUJIU Y KpUMIHAJIBHOMY TIPOBAJKEHHI;

2) naa cr. 389 KK VYkpainu — ocHOBHHII Oe3nocepe/iHId 00’ €KT yXHIICHHS
BiJI MIOKapaHHs, HE TMOB’S3aHOTO 3 MO30aBJIICHHIM BOJI, € CyCHUIbHI BIIHOCHUHU Y
chepi mpaBocyais, 3 MPUBOJY 3a0€3MEUCHHS HOPMAJIbHOI JiSJIBHOCTI OpraHiB
JIep’KaBHOI BIIAHM IOJ0 HAJEKHOTO BUKOHAHHS IOKapaHHS, HE IOB’S3aHOTO 3
no30aBneHHsM Boi. [Ipeamerom 3nouuny, nependadenoro ct. 389 KK Ykpainu, y
dbopmi yXuJIeHHd BiJ CIUIaTH WTpady Ta BiAOYBaHHS BUMIPABHUX POOIT € IPOIIOBI
KOIIITH, 5SIK1 TTOBUHEH CIUIATUTH 3aCYKEHUI 3a BUPOKOM cyay [162, c. 48];

3) nna cr. 389! KK Vkpainu — yroga mpo NpuMHpPEHHS a00 PO BU3HAHHS
BUHYBAaTOCTi, YMOBH $KOi HE BHUKOHYIOTbCS. Pa3oM 3 THM, SKIIO CyI
MEPEKOHAETHCS, IO yroja BiAMOBigae BuMoram 3akoHy (4. 7 cr. 474 KIIK
VYkpainn) 1 Moxke OyTH 3aTBEpPIXKEHA, BIH YXBAJIIO€ BUPOK, IKUM 3aTBEPKYE YOy
(4. 1 ct. 475 KIIK VYkpainu) 1 npu3Hayae y3roJk€Hy CTOPOHAMU MIpy NOKapaHHs
(u. 5 cr. 65 KK Vkpainu). OTxe, OpeAMETOM 3J0YUHY € BHUPOK, SKUM
3aTBEP/KEHO YTOJly PO BU3HAHHS BUHYBATOCTI 1 YMOBH SKOi HE BUKOHYIOTHCS;

4) nnsa cr. 390 KK VYkpainm — mpemmera 3704YMHY HEMAa€, OCKUIBKH
3aCyHKeHUI TTOPYIITy€e YMOBH BiIOyBaHHs TIOKapaHHS Yy BHUII OOMEKEHHS BoJii 200
y BHJI T030aBieHHs Boji. Lleil mopsaoK BCTAHOBIIOETHCS 1HIIMMH HOPMATHUBHO-

npaBoBumHu aktamu [198, c. 271];
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5) qus cr. 390 KK Vkpainu — pimeHHs cyay, o Habpajao 3aKOHHOI CHIIN Y
KPUMIHAIBHOMY TIPOBA/DKEHHI TPO 3aCTOCYBaHHS OOMEXKYBaJbHUX 3aXOJIiB,
0OMeKyBaJTbHUX TMPUNHUCIB a00 HANpaBJIEHHS HA MPOXOPKEHHS TMPOTPaMH IS
KpUBAHUKIB. Bua Takoro pimeHHsS Ha CHOTOJHIIIHIA JIGHh 3aJMIIAETHCS

HEB1JIOMUM Yepe3 HOBU3HY JIaHOI HOPMH.
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2.2. O0’eKTHMBHA CTOPOHA 3JIOYHUHIB, NMOB’SI3aHUX i3 HEBUKOHAHHAM

pillleHb CyAy Y KpMMiHAJIbLHOMY NIPOBA/IKeHHI

[IpoananizyBaBiy 00’€KT 3J0YMHIB, MMOB’SI3aHUX 13 HEBUKOHAHHSAM PIIICHb
Cydy B KpUMIHAJIbHOMY MIPOBA/HKCHHI PO3IVIIHEMO iX 00 €KTHBHY cTOpoHY. Ha
nymky B. SIBopcekoi Ta FO. Tumoriyk, 06’€KTUBHA CTOPOHA CKJIAAY 3JI0YMHY € YU
HE HaWBAXJIMBIIIUM JJIS MPAKTUYHOI AISUTBHOCTI €JIEMEHTOM CKIIAy 3JI0YHHY.
nsxom gociimkeHHsT 00 €KTUBHOI CTOPOHU POOUTHCS BUCHOBOK TMPO 3MICT
IHITUX €JIEMEHTIB CKJIaAy 3JI0YMHY, a OyIb-sIKWI BUCHOBOK y KPUMIHAIBHIN CIIpaBi
MO>Ke OyTH 3[IICHEHUI BUKJIIOYHO 33 MaTepialbHUMU CIIAAMM, SIKI 3aJIUILIAE TT1CIsS
ceOe 37I04MH Yy peanbHii IicHOCTI. Tak, mija 4ac J0CyA0BOIO pO3CIlyBaHHs 1 Mij
4ac CyA0BOTO PO3IVISY Y KPUMIHAIBHOMY MPOBAKEHHI HA MPAKTHUIl B IEpUIY
4yepry, siK MpaBUiIo, BCTAHOBIIOEThCA caMe€ 00’ €KTMBHA CTOPOHA CKJIAAy 3JIOUMHY,
Ha MiJICTaB1 SKOi 3’SICOBYIOThCS 03HAKU Cy0 ekTuBHOI cToponu [206, ¢. 139].

3po3ymino, 10 BCi OOOB’SI3KOBI €JIEMEHTH CKJIAay 3JI0YMHY € OJIHAKOBO
BAKJIMBUMH, /)K€ BIJICYTHICTh X04Ya O OJHOTO 3 HUX CBIAYWUTH IPO BIJICYTHICTh
3JI0YMHY, OJHAK BHUIIEBKa3aHE CY)KEHHA € chpaBeanuBuM. [JliificHo, came
00’€KTUBHA CTOpPOHA JOMOMAra€ BCTAHOBUTU I1HIINI OOOB’S3KOB1 €JIEMEHTH Ta €
B1JIOOpa)KEHHSM BIUIMBY Cy0’€KTa 3JI0YMHY Ha 00’ €KT.

A.B. CaBuenko Ta IO.JI. Ilynsk BigMivawTh, MO0 i 00’ €KTHBHOIO
CTOPOHOIO CKJIAAy 3JIOYMHY PO3YyMiIOTh CYKYIHICTh O3HAK, L0 XapaKTEpU3YIOTh
30BHIITHIA TPOSIB 3J0YMHY, TOOTO 3MIHM B HaBKOJHUIITHBOMY cepemoBuii [161,
c. 39].

be3 xogHMX CyMHIBIB JaHWl YMOBHBIJl BIYYHO XapaKTepU3Y€ CYTHICTb
00’€KTHUBHOI CTOPOHM, OJHAK BIH, HAa HaUly AYMKY, € JI€HI0 UIMPOKUM Ta
noBepxHeBuM. Ilepm HIX mnepedTH OO0 JOCHIIKEHb OO ’€KTUBHOI CTOPOHH
3JI0YMHIB, TMOB’S3aHUX 13 HEBUKOHAHHSM DIlIEHb CYyAy B KpPHUMIHAJILHOMY
MIPOBAKEHHI HEOOX1HO BCTAHOBHTH 11 O3HAKH.

Haii0inpm1  mommpeHoro €  i7ess BUOKPEMJIEHHS HAaCTyIHUX O3HaK

00’€KTUBHOI CTOPOHHU:
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- CYCIUJIBHO Hebe3meuHe aissHHs (i a00 0e3isIbHICTS);

- CyCHiIbHO HEOE3MEYHHI HACIIOK;

- MPUYUHHUN 3B’A30K MK CYCHUIBHO HEOE3MEeUHUM HISTHHSAM 1 CYCHIJIBHO
HeOE3MeYHUM HACTIIKOM;

- cmocid, Micme, Yac, OOCTaHOBKa, 3HapsAAs W 3aco0M BUYWHEHHS
snouuny [47, c. 62].

[Ipy 1bOMY TUIBKH CYCHUJIBHO HeOe3leyHe MiSHHS € O00O0B’SI3KOBOIO
O3HAKOI0 O00’€KTUBHOI CTOPOHU OyIb-KOTO CKJaay 370uuMHy. Bcei ok  iHI
CJIEMEHTH 3a 3arajbHUM MpaBUJIOM € (aKyJIbTaTUBHUMU, XO4Ya 1 MOXKYTh
BUCTYNMAaTH B pPOJIi OOOB’SI3KOBUX JJIA TEBHUX 3JIOYMHIB B pasi, SKIIO I
nependayeHo BianoigHow HopMmoro KK Ykpainu.

OxpeMi B4YeHI J0 OOOB’SI3KOBHUX O3HAK BIAHOCATH I1I€ W CYCHUIBHO
HeOe3MeuHI HacaiIKu (3arpo3y ix HactaHHs) [47, c. 62]. 3maeTbes, mo MoAiOHI
NOTJISIU € JOCUTh JAUCKYCIHHUMH, TOMY IIIO 3arpo3a HacTaHHA HACHiJIKIB TaK 1
3AJIMIIAETHCS 3arpo3010, HE MEPETIKaloYM B MPAKTUYHY IJIOMKHY. Taki HacmiIKu
HE MOXJIMBO BUMIpATA. BoHu BUrsaaroTe abctpaktHuMHu. [lonanein MipKkyBaHHS
B I[bOMY HAMNpSAMKY BHUXOJATh 32 MEXI MpEeAMETa HAIIOTO JOCIIIKEHHS, TOMY
3YNMHUMOCS Ha HaBEJEHIA BUIIE MO3ULII 00 000B’S3KOBOCTI (3a 3arajibHUM
MIPaBUJIOM) JTiSTHHS.

Ile 3aranmpHe MpaBWIIO MPUTAMaHHE 3JIOYMHAM 13 (POpMaIbHUM CKIIAJOM,
TOOTO TaKuM, SIKI BBAXKAIOTHCSA 3aKIHUCHUMHU 3 MOMEHTY BUMHEHHS JISIHHS 1 JJIst
SKUX CYCIIUJIBHO HEOe3IMeuH1 HACIIKH He € 000B’SI3KOBOIO O3HAKOI 00’ €KTHUBHOI
ctopoHu. BoaHouac, J71s1 37I04MHIB 13 MaTepiaJIbHUM CKJIAJIOM 00OB’SI3KOBUMH € SIK
CYCIUJIBHO HeOe3MeuHe JISHHS, TaK 1 CYyCHIIbHO HeOe3MeuH1 HACII KU, TPUYMHHHMI
3B’A30K MIK CYCHUIBHO HEOE3MEYHMM [ISHHAM Ta CYyCHUIbHO HeOe3NeYHUM
HaciigkoMm [46, c. 361]. OxpiM 3704MHIB i3 (GOpPMAIBLHUM 1 MaTepiaJbHUM
CKJIQJIOM, BHOKPEMJIIOIOTh 3JIOYMHH 3 YCIYEHUM CKJIAJIOM, TOOTO TaKi, y SIKUX ii,
K1 3a3BUYail HaJeXaTh O TOTYBaHHS Y 3aMaxy Ha 350unH, Bu3HaHl KK Ykpainu

3aKiHYEHUM 3J0YMHOM. I1X BBaXKAIOTh PI3HOBHIOM 3JIOYHMHIB i3 (POPMATLHUM
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ckaagoM. LI 3704MHM BBaXarOThbCAd 3aKIHYEHUMHU 3 MOMEHTY BUHMHEHHS
3a3HaYCHUX y 3aKOoHi miii [46, c. 361].

CycrinbHO HebGe3neuHi misHAs, nependadeni ct. cr. 389, 3891, 390 ta 390!
32 KOHCTPYKII€I0 00 €KTHMBHOI CTOPOHU BIJTHOCSATHCA camMe JO 3J0YMHIB 3
dbopMalbHUM CKJIAJIOM, ajpKe JUIsi HUX OOOB’SI3KOBHM € BUYHHEHHS CYO €KTOM
3JIOYMHY JIMILE JIISTHHS.

Ilo crocyetscs cr. 382 KK VYkpainu — ckiaj 3704MHY MOXKe OyTH SIK
dbopManpbHUM Tak 1 MaTepialbHUM. SK 3a3Ha4alOTh aBTOPU HABYAJIBHOTO
nociOHMKa «3JI0YMHU TNPOTH MPaBOCYIs» (32  3arajbHOI  PEJAKIIEI0
B.1. Bopucosa ta B.I. Trottorina), 3riguo 13 4. 1 ct. 382 KK VYkpainu 00’ekTuBHA
CTOpPOHA 3JIOUHMHY IOJSra€ B HEBUKOHAHHI CYJOBOr0 akTa ab0 MepelkopKaHHI
HOro BUKOHAHHIO, 3a Y. 2 KaparoTbCs Ti cami MJiSSHHS, BYHMHEHI CIIY»KOOBOIO
0co0010; 3a 4. 3 — TI caMmi JisiHHS, BUMHEHI CIY>KOOBOIO 0C00010, sika 3aiimae
BIIMOBIAIbHE YW OCOOJMBO BIAMNOBIIAIbHE CTaHOBHIIE, ab0 0c0000, paHilie
cynumoro 3a 3i1o0uuH, nepeadbadenuii cr. 382 KK Vkpainu; a 4. 4 BCTaHOBIIIOE
BIIMOBIJANBHICTh 32 caM (paKT HEBUKOHAHHS CIIyKOOBOIO OCO0OI0 pIIICHHS
€BpONENCHLKOTO0 Cyny 3 MpaB JIIOAWHH. TakuM YMHOM, Y BCIX IHX BHIAJKaX
00’€KTHBHA CTOPOHA 3JI0YMHY BUYEPNYETHCA BUMHEHHSM IMEBHOrO AISTHHS (A1l 4M
Oe3isIIbHOCTI), 1 caMe 3 IIbOTO MOMEHTY 3JI0YMH BH3HAETHCA 3aKIHYCHHUM 1
HaOyBae xapakrepy TpuBaroudoro 3inounHy. Y uwactui 3 cT. 382 KK Vkpainu
BCTAHOBJICHO TaKO BIJMOBIIAJBHICTh 1 32 TaKe HEBUKOHAHHS CyJ0BOT0O aKTa 4
MEPEIIKOKAHHS MOT0 BUKOHAHHIO, K1 3aIOISTH 1ICTOTHY KOy OXOPOHIOBAHUM
3aKOHOM IpaBaM 1 CBOOOJaM IpoMaJisiH, AEp>KaBHUM YU I'POMAJICBKUM 1HTEpEcam
abo 1HTepecaM pUInIHUX 0Cci0. OTKe, Y IbOMY BUIIAJKYy 000B’SI3KOBOIO 03HAKOIO
00’€KTUBHOI CTOPOHHM 3JIOUYMHY € HACTaHHS MIEBHUX HACIIAKIB — ICTOTHOI IIIKO/IH, 3
MOMEHTY 3amoIIsTHHS SAKO1 3JI0YMH 1 BU3HAeThes 3akindeHuM [ 70, c. 111].

HaToMicTb, HaIPUKIA/, y 3JI0YMHAX, IEepeadadeHux cT. cT. 364-365!, 367
KK Ykpainu iCTOTHOIO IIKOI0I0 BBAKAETHCS TaKa MIKOJA, KA y BICTI I’ ATACCAT 1
OinbIEe pa3iB MEPEeBUIYE HEOMOAATKOBYBAaHUN MIHIMYM JOXOJIIB TpoMaisH. s

cT. 382 4iTKWii pPO3MIp IIKOAWM HE BCTAHOBJICHHI, aje HaBITh KEPYIOUHCh
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HaBegaeHuMH y ipuMitii 3 1o ct. 364 KK Vkpainu nudpamu ctae 3po3yMisiuM, 110
no/i0H1 HACHIIJKM XapakTepHi JUIs HEBUKOHAHHs pIllIEeHb CYQy B IHIIMX, HE
KPUMIHAIBHUX MPOBAKEHHAX (LI CYCNUIbHO HEOEe3MeyHl MiSHHA, SK IMPaBUio,
OB’ s13aH1 13 HEBUKOHAHHSM CYJ0BOTO PIIICHHS IIOA0 3aMiHU HEBIIOYTOI YaCTUHU
MOKapaHHA OUTBII M’ SIKUM).

[IpoanainizyBaBimM OJM3bKO JBOXCOT BUPOKIB 3a CT. 382 HAMU HE BHUSBJICHO
JKOJTHOTO BHUIIQJKy HEBUKOHAHHS CYJIOBOTO pillleHH (B KPUMIHAJIBHOMY
MIPOBAJHKEHHI), SIKE 3aIlO/IsNI0 ICTOTHY HIKOAY OXOPOHIOBAaHUM 3aKOHOM IpaBaM 1
cBoOO/IaM TpPOMaJsiH, JEp>KaBHUM YU TPOMAJCHKUM IHTEepecaMm abo 1HTepecam
opuuuHuX ocid. ToMmy cTae oOYeBUAHUM, IO OOOB’SI3KOBHUM €JIEMEHTOM
00’€KTUBHOI CTOPOHM HEBUKOHAHHS CYyJOBOrO pIilIeHHS (B KPUMIHAJIBHOMY
MPOBA/IPKEHHI) € BUKIIOYHO JIISHHS, @ TaKUi 3JI0YMH BIIHOCUTHCS JI0 3JIOYMHIB 3
dbopmanbHuM ckiagoM. KpiM TOro, HEBUKOHAHHS CYyJOBOTO pIIICHHS B
KPUMIHAJIbBHOMY TIPOBA/IPKEHHI MOXKe OyTH KBasli(piKOBaHO TUIBKH 3a 4. 1 cT. 382
abo 3a 4. 3 cr. 382 KK VYkpainu (B pasi, skuo Aii, nepeadadeni 4. 1 BUMHEHI
0Cc00010, paHillle CyAUMOIO 3a 3JI0UYHMH, epea0aueHU €0 CTATTEI0).

OTxe, pO3MOYHEMO PO3IJILA 00’ EKTUBHOI CTOPOHU 3JI0YMHIB, TIOB’I3aHUX 13
HEBUKOHAHHSM pIlIEHb CYJy B KPUMIHAIBHOMY MIPOBAKEHHI 3 AISTHHS, IO, K
BKe OyJI0 3a3HaY€HO, € 000B’I3KOBUM €JIEMEHTOM CKJIaAy OY/b-sIKOTO 3J10YHHY.

Y. 1 cr. 11 KK VYkpainu neknapye, 0 3J0YMHOM € TIepea0avyeHe UM
KozaekcoMm cycniinpbHO HeOe3neuHe BUHHE JisiHHA (1151 a00 O0e31sUIbHICTh), BUMHEHE
cy0’extom 3mounny [102].

Otxe, mOissHHS SIK OOOB’SI3KOBA O3HAaKa O0’€KTUBHOI CTOPOHU CKJIAIy
35104MHy Mae OyTtu, mo-nepiuie, nepeadadennm KK, a, mo-apyre, OyTu CycniJibHO
HeOe3neuHuM. Li 1Ba aTpuOyTH JiSHHS € B3a€MOIOB’I3aHUMU. ¥ MOBHO MOJKHA iX
po3rsigaTd B SAKOCTI 3arajdbHOro Ta ocobnuBoro. CycrnijibHa HeOE3NEYHICTh
XapaKkTepHa O3HaKa NSl Oyb-SKOTO 3JI0YMHY B I[IJIOMY, a NepeadaueHicTh AISTHHS
B KK — xapakrepusye xonkpetHy Hopmy OcobnuBoi yactuau KK, sxa 1 Bu3Hae
Take JISHHS 3JIOY4UHHUM (O€3yMOBHO B €IHOCTI 3 I1HIIMMHU OOOB’S3KOBUMU

CJICMCHTAaMU CKJIaly 3JIO‘-II/IHY).
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CTOCOBHO «CYCIUIBHOI HEOE3MEYHOCTI» B MiAPo3uIl 1.2 Haiioi poOoTH Bke
ocBiTmoBanack nymka B.B. Illabmuctoro mpo Te, 1o AaHe MOHATTS € IITYYHO
CTBOPEHUM PYJUMEHTOM pajsHChKOI mpaBoBoi cuctemu [200, c. 120], Tomy iioro,
MO>KJIMBO, JOLUUIBHO MEPEOCMUCTUTH. MM MOTroKyeEMOCh 13 JaHOIO JIYMKOIO,
OJTHAK BBAXAEMO, IO B paMKax pO3IJsAy 00 €KTUBHOI CTOPOHU 3JIOYUHIB,
MOB’SI3aHUX 13 HEBUKOHAHHSM pIIIEHb CYAy B KpUMIHAJIBHOMY MPOBAHKECHHI
JIOIIBHO KEPYBATHCh CaMe€ 3aKOHOJ/aBYO BCTAHOBJICHUM aTpUOYTOM 3JIOUYMHHOTO
JSTHHSL — CYCIJIbHA HEOE3MEeYHICTh, TaK SK MOAABII PO3AYMHU 3 I[LOTO MUTAHHS
BUXOJIATh 32 IPEIMET HAILLIOTO JOCIIIKEHHS.

Ax Bnmamo Bkazye M.I. IlaHoB, cycmiibHa HEOE3MEYHICTh 3JI0YHMHY —
000B’s13k0Ba (MaTepiaibHa) o3Haka MOHATTS 37m0unHy (4. 1 cT. 11 KK) — o3Hauae,
10 3JI0YMHOM BU3HAETHCS JISSHHA (i 4d O€3MIsUIbHICTh) CY0’€KTa 3JI0UMHY, SIKE
3aMo/Iif0€ ICTOTHY IIKOAY CYCHUIBHUM BIJHOCHMHAaM (1 BIAMOBIAHUM COILaJbHUM
LIHHOCTSIM) OXOPOHIOBAHMM KPUMIHAJIBHUM 3aKOHOM BIJ{ 3JIOYMHHHUX MOCSTaHb,
ab0 X CTBOpIOE pealbHy 3arpo3y ii 3amopisiHHs. CycrniiibHa HEOE3MEYHICTh €
00’€KTUBHOIO BJIACTUBICTIO 3JI0YMHY, OPraHIYHO NMpPUTAMaHHAa HOMY 1 BHCTYIA€
CYTHICHOIO HOT0 O3HaKOI SK HEOJAMIHHUM 1 00OB’s3koBMM arpubyTtom [15,
c. 942].

JlyMaeThCs, 3 OISy Ha T€, IO JIaHE MOHSTTS € 3arajlbHUM JJIs1 OyIb-IKOTO
3JI0YMHY, JOLUUIBHO 3YIUHUTUCS cCaM€ Ha LbOMY BH3HAUEHHI Ta MepelTH
0e3MmocepeIHbO 10 O3Sy JisiHb, OB’ S3aHUX 13 HEBUKOHAHHSAM PILIEHb CY1y B
KPUMIHAJIbHOMY TPOBAJKEHHI.

3 HaBeIEHOTO BUIIE 3aKOHOIABYOTO BU3HAYCHHSI 3JI0YMHY CTA€ 3PO3yMLIUM,
110 JISIHHA MOXE BUpaXkaTucs B ABOX Gopmax: y popMi [ii Ta 6e3117IbHOCTI.

Jlis — KOHKPETHHI aKT aKTUBHOI CyCHUIBHO HEOE3MeYHOI, MPOTUIIPABHOI
MOBEIIHKK ocobaMu. HalmpocTimmuMu OTMHUIISIMU JIi1 € pyX Tijia, CJIOBO a00 KeCT
0JI0 TEBHOTO 00’€kTa, ab00 iX KOMIUIEKC (KUIbKICTh) OO’€IHAHWX €IUHUM
3aJ[yMOM 1 METOIO, III0 CTaHOBJATH y TAKOMY BHIIAJKy €JWHUN aKT BOJIbOBOI
noBeAiHku. [Iii moAuUIAIOTBCS Ha TPOCTi (€JeMEHTapHi) 1 CKIaaHl (BKJIHOYAKOTh

KOMITJIEKC JIiif), a TaKoK Ha (pi3uuHi (MOJATAIOTh y 3aCTOCYBaHHI (hI3UYHOI CHIIH,
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CIPSIMOBaH1 Ha 3MiHY 30BHIIIHBOI (P13UYHOT cepear ado MpeMETIB MaTepialIbHOTO
CBITY) Ta iH(poOpMaliliHi (BUSABISAIOTECA y Tepefadi MeBHOI iHGopmarii iHIIKUM
ocobam). [Hdopmariis mepegaeTbcs y BepOanabHIN, TOOTO CIIOBECHIM (yCHIH UM
MUChbMOBIN) hopMi a00 3a JI0ITOMOTOK0 KOHKJTFOJEHTHHUX 11, 3HAYCHHEBUX YKECTIB 1
pyxiB Tina. [HOA1 Mae miciie moeaHanHs GI3UUHUX Ta IHPOPMAIIHUX Al mOrpo3a
HAaCUJIbCTBOM TIpH PO300i, OOMaH MpH 3aBOJIOAIHHI UYYKUM MaWHOM IIUISIXOM
mraxpaicraa ta if. [15, c. 629].

Takum unHOM, il MOXE BHpPAXaTHCh HE TUIbKH y (DI3UMHOMY KOHTEKCTI,
aine 1 iHpopmariiitnomy. [omamo, mo iHpopMaiiiHi Ali MOXYTh MOJSATaTH HE
TUIBKH y Mepeayl NeBHOo1 1HpopMallii 1HIIUM oco0aM, K 3a3HAYEHO BUIIE, aje i,
HaIllpUKJIaJ, B TOJAaHHI KOMaH]l TBapHHAM, $IKI BHUCTYINAIOThb B POJII 3HAPAIASL
3JI0YUHY.

be3nisnpHiCTh — macuBHA (opma CyCHUIBHO HEOE3MeYHOi, MPOTHIPABHOI
MOBEMIHKA ocobn. KpuMiHaibHa BIAMOBIIANBHICTE 3a O€3iSJIBHICTE Mae
OOMEKEHUI XapakTep 1 HacTa€ TUIbKM 3a TaKMX YMOB: a) oco0a MOBUHHA Oyna
BUMHUTH TMEBHI Ai1, SIK1 BIABEPHYJIU O 3aMOAiISTHHSA CYCIUJIBHO HEOE3MEUHOI IITKOIH;
0) ocoba Morna BUMHMTH BKazaHi Mdii. OOOB’S30K YYMHEHHS KOHKPETHUX i
(3000B’A3aJIbHICTh) BUIUIMBAE 3 PI3HHUX JpKepen (MiACTaB), sIKI MAalOTh NMPaBOBUU
XapakTep, 1 MICTATh NPHUIKCH, KI 3000B’SA3YI0OTh OCOOY /10 TEBHOI AKTUBHOI
MOBEAIHKA. MOXIIMBICTh YYHMHUTH 110, Ky oco0a TOBMHHA Oyla BUKOHATH,
BUMAarae HasBHOCTI y Hei B JaHIil KOHKPETHIM cuTyarlii sIKk 00’€KTUBHHMX TaK 1
Cy0’€KTUBHUX YMOB II10JI0 MOXKJIMBOCTI BUMHEHHS Takux ik [15, c. 629-630].

Otxe, OE3MISUIBHICT, BUCTYIAE MPOTWICKHICTIO [ii. Jleski 3m04uHU
BianoBiHO A0 KK Ykpainun MoxyTh OyTH BUMHEH1 B allbTepHATUBHIA QopMi (K
NIUIIXOM i1, TaK 1 O€3/IIILHOCTI, 1HIII K — BUKJIFOYHO B KOHKPETHIHN dopmi (i uu
O€3/TISUTBHICTB ).

B aucnosmmii 4. 1 cr. 382 KK VYkpainu mependadeHo, 0 JiSSHHSI MOXE
BUPAXATUCh Y HEBUKOHAHHI CYI0BOTO PIIICHHS, SIKe HA0paio 3aKOHHOI CUJT 200 y

NepenKkopKanHi oro BukonanHs [102].
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[Tepun HIXK X PO3TJIAHYTH HEOOX1THO BCTAHOBUTH BUIU CYJOBHUX PIIICHb, 110
OpUIMAaIOThCSl CyJlaMd camMe B KPUMIHAJIbHOMY MpPOBaKeHHI. BiamoBigHO [0
cT. 369 KIIK Ykpainu, iCHyI0Th HACTYITHI BUJU CYJAOBHX PIllICHb:

1. Bupoku — cy10Bi1 pillieHHS, y SIKUX CYJ BUPIIITye OOBUHYBA4YEHHS I10 CYTi.

2. YXBaJu — CyIOBi PIlICHHS, Y AKUX CyJl BUPIIIYE 1HII TUTAHHS.

3.IlocTaHOoBHM — CyAOBI pIIICHHS, IO NPUHAMAIOTHCA CyJaMH KacariiHoi
iHCTaHIIl y BUnaakax, nepeadoadenux KIIK [105].

B Toii e yac ciia Big3HaYUTH, M0 BiAMOBIIHO 10 4. 5 cT. 52 KK Ykpainu
YXUJICGHHS BIJI TIOKapaHHs, IPU3HAYEHOTO BUPOKOM CYAY, MAa€ HACIIJIKOM
BIJIIOBITANIbHICTD, Tiependadeny crartasmu 389 Tta 390 mporo Komekcy [102].
OnHO3HAYHO 1 Mepesik Mae OyTH JIOTTIOBHEHUH.

[IpoanainizyBaBIu BUPOKM cyay 3a cT. 382 (B 4acTUHI HEBUKOHAHHS
CYJIOBOTO pIUIEHHS B KPUMIHAJbHOMY MPOBAKEHH1) BCTAaHOBJEHO, IO B pasi
3aMIHU HEBIJOYTO1 YACTHHM MOKApaHHS OUIbII M’ IKUM 0co0a J1MCHO HE BUKOHYE
CyJ0Be pileHHs y ¢popMi yxBaiu [44] un moctanosu [29].

B Toil ke 4yac BHSBIEHI BUMNAJKU MPUTATHEHHS OCOOM 10 KpHMIHAJIBHOI
BIJIMOBIIATBHOCTI 32 4. | cr. 382 3a HEBUKOHAHHS BHUPOKY Cydy B YaCTHHI
JIOAATKOBOTO TOKapaHHs TiJ 4Yac 3BUIBHEHHS BiJl BiJ0yBaHHS OCHOBHOTIO
nokapanHs. Tak, HanmpukIiIaa, y BUpoKy JHIIpoBChKOro paiioHHoro cyny M. Kuesa
Bix 18.02.2013 mo cmpasi Ne 755/3125/13-k 3a3naueno, mo OCOBA 2 Oyayuu
3acyIKeHUM BUpOKoM bapuiiBcbkoro paitonnoro cyny KuiBchkoi obmacTi 3a 4. 3
ct. 286 KK VYkpainum no 5 pokiB mo30aBieHHS BOJII 3 T030aBJICHHSM IpaBa
KepyBaHHSA TPaHCIOPTHUMH 3aco0aMu Ha 3 poku 13 3actocyBaHHsM cT. 75 KK
VYkpainu 31 3BUIbHEHHSIM BiJ BiIOyBaHHSA IOKApaHHA CTPOKOM Ha 3 pOKH,
05.04.2011 poxy OyB oO3HaOMJICHHH 3 TIOPAIKOM Ta YMOBAaMH BiJOyBaHHS
J0JJATKOBOTO TIOKapaHHS y BUII MO30aBJICHHS MpaBa KepyBaHHS TPAHCIOPTHUM
3ac000M, a TakoX OyB MOMEPEKEHHM, 10 y pa3l YXWICHHS BiA BiIOyBaHHS
MOKapaHHsl MaTepiajiu BIIHOCHO HbOTO OyAyTh HANpaBJICHI A0 MPOKYpaTypH IS
BUPIIICHHS MUTAHHA PO MOPYIIEHHS KPUMIHAIBFHOTO MPOBAPKEHHS, YMUCHO HE

BHKOHAB BUPOK CyAdY, 1110 Ha0aB 3aKOHHOT CHJIN.
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Tak, 05.08.2012 poky Omuszpko 14.00 roguuu OCOBA 2, Oynyuu
1m030aBJICHUM TIpaBa KEPYBaHHS TPAHCIOPTHUM 3acO00M, KEpyBaB aBTOMOOLIEM
HOMEP _1 no np. bpoBapcekuii B M. Kuesi, ne na KIT JIAI J{ninposcskoro PYI'Y
MBC VYkpainu B M. Kuesi 0yB 3ynunenuii ciiBpoOitHukamu JIAl JIHimpoBcbKoOro
PYT'Y MBC Vkpaiau B M. Kuesi, Ta 21.08.2012 poky #oro Oyno mpuTATHYTO 110
aJAMIHICTPAaTHBHOI BIANOBiAANbHOCTI 3a 4. 3 cr. 126 KYmAIl # nHakianeHo
aJIMIHICTpaTUBHE CTSATHEHHS y BUAL mTpady Ha kopucth aepxkasu. it OCOBA 2
kBaniikoBani 3a 4.1 cr. 382 KK VYkpainu, ockiibku BiH CBOIMH HaBMHUCHUMH
JUSIMA BYMHUB YMUCHE HEBUKOHAHHA GUPOK)Y CYOy, WO Habpas 3aKOHHOI Cuiu
(kypcus naw — 0.4.) [22].

IToni6H1 cuTyaiiii, Ha *aJjb, HE € MOOJUHOKUMH Ta OMUCYIOTHCS, HAIPUKIIA,
y Bupokax KpacHomynpkoro wicbkoro cyay Big 04.02.2013 mno cmpasi
Ne 413/217/13- x (Homep mnpoBamkenus: 1-km/413/13/13) [28], JHinmpoBcbKOTro
paiionHoro cyny M. Kuesa Big 21.02.2013 mo cmpasi Ne 755/3450/13-k (HOMeEp
npoBajpkeHHs: 1/755/112/2013) [23] Too.

B Toii ke yac, nmpoaHanizyBaBiiy cyJoBi BUpoku 3a 4. 1 cT. 389 KK Ykpainu
HaMU BUSBIICHI PIIICHHs], IO CylepedyaTh BUIIEHa3BaHUM. Hampukiaa, BUpOKOM
CuxiBcbkoro paiionHoro cyay M. JIeBoBa Big 19.03.2018 poky mo cmopasi
Ne 464/7893/17 (nomep mpoBamkeHHs: 1-kn/464/108/18) BcTaHOBIEHO, IO
OCOBA 3, Oynyun 3acymkeHUM BUPOKOM CHXIBCBKOTO palOHHOTO CYIy
M. JIbBoBa Bix 02 cepnust 2016 poky (sikuid BcTynuB B 3akoHHY cuity 01.09.2016
p.) 3a 4.1 ¢1.286 KK Ykpainu 0o I poxy obmesicerns 8oi 3 no3oasieHHIM Npasa
Kepysamu mpancnopmuumu 3acobamu Ha 1 p. ma na niocmasi cm.75 KK Yxpainu
36iNbHEHULl  BI0OYBAHHS OCHOBHO20 HNOKAPAHHA V 6UOI OOMEJNCeHHs B0/ 3
icnumosum cmpoxom 1 p (kypcus naw — 0.4.)., mepeOyBaroun Ha OOJIKY B
Cuxicekomy PB wm. JleBoBa KBI VYIITC Vkpainu y JI/o (Ha panuii 4ac
CuxiBcbkuii PC JIMB 3 mnwurasp mnpoGamii 3MY 3 mnuradb BUKOHAHHS
KpUMIHAJILHUX TOKapaHb Ta nmpoOamii MiHictepcTBa foctullii), Oymyuu
o3Hariomsiennit 16.09.2016 p. 3 mopsaAKOM Ta yMOBaMH BiJJOYBaHHS MOKapaHHS y

BU/II TIO30aBJICHHS TIpaBa KEPyBaTU TPAHCIOPTHUMH 3aco0aMu Ha CTpoK 1 pik, a



145

TaKOXX TOIMEPEPKCHNUM, 110 B pa3l YXWJEHHs BiJ BiJOyBaHHS TOKapaHHS Oyje
OPUTATHYTUH 10 KpuMiHampHOi BiamoBiganbHOCTI 3a 4.l ¢1.389 KK Vkpainu,
YMHCHO YXWUJHUBCS BiJl BiIOyBaHHS TOKapaHHS y BHUIl M030aBJIICHHS TpaBa
3aiiMaTHCsl TEBHOIO JAISUTBHICTIO, a came [030aBJieHHs TMpaBa KepyBaTH
TPAHCTIOPTHUMU 3ac00aMu Ha CTPOK 1 pik.

Tak, OCOBA_3, Oynyuu mo30aBieHHid, 3TiIHO 3 BUPOKOM CHXIBCHKOTO
paiionHoro cyay M. JIeBoBa Bim 02.08.16 p., mpaBa KepyBaHHS TPaHCIIOPTHUMU
3acobamu Ha cTpok 1 pik, 27.09.2016 poky o 10.15. rox. Ha mpocn. YepBoHOi
Kanuuu y M. JIbBOBI 37ilicHIOBaB KepyBaHHsI TpaHcHopTHUM 3aco0oMm «GREAT
WALL HOVER» nn3. HOMEP 1 Ta  BYMHMB  aJAMIHICTpPAaTHBHI
MpaBoIoOpyllieHHs, nependaveni 4.1 cr.122, u.1 c¢1.126, 4.3 c1.126 KYnAII, y
3B’SI3Ky 3 YUM OyB MPUTATHYTUH 110 aAMIHICTpaTUBHOI BiJMOBIIAJIBHOCTI;
14.02.2017 poky o 13.30 rom. ma 21 km aBromoporu JIbBiB-JIympk (H-17)
3nilicHioBaB kepyBaHHs TpaHcnopTHuM «GREAT WALL HOVER» n.m.3.
HOMEP 1 Ta BYMHHB aJMIHICTPAaTHBHI NpaBONOPYIICHHS, NepeadayeHi 4.2
ct.122, 4.3 cr1.126 KVYnAIl, y 3B’s3ky 3 4uM OyB MPUTATHYTUH [0
aaMiHIcTpaTuBHOI BiamoBigambHOcTi; 13.03.2017 p. o 21.45 rox. Ha mpoc.
YepBonoi Kamuuu, 46 B M. JIbBOBI 3AiiiCHIOBaB KepyBaHHS TPaHCIOPTHUM
3acooom «GREAT WALL HOVER» nan3. HOMEP 1 Ta BuyuHuUB
aJIMIHICTPATHBHI TIpaBoMOpyIIeHHd, nepeadayeni 4.1 cr.121, 4.3 ¢1.126 KYnAll,
y 3B’S3Ky 3 UMM OyB MOPUTATHYTHH [0 aJMIHICTPATUBHOI BiJAMOBIAAJIBHOCTI;
09.05.2017 poky 06 11.40 roa. mo Bya. Ko3noBcbkoro, 9 B M. JIbBOBI 3/1liCHIOBaB
kepyBaHHa TpaHcnopTHUM 3aco0oM «VOLKSWAGEN TRANSPORTER» Ta
BUMHUB a/IMIHICTpaTUBHE MPaBONOpYIIeHHs, nependayeHe 4.2 c¢r.126 KYnAll y
3B’SI3Ky 3 YUM OyB TPUTSATHYTHH 110 aAMIHICTpaTUBHOI BiJMOBIAIbLHOCTI,
09.08.2017 poxy o 22.00 rox. mo Byn. TpuiaboBcbkoro, 7 B M. JIbBOBI,
nepeOyBarour B CTaHl aJKOTOJBHOTO CITSHIHHSA, 3J1MCHIOBAaB KepyBaHHS
tpancnoptHuM 3acobom «GREAT WALL HOVER» n.1.3. HOMEP 1 Ta BunHuB
aJMIHICTPAaTUBHI MPABONOPYIICHHS, niepeadoadeHi 4.2 ¢1.126, 4.1 c¢1.130 KYnAll,

y 3B’S3KY 3 UMM OYB MPUTATHYTHUM /IO aIMIHICTPATUBHOI BIAMOBIIAILHOCTI.
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Hii OCOBA 3 gipno keanigixosano 3a u.1 cm.389 KK Ykpainu, max ax ein
BUUHUB YXUTeHHS 6I0 Bi00V6aAHHA NOKAPAHHA ) 6UOi N030a6leHHs Npasa
3aumamuce neenoio oisitbricmio (kypcus naw — 0.4.) [39].

Takum 4MHOM, B Maiike OJTHAKOBHX 3a CBOIM 3MICTOM (3 IOPUJIUYHOI TOUKH
30py) CHUTyallisiX CyaA MO-pi3HOMY KBami(ikyBaB HISHHS Ta, K pe3yNbTaTr, BUHIC
pimenHss no pizHuM crartsiM KK Vkpainu. Ksamidikamis mnoniOHux IisHb 3a
cT. 389 KK Vkpainm Takox posnoBciomkeHa. OKpiM HaBEIEHOTO pIIICHHS,
HaIpUKIa], TaKUMH € pimeHHs CoJoM’ SHCHKOTO pailOHHOTO cyay M. KueBa Bin
25.05.2012 poky mo cmpasi Ne 1- 2609/608/12 [40], MaHEeBHIIBKOTO PaliOHHOTO
cyny Bomuncekoi ob6macti Big 16.03.2018 mo cmpaBi Ne 164/288/18 (Homep
npoBapkeHHS: 1-k1/164/57/2018) [33] XMembHUIIBKOTO MICBKPAHOHHOTO CYIy
XwmenbHuipkoi obnacti Bix 07.06.2017 poky mo crpasi Ne 686/19616/16-k [42]
TOILIO.

3po3yMiio, IO PI3HMM MiAXiA i Yac KBamidikarii Takux JiSHb € He
MPaBUJILHUM Ta HEJIOMYCTUMHUM, TOMY HEOOXITHO BH3HAYUTHUCH B IIbOMY MUTaHHI.
Ha namy aymky, sk MIHIMYM 3 JIBOX MPUYUH OCTaHHIM miaxia (kBamidikariis
nmissuag 3a 4. 1 cr. 389 KK Vkpainum) urnsgae Ounbin Baanum. [lo-mepiie, B
Ha3BaHUX cuTyauisx HopMma 4. 1 cT. 389 KK Vkpainu BucTynae cnemniaibHOMO, a 4.
1 cr. 382 KK VYkpainu — 3arajibHol0, a, O-JIpyre, K BxKe OyJ0 3a3HAUYCHO BHUIIE
4.5 ct. 52 KK Vkpainu npsmo mnepeadadae, 10 yXWUJEHHS BiJl TMOKapaHHS,
MPU3HAYEHOTO BHUPOKOM CYJly, Ma€ HACIIJKOM BIAMNOBIAAIBHICTb, MepeadadyeHy
crartamu 389 ta 390 poro Komekcy [102]. B nanomy niepeniky BiacyTHs cT. 382,
TOMY, JAYMA€EThCS, MPEIMETOM 3JI0YMHY, Mepea0adyeHOT0 OCTaHHBOK HOPMOKO (B
KPUMIHAJIbBHOMY MPOBAJKEHH1) BUCTYIA€ BUKIIOYHO MMOCTaHOBA 200 yXBalia.

B.I. TioTiorin nepekoHaHWM, IIO0 HEBUKOHAaHHS CYAOBOIO aKTa MOXe
BUPAXKATUCS TUIBKU HUIIXOM O€3A1SIbHOCTI, & MEPEIIKOKAHHSA HOr0 BUKOHAHHIO
— BukirouHo twsxom aii [100, ¢. 597]. Tlpu uboMy mijg HEBUKOHAHHSAM CYIOBOTO
aKTa BYCHHUH pO3yMi€ YXWUJIEHHS BiJ 3aCTOCYBAaHHSA Mepea0aueHUuX 3aKOHOM 1
CYJIOBUM aKTOM 3aXO/I1B, HEOOX1THUX JIJIs1 HOTO BUKOHAHHSI, 332 YMOBH, 1[0 Cy0’ €KT

OyB 3000B’s3aHUIl 1 MaB peajbHy MOXJIMBICTh BUKOHATH CYJIOBHM aKT, a TiJ
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MEePENIKOKAaHHSIM — BUMHEHHS JiH, K1 CTAHOBJISTH MPOTHUIIIO0 peatizallii BUMOT,
10 MicTAThCs B riboMy akT [100, ¢. 598].

Jlanuii yMOBUBIJ MiATBEPIKYETHCS CYAOBOIO MpakTukoio. [Ipukimamom
HEBUKOHAHHS CYJOBOr0 akTa (B KPUMIHAJILHOMY IMPOBAKEHHI) BHUCTYIAIOTh
oOcTtaBuHH, onucaHi y BUpoKy llleBueHkiBchkoro paiionHoro cyay M. Kuesa Bifg
07.02.2019 m1no cmpaBt  Ne 761/20483/18  (Homep  mpoBajkeHHs: -
ki/761/971/2019). Tak, 21 cepnust 2017 poky OCOBA 1 0yB o03HaiiomiieHu#t 3
yxBajor IpmiHcekoro micskoro cyny KuiBcbkoi 00macti mpo 3aMiHy OKapaHHS Y
Burisiai 1 poky 1 wmicsiusg 21 gHs oOMexeHHs BOJl OUTbII M’SIKMM, a came
rpomMaackkumMu podboramu crpokoM Ha 240 rogun. Toro x aus OCOBA 1 min
po3nuc OyJI0 O3HAHOMJIEHO MPO HEOOXITHICTh B TPUACHHUW TEPMIH TICIs
3BUIBHEHHSI 3 SIBUTHUCS JO MIJAPO3AUTY KpPUMIHAJIbHO-BUKOHABUYOI I1HCHEKIi Ta
MOTIEPE/KEHO MPO HACHIIKH He3 ABIICHHS 10 YCTaHOBU 0€3 MOBaXHUX MPUUYHUH.

OCOBA 1 na neomnopazoBi Bukiuku a0 IlleBuenkiBcbkoro PC KMB 3
nutanb npoodanii [IMY I1B KIIIIIT MiunictepcTBa OCTULL He 3 a6118¢s (Kypcue
Haw — O.Y.), mpo 3MiHY MiCIl IPOKUBAHHS HE TOBIJJOMHUB, a TaKOXX 3HUKHYB 3
METOI0 YXWJICHHSI BiJl BiIOYBaHHS MMOKapaHHS,YMM MOPYIITUB 00O0B’SI3KHM MOKJIAACHI
Ha Hboro cr. 40 KpumiHanbHO-BUKOHABUOTO KOJEKCY, B TOBHOMY OOCS31 HE
BUKOHAB CYCIUJIBHO KOPUCHI POOOTH, BH3HA4Y€HI OCTaHHHOMY KoMyHanmbHUM
MIIPUEMCTBOM TIO YTPUMaHHIO 3€JI€HUX Haca/pkeHb [IIeBUEHKIBCHKOTO pailoHy
M. KueBa, THM caMuM yMHCHO HE BHKOHAB yXBally IpITIHCBKOTO MICBKOTO CyIy
KuiBcekoi o6macti Big 10 ceprnust 2017 poky mpo 3amiHy HE BiIOYTOT YaCTHHH
nokapanHs y Burisial 1 poky 1 micsng 21 nHa oOMEXEHHS BOJI TPOMaJChKUMHU
po6otamu cTpokom Ha 240 roauH,10 Habpaia 3aKOHHOT CHIIH.

Takum unHoM,OCOBA 1 yMuUCHO HE BHKOHAaB yXBajly CyIy, L0 HaOpaia
3aKOHHOI CHJTH, TOOTO CBOIMH YMHUCHHUMH JISIMH BUMHHB 3JI0YWH,TIepea0adeHuit . 1
c1.382 KK Vkpainu [44].

besnepedno, 3miHa MicCIsl TPOKUBAHHS, IEPEXOBYBAHHS TOIIO € AKTUBHUMH
JisMH, a He Oe3aisuibHICcTIO. OHAK, Y JaHOMY BUMAJAKY, 3JI0YMH PO3MOYMHAETHCS

came 3 MOMEHTY He3 SIBJIEHHSI 0COOH 710 MiCIIsl BUKOHAHHS MTOKapaHHS.
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Cx0x010 B MUTaHHI PO3YMIHHS JISTHHSI Y BUIJISAII HEBUKOHAHHS CYIOBOTO
pimeHHs € cymoBa mo3wuris. Hampukman, y Bupoky HHXHBOCIPOTO3BKOTO
paifonHoro cyay Xepconcrkoi ooxacti Bix 07.02.2019 mo copasi Ne 659/1012/18
(HOMEp mpoBaKeHHs: 1-k1n1/659/27/19) 3a3HavyaeThes, 1110 HEBUKOHAHHS CYJ0BOTO
pIIICHHSI TOJSITAa€ y HEBXHUTTI 0CO00I0, 70 SKOI 3BEPHYTO BHKOHAHHS BHPOKY,
pilieHHs, yxXxBajiu ab0 TMOCTAaHOBU Cyay, 10 HaOpaau 3aKOHHOI CHIIH,
nepea0ayeHuX 3aKOHOM 3axOJlIB MIOJA0 iX BHUKOHAHHS. HeBUKOHaHHS MoOXke
BUpa)XXaTUCS y MPsAMIA BiZIMOBI BUKOHATH CYJOBE pillleHHS a0 B yXWUJICHHI Bif
fioro BukoHanHs [35].

TeopeTnuHO MOXKHA YSIBUTH, 1110 3aCyKEHUN CIIpoOye HE BUKOHATH CY/I0BE
pIIEHHS HUISAXOM Al (HalpuKIIaj, MIIKYIIOM), OJIHAK Ha IPAKTULl HAMU BUSBJIEHI
aumie JisHHSA Y Qopmi Oe3MIsIIBHOCTI, TOMY MM TOTOKYEMOCS 3 HaBEJCHOIO
nymkoro B.I. TroTiorina mpo Te, 1O O3HAY€H1 3JIOYMHHM BUHMHIOKIOTHCS JIMILE
HUIIXOM O€3/is7IbHOCTI.

[Ilo cTocyeTbCs TEpPEHIKOMKAHHS BUKOHAHHIO CYJIOBOTO DIIIEHHS B
KPUMIHAJIBHOMY TPOBAXKEHH1, TO AocaiauBIM Onu3bko 200 BuUpOKiB 3a cT. 382
KK Vkpainu 3a nepion 3 2016 mo 6epesenb 2019 pp. HaMu HE BUSIBICHO >KOTHOTO
MoAIOHOTO BUIMAJKY. 34€OUIBIIOTO Takl CHOpaBd Majdd Miclle B YacTHHI
NEPEIIKO)KaHHs ~ BUKOHAHHIO  CYJOBOIO  pIIIEHHS B  TOCHOJAPCHKOMY
MIPOBA/I>KEHHI.

BpaxoByroun Toi (akTt, 110 maHi 3J0YMHM (CamMe B YaCTHHI HEBUKOHAHHS
CYJIOBOTO pIIIEHHS B KPUMIHAILHOMY TPOBAJKEHH1), SK MPaBUIJIO, MOB’s3aH1 13
HEBUKOHAHHSM CY/IOBOIO PIIIEHHS LIOJI0 3aMI1HU HEBIJOYTOI YACTUHU MOKapaHHS
OUTBII M’SIKUM, JOCUTH CKJIQJHO YSBUTH MOXJIMBICTh CaMe€ MEPEIIKOHKAHHS 1M
(1HIIA Pi¥ 040 HEBUKOHAHHS ITUX PIIIICHB ).

TakuM YWMHOM, CHOUPAIOYUCh HA CYIOBY MPAKTUKYy MPHUITYCKAEMO, IO
37I04MH, TependadeHnii cT. 382 (B 4aCTHHI KPUMIHAIBHOTO MPOBA/KEHHS) MOXKE
OyTH BUMHEHUH TUIBKM LUIIXOM O€3[ISIbHOCTI Ta TMOJIAra€ y HEBUKOHAHHI
CYJIOBOTO PIlLICHHS.

Biamosinno a0 ct. 389 nissHHS MOXKe BUPAKaTUCh B YXUJIEHH] 3aCYIKEHOTO:
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1) Big crutatu mrpady (4. 1 cr. 389 KK Vkpainn);

2) Bix BiAOyBaHHS MMOKapaHHS Y BHJI 001iMaTH NEBHI MOCAIM YU 3aMaTUCh
neBHoto AisubHICTIO (4. 1 cT. 389 KK Ykpainn);

3) Bix BiOyBaHHS MOKapaHHS Y BUA1 TpoMaJicbkux poOit (4. 2 c1. 389 KK
VYkpainn);

4) Bix BiIOyBaHHs MOKapaHHSA y BUJI BUOpaBHUX poOIT (4. 2 cT. 389 KK
VYkpainn) [102].

CHipHOIO PUCOI0 IUX [iSIHb € YXWJICHHS 3aCy/KEHOrO Bl BiIOyBaHHS
BIJIMTOBITHOTO TTOKapaHHSI.

B Hayui kpuMiHagpHOTO IpaBa MomupeHoro € nymka B.1. TroTiorina mpo e,
no 00’€KTMBHA CTOpOHa 3j0uuHy, mnependadeHoro crt. 389 KK Vkpainu
BUPAXAETHCS B TMACUBHIM (opMi TOBEMIHKM — O€3MAiIsUIbHOCTI, SIKa TMOJISITae B
YXWJIEHHI B1JI TMOKapaHHs, TOOTO HEBUKOHAHHI OOOB’S3KY IMOAO BIIOYBaHHS
(BUKOHAHHS) IMOKapaHHs, MPU3HAYEHOIO0 OOBHHYBAJIbHUM BHUPOKOM CYIy, SKHIi
HaOpaB 3akoHHO1 crutu [100, ¢. 602].

Cnpobyemo po3iOpaTucs B JaHOMY MUTaHHI HUISIXOM PO3TIISAY O3HAYEHUX
TISTHB, 1X 3MICTY.

[lin yac po3risiay copaB Cydd 1HKOJM KEPYHOThCA TYMKOIO MpPO Te, IO
YXWJIEHHS - BIMOBa, fKa Ma€ 3aByallbOBaHWUM XapakTep: ocola BIIKPUTO HE
3asiBJIsIE TIPO BIJIMOBY BHUKOHATH CYJIOBE DIIICHHS, aj€ Jli€ TaKUM YHUHOM, IO
(aKTUYHO YHEMOXKITUBITIOE HOro BUKOHaHHs [36].

B xonTtekcerti cr. 389 KK Ykpainu MokHa CTBEPIKYBATH, 0 YXHUIICHHS — I1€
HEBUKOHAHHS 3aCy/)KCHHM BIJIMOBIJHOTO TMOKapaHHs a00 HEIOTPUMAaHHS yMOB
1oro BigOyBaHHS.

Sk 3aznauae A.M. Boiiko, mia yXwieHHsIM BiJ cIuiaTe mrtpady MOIIITEHO
pO3yMITH HEBUKOHAHHS 0C000I0, sIKa 3acy/KeHa 10 IbOTO BHAY IOKapaHHS,
000B’sI3Ky criaTUTH MmTpad. 3acy/KeHud 3000B’s3aHUI CIIATUTH mTpad 1
MOBIJJOMHUTH TIPO 11€ KPUMIHATLHO-BUKOHABYY 1HCTIEKIIIIO 3@ MICIIEM MPOKUBAHHSI.
VxunenHs mnonsrae y HeciiaTi mrpady B po3Mipi Ta CTPOKH, BCTaHOBIIEHI

BUpoKoM cyny [141, c. 1232].
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3 HaBENEHOTO CTa€ 3pO3yMUIMM, IO YXWIEHHS BiA CIUlaT mTpady
MO>KJIMBE BUKIIFOUHO LUISIXOM O€31sTbHOCTI. Tak, HampHUKIIa, BIAMIOBIIHO BUPOKY
MockoBcbkoro panioHHOTO cyay M. XapkoBa Big 03.03.2016 mo cmpasi
Ne 643/19787/15-k (mpoBamkennss Homep: 1-KI1/643/310/16) oOBuHyBaueHUit
OCOBA _1, nitoun yMHUCHO, TOCTOBIPHO 3HAIOUU MOPSAOK BUKOHAHHS MTOKapaHHA y
BU1 mTpady Ta HACHIJIKH YXWUJIECHHs BiJ B1IOYBaHHS IIOTO BHUAY IOKapaHHS,
npuzHaueHui omy 24.02.2015 poky BUpokOM MOCKOBCBKOT'O PalilOHHOTO CYJy M.
Xapxkona 3a 4.1 ¢1.190 KK Ykpainu cymy mrpady B po3mipi 50 HeonmogaTKOBaHHX
MIHIMYMIB JOXOJIB TPOMAaJiSH HE CIUIATHB, HISKUX 3aXOMIB IMOJ0 BiaOyBaHHS
NPU3HAYCHOTO HOMY TOKapaHHS HE BXKUB, MPOAGUBULU 3T0YUHHY 0e30IsANbHICMb
(kypcué Haw — 0.Y), 4yuM 3JICHO YyXWJUBCS BiAg cruiatd wmrtpady 10
BCTAaHOBJIEHOT'O CYIOM CTPOKY.

Cyn BBaxxae noseneHoro BuHyBaTicTb OCOBA 1 y CKO€H1 HUM 3JI0UMHY, Ta
kBamdikye nii ooBuHyBadeHoro 3a 4.1 ¢1.389 KK Vkpainu, a came: yxusieHHs Bij
CIuIaTy mrpady 0co0or0, 3aCyKEHOIO JI0 I[bOT0 BHTY IToKapaHHs [34].

Jlaauii TpHUKIIaa Ta 3MICT TAaKOTO CKJIATy 3JI0YMHY JO3BOJISIIOTH OTOIUTUCH
13 nymkor B.I. Trotrorina. [lificHO, 370YMH y BUIJISIAI YXWICHHS BiJ CIUIaTH
mrpady (4. 1 cr. 389 KK Vkpainn) Mmoxxe OyTH BUMHEHUN BUKIIOUHO HUIIXOM
0€3a15IbHOCTI.

Bignosigno mo 4. 2 cr. 35 KBK VYkpainu, yxwiieHHSM BiJ BigOyBaHHS
MOKapaHHs y BUJI M030aBJieHHs MpaBa 001iMaTy MeBHI mocaau abo 3ailMaTHcs
MEBHOIO JISUTHHICTIO € HEBUKOHAHHS 3aCy/DKEHUM OOOB’SI3KIB, IepeadadueHux
crarreto 34 KBK [106]. Crartst x 34 1JaHOrO HOPMATHBHO-TIPABOBOTO AaKTY
nependavae HACTYMHI 000B’ SI3KU:

1) BUKOHYBATH CYJ0OBE PIIICHHS;

2) HaJaBaTH Ha BHUMOTY YIIOBHOBa)XCHOT'O OpraHy 3 MHUTaHb MpoOdarlii
JIOKYMEHTH, TOB’s13aH1 3 BUKOHAHHSM JIaHOTO TMTOKapaHH;

3)MOBIAOMIITH YMOBHOBAXXEHUW OpraH 3 MHUTaHb MpooOarlii mpo Micie

pOOOTH 1 MPOXKUBAHHS UM 1X 3MIHY;
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4) 3’g4BASTUCA 3a BUKJIMKOM JI0 YIOBHOB@)XXEHOTO OpraHy 3 MUTaHb
npoo6arrii [106].

3 Ha3BaHOT'O BUILIMBAE, 1[0 HEBUKOHAHHS OY/b-SIKOTO 3 IUX 00OOB’A3KIB 1 €
YXWJICHHSIM BiJl BiOyBaHHS TOKapaHHS y BUJ1 MO30aBJICHHS IpaBa oOiMaTH
MEBHY MOCAJly YU 3aiiMaTUCh EBHOIO AISIBHICTIO.

3p0o3yMisio, 10 HEBUKOHAHHS OCTaHHIX TPhOX OOOB’S3KIB MOMXJIUBO
BUKJIIOYHO HUISIXOM Oe3/isibHOCTI. 1[0 % cTOCyeThCs mepiioro, Ha Hally TyMKY,
1€ TUTaHHS € TIOCUTh AUCKYCIIHUM.

[To6yTye aymka, o Gopmu (crocoOr) yXHUIICHHS BiJl MOKapaHHs (B paMKax
po3rsaay 3mounHy, nepegoadeHoro cr. 389 KK Ykpainu) MoxxyTh OyTH pi3HUMH 1
3anexarb, MePeayciM, Bil TOTO BUAY MOKapaHHs, KU MPU3HAYEHUN BUPOKOM, a
YXUJIUTUCA BiJI BUKOHAHHS OOOB’SI3KY IIOJ0 HMOTO BIAOYBaHHS 0co0a MOXKE SIK
NUISIXOM BYMHEHHSI aKTUBHUX Mid (30Kpema, 3MiHa MICIS TPOXKUBaHHS 0e3
MOBIJJOMJICHHS TIPO 1I€ B OpraHu, M0 BUKOHYIOTh IMOKAapaHHS, MPUXOBYBAaHHS
JIOXOAIB IIPH HECIUIaTI mTpady TOII0), TaK 1 MUIIXOM O€3IsIIbHOCTI (HapUKIIA,
HE3 ABJICHHS JI0 Miclsl BIOOYBaHHS TPOMAaJChKUX poOIT, Heciuiata wmrpady y
BCTAHOBJICHUHW JJIi IIOTO CTPOK TOIIO), OAHAK B OYJb-SKOMY pa3i 00’€KTHBHA
CTOpOHA JaHOTO 3JIOYMHY MOJIATa€ BUKIIOYHO B OE3MISVIBHOCTI, TaK SIK CyO’ €KT
I[bOT0 3JI0YMHY HE BUKOHYE 000BSI30K 111010 Bi0yBaHHs nokapanus [70, ¢. 121].

Mu 4YacTKOBO TOTOKYEMOCHh 3 JaHOK AyMmKkoro. JlificHo, HaBeneHUM
NPUKJIAJ] PO 3MIHY MICUS MPOKUBaHHS 0€3 MOBIJOMIICHHS MPO 1€ B OPraHu, IO
BUKOHYIOTh TIOKapaHHS BIJHOCUTBCS 70 Oe3misuibHOCTI.  binmbiie  Toro,
MepexXOBYBaHHsI, HAIPUKJIIAJ, 0COOU 3 METOIO YXHWJICHHS BiJ IaHUX MOKapaHb Xoya 1
€ aKTUBHMMHM JISIMH, OJIHAK BIJTHOCATHCS 1O 3JOYMHHOI O€3IIsNIBHOCTI, TaK SIK
37104MH Oy/e BBa)KaTUCS BUYMHEHUM 3 MOMEHTY i1 HE3 SIBJICHHS O BU3HAUYEHOTO
MicCIIs BiIOYBaHHS TTOKapaHHS.

B Toi1 ke wac, Ha Hamry TyMKy, HEBUKOHAHHS CYJOBOTO PIIICHHS Yy BHUII
1mo30aBJeHHS MpaBa 001iiMaTH MEeBHI Tocaau ad0 3aiiMaTHCs TIEBHOIO ISIbHICTIO
MOJIMBI 1 nuigxom Aii. [lpuknazg, mo migTBEepaKye 110 TyMKy OyB HaBeIEHUU

Hamu Butle (BUpok CHXiBChKOTO paiioHHOTO cyay M. JIbBoBa Bix 19.03.2018 poky
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no cmopaBi Ne 464/7893/17 (momep mnpoBamkeHHs: 1-kn/464/108/18)). Ocoba,
CiJIat0uu 3a KepMO aBTO, a00 BJIAIITOBYIOYHCH Ha MEBHY MOCATy BUMHAE Mii, a HE
0€3isUTbHICTb.

[IpuknagiB HEeBUKOHAHHS CYJOBOTO pIIIEHHS y BHUJAl MO30aBIICHHS IpaBa
o0liiMaTH MEBHI MOCaAM MUIIXOM Jii TaKOX AOCTaTHbO. Hampukiaa, BHPOKOM
["omonpucTaHCHKOTO paiOHHOTO Cyy XepcoHchKkoi oomacTi Big 10.12.2014 poky
no cmopaBi Ne 654/3851/14-x (Homep mpoBakeHHs: 1-kn/654/254/2014)
BcranoBieHo, mo OCOBA 1, Oymyui 3acymxeHor0 BHPOKOM CyBOPOBCHKOTO
paitonHoro cyay M. Xepcona Bif 07.06.2013 poky 3a 4. 3 ct. 191 KK VYkpainu no
YOTUPHOX POKIB MO30aBJICHHS BOJII 3 TO30aBJICHHSAM IIpaBa 3aliMaTH MOCAJIH,
MOB’s13aH1 3 MaTepiaJbHOIO0 BIAMOBIIAJIBHICTIO, CTPOKOM Ha JiIBa POKH, BIJIMOBIAHO
no ct. 75 KK VYkpainu, 3BUIbHEHa BiJl BIJOYTTS MOKapaHHS Ta BCTAaHOBJICHO
ICIUTOBUM CTPOK JIBa POKH, JOCTOBIPHO 3HAIOYM, IO BIAMOBIAHO O BKa3aHOTO
BUPOKY CyAy, BOHa HE Ma€ MpaBo 001iMaTH Mocaju, MOB’sA3aHl 3 MaTeplajbHOIO
BIIMOBIJANIBHICTIO MPOTATOM JIBOX POKIB, PO 110 i Oysio po3’scHeno 19.11.2013
POKY Ta BiiOpaHO MIAMUCKY, HE TMOBIJIOMMBIIN PO CBOE IMpalleBIallITyBaHHS
[Nononpucrancekuit PI1 KBI, nodana oo TOB «®o33i-Dyoy» 3aa6y i HeoOXiOHI
OokymeHmu Ol npayesrawmysanus, ma y nepioo 3 28.11.2013 poky no
23.05.2014 poxy 3eiono naxazy Ne 289/MIIJ] 181 K 6io 28.11.2013 poky 3aiimana
nocaoy 3asioysaua 6iooiny TOB «Do33i-Dyoy (kypcus naw — O.Y.) Ta BiAMOBIAHO
0 cBo€i mocanoBoi 1HcTpykuii Big 28.11.2013 poky Ta 10roBOpy Mpo IMOBHY
MarepiaibHy BiamoBimaiapHICTh Bim 28.11.2013 p., a came: m. 1.3 «BecTu OOIIIK,
CKJIaZaTH 1 MOJABaTHU B YCTAHOBJICEHOMY MOPSAAKY TOBApPHO-TPOIIOBI Ta 1HILI 3BITH
Opo pyx 1 3ajMIIKU JOPYYEHUX HOMy MaTepilalibHUX I[HHOCTe», mn. 1.4
«O3HAMOMHTHUCS Ta JTOACPKYBATUCS IHCTPYKIIi, TpaBujl, HOPMATHUBIB MIPUITMaHHS,
30epiranHs, 0OpoOKH, IEPEBE3CHHSI, Nepeaayl, MPoIaXxy/BIAMYCTKY MaTepiaibHUX
iHHOCTEN», Oyja MarepialbHO-BIAMNOBIIAIBHOIO 0CO0OI0 Ta HECla IOBHY
MaTtepianbHy BinnoBinansHICTh Tiepen TOB «®o33i-Oyay, ToOTO yxwnmmnacs Bil

n030aBJICHHS IIpaBa 00iiMaTH NIEBHI MOCa I 3TiTHO BUPOKY cyny [20].
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[Tomaua 3asBu Ta npatesnamtyBanus — 1ii. Oco0a, Bcyneped pillieHHs CYLy
HUIAXOM i BUMHUIA 37104uH, nepeadaydenuit 4. 1 ct. 389 KK Vkpainu. Inma piy,
AKOW BOHA B)XE TIpaIffoBajla Ha JaHI TMOcagl Ta, BCymeped pilleHHS Cymay,
MpOJIOBXMWIA 1i 3aliMaTH, $K, HANpUKiIadA, y CHUTyallli, OMHCaHId Yy BHPOKY
ABTO3aBOJICBKOTO paiioHHOTO cyay M. Kpemenuyka [lonmTaBcbkoi o0Osacti Bin
21.11.2014 poky no cnpasi Ne 524/8880/14-k. Binrak, 3riiHO 3 0OBUHYBaJIbHUM
aktoM, OCOBA 1 00BHHYBauyeThCS y TOMY, IO BOHa OYyIy4d 3acCyKEHOIO
3rigHo BUPOKY KpemeHuynpkoro paiionHoro cyay Big 09.08.2013 poky 1o
JI0JIATKOBOTO MOKApaHHA y BUJI 1M030aBJIEHHS MpaBa 00iiiMaTH 1MOCaju, OB’ si3aH1
3 OpraHi3auiitHo-po3nopsIauMu Ta aJMIHICTPATUBHO-TOCIOIaPCHKUMU
(GyHKUISIMU CTPOKOM Ha 1 pik 1 03HAMOMIIEHOIO 3 MOPSAKOM 1 yMOBaMH BIJIOYTTS
JTAHOTO TIOKApaHHS, MPOoO00GIHCUNA 3aUMAmMU NOCAdy 20J08U 2a30N00YMOB020
06cy208y104020 koonepamugy « O3packo-602HUKY», WO € NOCA00I0 AKA NO8 A3AHA 3
OpP2aHi3ayitiHO-PO3NOPAOUUMU MA AOMIHICMPAMUBHO-20CNO0APCOKUMU YHKYIAMU
(xkypcué naw — 0.4.) [17].

be3 cymHIBY, Take 3alMILECHHS Ha TOCAJl € 3JI0YMHHOIO OE3isJIBHICTIO.
Oco0a He BYMHUWIA XKOJHUX [, YUM YXWIWJIAcAd BIJ TOKapaHHS Yy BHII
no30aBJICHHS TTpaBa 001MMAaTH MEBHI MOCAIH.

SKmo K KepyBaTHCh JYyMKOIO, 11O 0co0a HE BUKOHANa O0OB’SI30K IIOJIO
BiIOyBaHHSI TIOKapaHHs, BCTAHOBJIEHUW CYJOM, a TaKe MOPYIICHHS ampiopi
BIIHOCUTBCS 10 O€3MISUIBHOCTI (Tak SIK HEBUKOHAHHS — 1€ O€3MIsUIbHICTh), TO
noAiOHUI TPUHIMUIT TOPYUIYE OKPECICHY MOPUINYHY KOHIIEHII0 BU3HAHHS
MNOHATTS Al Yy BHUIJISAlI KOHKPETHOTO aKTy AaKTHMBHOI CYCHIJIBHO HEOE3MEe4HOi,
pOTHIIPABHOT MOBeiHKH [15, ¢. 629].

Otxe, nutanHa GOpMHU OiSIHHS B 00’ €KTHBHIN CTOPOHI CKJIay 3J0YUHY Y
BUTJISIAI yXWJIEHHS BiJ BIAOYBaHHS IOKapaHHS Yy BHlI MO030aBJEHHS IpaBa
o0iifiMaTH TIEBHI MOCAaW YW 3aMATUCh TEBHOKO JISJBHICTIO € JUCKYCIHHOIO Ta
3aJIeKUTh BiJ] OMEPYBAHHS 3MICTy TEPMIHIB «Iish» Ta «Oe3misuibHICTE». Ha Hamry

JTYMKY, JaHUHM 3710YMH MOX€ OyTH BUMHEHHMH K HUISIXOM Jii, TaK 1 0€311sIbHOCTI.



154

[Ipu oMy KepyemMocs He TUIbKM BIACHUMU YMOBHUBOJAMH Ta MPUITYLICHHSIMH,
aJie 1 Cy/I0BOIO MPAKTHKOTO.

o crocyeThcst yxuileHHs BiJ BiAOyBaHHS MOKAapaHHS Y BUII TPOMAJCHKUX
poOiT, TO, Ha MEepUIMK MOIJISIA, NaHUW 3J0YMH MOXKE OyTH BUMHEHO BHUKIIOYHO
nuisixoM 6e3aisuibHOCTI. OHAK, U1 TOro abu OCTaTOYHO CTBEPKYBAaTH MOJ10HE
HEOOX1THO po3i0OpaTHcs 31 3MICTOM I1bOTO yxujeHHs. 3rigHo 4. 3 cT. 40 KBK,
YXWJICHHSIM BiJl BIIOYBaHHS MOKapaHHsS y BU/II TPOMAJICBKHUX POOIT €:

1) cucremMaTMdHEe HEBHKOHAHHS BCTAaHOBJICHHUX OOOB’SI3KIB, MOPYIICHHS
NOpSJIKY Ta YyMOB BiAOyBaHHsS TIOKapaHHS, a TaKOX MPUTATHEHHS [0
aJIMIHICTPATUBHOI BIANOBIJAIBHOCTI 3a IPABONOPYILIECHHS, sIK1 OyJIM BUMHEH] MI1CISA
MUCHMOBOTO TTOTIEPEIKEHHS;

2) HeBUX1J OlIbIIE ABOX pa3iB MPOTATOM MICALS HA TPOMAJICHKI poOOTH 0e3
NOBOKHUX TPUYUH, a TAKOX JOMYIICHHS OiIbIIe IBOX MOPYILIEHb TPYAOBOT
JUCHUIUIIHU TIPOTATOM MICAIISl, TIOsiBa HA POOOTI B HETBEPE3OMY CTaHl, y CTaHl
HApKOTUYHOT0 a00 TOKcH4YHOTO cin’siHiHHsA [106].

besnepedHo, HEBUX1J HA TPOMAACHKI pOOOTH MOKE OyTH BUMHEHUUN TIUIBKH
nuIIXoM Oe3misuibHOCTI (macuBHA ¢dopMa TOBEAIHKH), OJHAK TPUTSATHEHHS [0
aAMIHICTPAaTUBHOI  BIAMOBIZAIBHOCTI  (BUMHEHHS  0CO0OK  BIJIMOBIAHOTO
MIPaBOTIOPYIIICHHS ), TTOsIBA B HETBEPE30MY CTaH1 MPOSBIAETbCA Y hopmi Jii.

Y. 6 ct. 46 KBK VYkpainu nepenbauae, 1mo yXuiIeHHSIM 3aCyHKEHOTO Bij
B1/I0yBaHHS MMOKapaHHs y BUJI1 BUIIPABHUX POOIT €:

1) cucTemaTnyHe HeBUKOHAHHS BCTAHOBJICHUX O0OB’SI3KiB;

2) mopyUEeHHs MOPSIIKY T4 YMOB BiJOYBaHHS OKapaHHS;

3)BUMHEHHS TMPOCTYNKYy, 3a SKUH #Woro Oylno TPUTATHYTO [0
aJMIHICTPATHBHOI BiJIMTOB1AIBHOCTI;

4) nomyuieHHs OUIbILE ABOX pPa3iB MPOTATOM MiCSLs MPOryJiB, a TaKOX
OUIbIIIe JBOX MOPYIIEHb TPYAOBOI AWCITUILUTIHK MPOTSATOM MicsI ado mosBa Ha
poOOTI B HETBEPE3OMY CTaHI, y CTaHl HApPKOTHYHOTO ab0 TOKCHUYHOTO

cr’siHinHs [106].
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3MICT YXWJICHHS BIJ BUIIPABHUX POOIT CXOXKHHM 31 3MICTOM YXUJICHHS BIJ
TPOMAJICEKUX POOIT, TOMY TaKOXX BBAKAEMO, IO JaHE MISHHS MOXE BUPAKATHCS
K y ¢popMi Aii, Tak 1 6e3qiITBHOCTI.

Buxoauts, Bci 3nounnu nepeadayeni ct. 389 KK Ykpainu, okpiM yXuiieHHs
BiJ CIUIaTU mITpady, MOXKYTh OYyTH BUMHEHI SK HUIAXOM O€3IisIIBHOCTI TaK 1 Mii.
VYXuneHHs K 3aCyKEHOTO BiJ] CIIaTH mITpady MOXKe BUPaKaTUCh TUIBKH Y (hopMi
0e3a1sILHOCTI.

Ilepeiinemo m0 posrsamy misHHA, nepexdadenoro cr. 389! KK Vkpainu. Sk
3ayBaXXYIOTh aBTOPU 5-TO BUJaHHA miapyuyHuka «KpumiHnaiabHe mpaBo YKpaiHu:
Oco6nmBa yactuHa» (3a pen. mpod.. B.A. Tamisa, B.I. bopucora, B.I. TroTiorina),
BiAMOBIAHO 70 cT. 468 KIIK ocoba moxke OyTH 3acyskeHa BUpOKOM cyay (cT. 475
KIIK VYkpaiau) Ha miAcTaBl yroju: a) mpo NMPUMHUPEHHS, KA YKIAAAEThCS MIXK
MNOTEPHIIMM Ta TMiJIO3PIOBAHUM Yd OOBUHYBau€HUM, ab0 O) Mpo BU3HAHHS
BUHYBAaTOCTI, $Ka YKIAJA€ThCSd MDK MPOKYpPOPOM Ta MiJO3PIOBAaHUM YU
oOBHHYBaueHUM. 3T11HO 31 ctartamu 471 1 472 KIIK mo 3MicTy 1ux yroj, okpim
IHIIIOTO, BXOJSITh 1 MEBHI 3000B’s3aHHS, 5Kl Oepe Ha cebe 3acyxeHuil (110110
PO3MIpY 1 CTPOKY BIJIIITKOYBaHHS 3aBJaHOI 3JJ0YMHOM IIIKOAW a00 CyMH I'POIIOBOi
KOMITIEHCAIlll Y BUMHEHHS 1HIIUX A1l HA KOPUCTh MOTEPILIOTO, MO0 CHIBIpall y
BUKPHTTI 3JI0YMHY, BAMHEHOTO 1HIIIOI 0CO0010, TOIO0). YMHUCHE HEBUKOHAHHS 1IUX
yMOB 3 0OKy 0COOHM, 3aCy/KE€HOi Ha TIJCTaBl yrojam, 1 MOXE MaTH HacCIiIKOM
BinnoBifganeHicTk 3a cT. 3891 KK Vkpainu [100, c. 601].

[IpoanamizyBaBuin HasiBHi ctaHoM Ha 07.01.2019 poky cynoBi BUpOKHM 3a
ct. 389! KK Vkpainu (41 BUpOK) Hamu Oyji0 BHUSBJIEHO, IO JAHUM 3JI0YMH Ha
MIPAKTHI[l BYNHIOETHCS BUKIIFOYHO MIJISIXOM O€3/TISUIBHOCTI.

SIckpaBUM TPUKIAAOM 3JIOYMHHOI OE3ISJIbHOCTI CIYTYIOTh OOCTaBUHH,
OMHCaHl Yy BUPOKY €IaHEILKOro palloHHOTo cyay MuKomaiBchbkoi 007acTi Bif
20.09.2018 poxy mo cmpaBi Ne476/793/17 (Homep mTpoBapKeHHS: |-
kn/476/5/2018), s3rimno sikoro Cya BHU3HAB JIOBEICHUM, IO OOBUHYBa4YeHUM
OCOBA 1, Oyayunm 3acymKeHUM BHPOKOM €IaHEIbKOTO palloOHHOTO Cy1Iy

MuxkosnaiBcbkoi obmacti 3a 4.1 cr. 125 KK Ykpainu no nokapanns y Burisial 200
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TOJMH TPOMAJICBKUX POOIT, Mar4M yMHCEJl Ha HEBUKOHAHHS YroJaud TMpo
NPUMHUPCHHS  3aTBEP/DKEHOT  BUINEBKA3aHUM BUPOKOM, HE BUYMHUB i
CIpsIMOBaHUX Ha ii BUKOHAHHSI, MAlOYd peajbHy MOXKIWBICTh BUKOHATH yYMOBH
YIOJId TIPO MPUMHUPEHHS, 8i0MOBUBCS 8i0 BI00YBAHHSA NOKAPAHHA (KYPCU8 HAUL —
0.4) y Buai 200 roauH TpoMaAChKUX POOIT NPU3HAYEHUX BUIIECBKA3aHUM
BHUPOKOM [24].

BigmoBa Bix BigOyBaHHs MOKapaHHS € O€3isIbHICTIO. Taki BUITAJKU BXKE
BCTUTJIM CTaTH «TUMOBMMM» 3a JOBOJI HEBEJMUKHM MPOMIKOK Yacy ICHyBaHHS
ct. 389! KK Vkpainu. TeopeTH4HO MOMIMBO YSBMTH CHTYAlilo, 3a sKOi 0coba
3aKJII0Ya€e yrojay mpo MPUMHUPEHHS Ta OTPUMYE CYAOM MOKapaHHs Y BHUIJISIAL TUX
caMuX T'POMAaJICBKUX POOIT, OJIHAK NOPYIIYE 1i HUISIXOM aKTUBHUX A1l (IOMYyIIEHHS
OlsIbIIe TBOX MOPYIIEHb TPYAOBOI TUCIUIUIIHU MIPOTATOM MICAIIS, MOsSABa HAa POOOT1
B HETBEPE30MY CTaHi, y CTaHl HAPKOTHUYHOTO a00 TOKCUYHOTO CH’SIHIHHS TOIIIO).
[Ipote, Ha CHOTOAHINIHIN J€HH B CYIOBIA MPAKTHUIl MOAIOHMX BUMNAAKIB HE
3a(h1KCOBAHO.

B.I. TroTioriH BBa)kae, N0 00’ €KTUBHA CTOPOHA IILOTO 3JI0YMHY — IMAaCHBHA
dbopmMa TOBEMIHKH — OE3MISUTBHICTh, SKa MOJATa€ B YXWJCHHI BiJ BHUKOHAHHS
(HEBMKOHAHHSA) YrOJld 32 HasIBHOCTI y cy0’€KkTa 000B’SI3KY 1 peajibHOT MOMJIUBOCTI
if Buxonatu [100, c. 601].

Ax Oaunmo, JaHa ayMKa Ha ChOTOJHINIHIA JIEHh € OOIPYHTOBAHOIO, aJlKe
HIIKPIIJIEHA CYyIOBOKO TPAKTUKOIO.

O0’exTBHAa cTOpOHa 370unHy, nepeadaudenoro cr. 390 KK Vkpainu
XapaKkTepU3yeThCsl isIMH  a00 OE3MIsUIBbHICTIO 1 MpOSBISEThCS Yy  (opMax:
1) caMOBIJIbHE 3aJTUIIIEHHS MICIli OOMEXEHHS BOJIi; 2) 3JIiCHE YXUJICHHS BiJ POOiIT
0Cc00010, 3aCyIKEHOI0 10 OOMEXEHHS BOII; 3) CHUCTEMaTU4YHE TIOPYIICHHS
IPOMAJICBKOTO TIOPSAKY UYMW BCTAaHOBIEHUX TIPaBWJ MPOXKUBaHHSA 0c00010,
3acymkeHoro 10 oomexxerHs Boui (4. 1 ct. 390 KK Vkpainn); 4) HemoBepHeHHS 110
MicIs BiTOYBaHHS IMOKapaHHS 0COOM, sika BiI0OyBa€ MOKapaHHS Y BUII OOMEKECHHS
BOJII, SIKI OYyJIO 103BOJIEHO KOPOTKOYACHUU BUi3/1 MiCIiA 3aKIHUEHHS CTPOKY BHUi31Y

(4. 2 ct. 390 KK VYkpainu); 5) HemoBepHEHHS J0 MICIA BiIOyBaHHS TOKapaHHS
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ocoOu, sKa BiI0yBa€ MokapaHHs y BHJ1 M030aBJICHHs BOJI, SKii OyJI0 J03BOJIEHO
KOPOTKOYACHUW BHi3/d, MICHSA 3aKiHUeHHsA CTpoky Buizmy (4. 3 cr. 390 KK
VYxpainn) [141, c. 1234-1235].

3rigHo 4. 4 cr. 59 KBK Vkpainu, ocobu, 3acyxeHi 10 0OMEXKEHHS BOJI,
3000B’s13aH1 MOCTIHHO 3HAXOAUTUCSA B MEKax BUIPABHOTO LIEHTPY MiJ HATISAIOM,
3QJIMIIATH MOTO MEXI1 JIMIE 3a CIeiaIbHUM JIO3BOJIOM aJMIHICTpaIlii IbOro
LHEHTPY, MPOXHBAaTH 32 OCOOMCTUM TMOCBIIYEHHSAM, SKE€ BHUIAETHCS B3aMIH
nacriopta [106].

Ha migcraBi BUKJIaJI€HOTO BUIIE MOXHA 3pOOMTH BUCHOBOK, 1110 CAMOBLJIbHE
3QJIMIICHHS. MICISI OOMEXEHHSI BOJII — 1€ 3QJIMIICHHS BUIPABHOTO LIEHTPY O€3
CIELIAJIBHOTO JI03BOJTY aIMIHICTpaIlli LIbOTO IIEHTPY.

KBK Vkpainu nepembadae, mo ocoOH, 3acy/KeHi A0 OOMEXKEHHS BOJII,
3000B’s13aHI CYMIIIHHO TIPALlOBAaTH Yy MICI, BH3HAYEHOMY aJMIHICTPALIEO
BUIIPABHOTO IIEHTPY. 3aCyKEH1 10 OOMEXEHHS BOJII 3aly4aloThCsl JO CYCILIBHO
KOPHUCHOI OTJIa9yBaHOI ITparli 3a CTPOKOBUM TPYAOBHUM JOTOBOPOM, SIK TIPaBUIIO, HA
BUPOOHMIITBI BHUIPABHUX LIEHTPIB, a TaKOX Ha JOrOBIPHIA OCHOBI Ha
MIJIPUEMCTBAX, B YCTAHOBAaX YW OpraHizamisix ycix (opm BIACHOCTI 3a YMOBH
3a0e3MeUYCHHS HaJIS)KHOTO HArJIsIy 3a IXHBOIO MoBeaiHKor0 [106].

B nmaHoMy BuIIanKy IIOCTa€ THUTAaHHS IOJO0 3MICTY MISSHHS Y BHIJISII
3JIICHOTO YXWJICHHS BiJI POOIT 0CO00I0, 3aCy/KEHOI 10 OOMEKEHHs BOJII.
Bianogiai Ha e nutanHs ct. 390 KK Ykpainu He nae. Brim, npumiTka 10 CT. 3892
«3icHe YXWICHHS 0cOoOM BiJ BiIOyBaHHS aJMIHICTPATUBHOTO CTSTHEHHS y BHI
CyCHUIBHO KOPUCHUX poOIT» mependayae, 1Mo mij 3JICHUM YXUJICHHSIM OCOOM BiJ
BiIOyBaHHS aJIMIHICTPATUBHOTO CTSATHEHHS y BUI CYCIIUJIBHO KOPUCHUX POOIT JIsI
el 1i€i cTaTTi CHi PO3YMITH MPOJOBKEHHS YXWICHHS BiJ BIIOYBaHHS
CYCNUJIBHO KOPUCHUX pOOIT 0C00010, SIKy MNPUTSITHYTO [0 aJAMIHICTPaTHUBHOL
BiMMOBiMadpbHOCTI Ha miactaBi  cratrti  183-2  Kogekcy Vikpainm  1ipo
aJIMIHICTPaTUBHI MPABOMOPYLIEHHS, TOOTO HEMPUOYTTS A0 MiCUid BHUKOHAHHS
CYCIUJIBHO KOPHCHHX pOOIT (MiAMPUEMCTBA, YCTAaHOBH, OpTaHi3allii) MpOTATOM

JBOX JHIB 3 JaTH, BU3HAYEHOI Yy HAMpAaBIICHHI YIMOBHOBAXKEHOIO IOCAJI0BOIO
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0C00010 YMOBHOB@)XEHOI'O0 OpraHy 3 MUTaHb Mpoodarlii 0e3 MOBAKHUX MPUYMH,
HEBUX1J Ha CYCIIJIBHO KOPHCHI poOOTH a0 BiIMOBA BiJ BUKOHAHHSA POOOTH, BU
SKOi BU3HAUYEHUH MIAMPUEMCTBOM, YCTaHOBOIO, OpraHi3aili€io, OiIblle ABOX pa3iB
MPOTATOM MicCsIlg 0€3 MOBAKHUX MPUYMH, a TAKOX TOsBa Ha POOOYOMY MICI Y
CTaHi aJIKOTOJIBHOTO, HAPKOTUYHOTO a00 TOKcHYHOTO cIt’ stHiHHs [102].

[lepenicum 4yacTUHY IIbOTO BU3HAYEHHS B IUIOMIMHY HAIIOTO JTOCIHIJIKEHHS
MOXHA TPUIYCTUTH, IO 3JICHE YXWJEHHS BiJ poOIT 0c00010, 3aCy/PKEHOI0 10
OOMEKEeHHsI BOJI — II6 HEBHXiJ Ha CYCIUIbHO KOPHUCHI poOOTH abo BiIMOBa Bij
BUKOHAHHS pOOOTH, BUJ SIKOT BU3HAYEHUN aJMIHICTPAIIEI0 BUIIPABHOTO IIEHTPY,
OlbIIE JBOX pasiB MPOTATOM MicAls 0€3 MOBaXHUX MPUYUH, a TAKOXK MOsBA Ha
poboyoMy MiICII y CTaHi ajJKOroJIbHOTO, HApKOTUYHOIO ab0 TOKCHUYHOIO
CIT’ STHIHHS.

Jlo cucTeMaTHYHHUX MOPYIIEHb TPOMAJCHKOTO TMOPSAIKY UM BCTAHOBJICHUX
paBuJI MPOKKUBAHHS (CUCTEMATUYHICTh Mepedoadae 3A1HCHEHHS TAKUX TTOPYIICHb
Tpu 1 OulblIE pa3iB) BIJHOCATHCA, 30KpeMa, KypiHHS TIOTIOHOBHX BHpOOIB B
HEJI03BOJICHUX MICIISIX, JOCTABJISIHHSA 1 30€piraHHs B MPUMILIEHHSAX, /1€ BOHU
MPOKUBAIOTh, TPEAMETIB, BUPOOIB 1 PEUYOBHMH, TNEPENiK SKUX BHU3HAYCHUIN
HOPMATHBHO-TIPABOBUMH aKTaMu MIiHICTEpCTBa IOCTULII YKpaiHW, B)KUBAHHS
CIUPTHHUX HATMOIB 1 MUBA, HAPKOTUYHUX 3aCO01B, MICUXOTPOIHUX PEYOBHH a00 iX
aHAJIOTIB UM 1HIIUX OAYPMAHIOIYHMX 3aC00IB 32 MICIIEM MPOKUBAHHS, PO3MUBAHHS
NUBa, aJIKOTOJIbHUX, CIa00alKOrOJbHUX HAIMOIB Yy 3a00POHEHUX 3aKOHOM MiCIISX
a0o0 MosiBa y TPOMAJICBKUX MICIAX y T’ STHOMY BHUTJISII TOIIO, 3a SIK1 3aCyKCHHM
MPUTATYBABCS 7O  aAMIHICTPAaTHUBHOI  BIAMOBIJAIBHOCTI YW  JI0  HBOTO
3aCTOCOBYBAJIMCS CTATHEHHS, epeadadeHi cT. 68 KBK Ykpainu [135, c. 683].

[Ilo crocyeTbcs misiHHS y BUIJISIAI HETIOBEPHEHHSI JO MICIS BiOyBaHHS
MOKapaHHsl 0coOM, sika BiOyBa€e MOKAapaHHS y BUJII OOMEXKEHHS BOJI, SIKiil OyIo
JI03BOJIEHO KOPOTKOYACHUW BHUi3J MICIS 3aKIHYEHHS CTPOKY BHI3IY, 3ayBakKHMO,
1o BignmoBigHO 70 4. 3 cT. 59 KBK VYkpainu, 3acymkeHnuM Moxe OyTH JJO3BOJICHO

KOPOTKOYACHI BMi3[U 32 MEXI BUIPABHOIO LIEHTPY 3a OOCTaBHH, MepeadaueHux
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3aKOHOM JIJIs1 0C10, 3aCy/IKEHUX J10 TT030aBJIEHHS BOJ, @ TAKOX 3 THIINX MOBAXKHUX
MPUYHH Y TAKUX BUTIATKAX:

1)3a HEOOXIHOCTI 3BEPHYTHCS B MEIWYHHHA 3aKiIa] 3 TPHBOIY
3aXBOPIOBAHHS UM JIIKYBaHHS 32 HASBHOCTI BIJMIOBITHOTO MEAMYHOTIO BUCHOBKY;

2) i CKJIaJaHHS 1ICTIMTIB Y HABUAJIBLHOMY 3aKJIaii;

3) 3a BUKJIMKOM CJIITYOTO, TIPOKYpOpa, CIIIUOTO CY/AJ1 Ui Cyay - Ha Mepioj
3MIIMCHEHHS] KPUMIHAIBHOTO MPOBAKEHHS;

4) uis  TIOTIEPETHBOTO  BUPIMICHHS IHTaHb TPYIOBOTO 1 IMOOYTOBOTO
BJIAIITYBAHHS IMICJIA 3BUIBHEHHS - CTPOKOM JI0 ceMu 1110, 6e3 ypaxyBaHHS 4yacy Ha
J0porYy;

5)y pa3i HeoOXimHOCTI O(OPMIICHHS JAOKYMEHTIB JUIs TNPU3HAYCHHS Ta
BUILJIATH TICHCIT;

6)y pa3l BUHUKHEHHS IHIIMX JKUTTEBO HEOOXIAHMX OOCTaBHH, SKi
nOTPeOYIOTh IPUCYTHOCTI 3acymkeHoro [106].

HenoBepHenHst ocodu, sika B1iAOyBa€ MOKapaHHA y BUA1 OOMEKEHHS BOJI 3
TAKOro KOPOTKOYAaCHOrO BHi3Ay O€3 MOBaXXHUX NPHYMH [0 MiCLs BIIOyBaHHS
MOKapaHHs y CTPOK, BCTAHOBIICHWW aJMIHICTpAIl€I0 BHUIIPABHOTO IIEHTPY 1
CTAaHOBUTh 00 €KTHBHY CTOpPOHY 3J04MHy, nependadeHoro 4. 2 cr. 390 KK
Ykpainu.

[Io x cToCcyeThCs AISTHHS y BUIJISAI HETIOBEPHEHHS JO0 MICLS BiOyBaHHS
NOKapaHHs 0co0Hu, sika B1I0yBa€ MOKapaHHs Y BUJII 1030aBIEHHS BOJI Ta SIK1iA OyJ10
JTI03BOJICHO KOPOTKOYACHHUM BHi3J, MICIs 3aKIHUEHHS CTPOKY BHi3ay (4. 3 ct. 390
KK VYkpaiaun), To BignoBigHo g0 ct. 111 KBK VYkpainu, ctpok Takoro BHi3my
CKJIajlac He Oulble ceMu 10 (HE BKIIIOYAIOYM 4ac, HEOOXITHUU IJis MpOi3ay B
obuaBa KiHIi (aysie He OuTbIe TphOX 110)). [Ipu mbOoMy, MO3BLT HA TaKWUW BUI3A
HAJa€ HayaJbHUK KOJIOHII 3 ypaxXyBaHHSM OCOOM 1 MOBEAIHKU 3aCYKEHOTro, a
HiJCTaBaMH TaKOro JO3BOJIy MOXYTh CIYTyBaTH HAaCTYNHI BUHITKOBI OOCTaBUHHU:
cMepTh abo TsKKa XBOpoOa OJNM3BKOTO POJMYa, IO 3arpoXKye >KUTTIO XBOPOTO;
CTUXIHHE JINXO, 10 COPUYUHWIO 3HAYHY MaTepiajbHy IIKOAY 3acCy/KEHOMY abo

foro cimM’i; ofep KaHHS MEIUYHOI TOMOMOTH, SIKIIO Taka AOMOMOra He MOXKe OyTH
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HaJlaHa YCTAHOBOIO BMKOHAHHS MOKapaHb, 32 HAsSBHOCTI BIJMOBIIHOTO BUCHOBKY
Jikaps Takoi ycranosu [106].

Ha migcraBi Ha3BaHOTO MOXHA CTBEPKYBATH, 110 HETIOBEPHEHHS 10 MICIIS
B110yBaHHS MOKapaHHs 0coOH, sika B1I0yBa€ MOKapaHHS y BUI M030aBJIEeHHS BOJI1
— I1€¢ HEMOBEPHEHHS Y BCTAHOBIICHWY HAYaJILHUKOM KOJIOHII CTPOK (ayie He OiibIie
ceMu 110, HE BKJIIOYAIOYM Yacy HEOOXIJHOTO JJIs Mpoi3ay B OOMABI KiHI (HE
OinpIe TphOX MAi0)) M0 BUIPABHOI UM BHUXOBHOI KOJIOHII 3acCyKEHOTO JI0
no30aByieHHs BOJI, sikoMy Ha mifacTasi 4. 1 c¢t. 111 KBK Ykpainu 6yB no3Bonenuit
KOPOTKOYAaCHUM BHUI3I.

Ak cnymHo 3a3Hadae A.M. boiiko, 000B’SI3KOBOI0 03HAKOI 00’ €KTHUBHOI
CTOPOHH IIHOTO 3JI0YMHY € Miciie. Hum y mepmmx 4oTupbhox (popMmax 3J0YHHY €
Miclie OOMEXKEHHsI BOJII — KpUMIHAJIbHO-BUKOHABYA YCTaHOBA BIJKPUTOTO THUITY
(BUIIpaBHI UEHTPH), PO3TAILIOBaHA, SK IPABWIO, Yy MeXaxX aJIMIHICTPATUBHO-
TEPUTOPIATIBLHOT OJUHUII BIMOBIHO /0 MICHS MPOKUBAHHS OCOOM, 3aCy/IKEHOI
JI0 OOMEXXEHHsI BOJI1, a y I’ ATid (HopMi — MicIile Mo30aBJIeHHS BOJ1 — BIJMOBIIHA
KPUMIHAJIbHO-BUKOHABYAa  yYCTaHOBA 3aKpUTOrO0 THUNY (BUIIPaBHI  KOJIOHI1
MIHIMaJIbHOTO, CEPEIHBOTO 1 MAaKCUMAaJILHOTO PiBHIB Oe3nekn) [141, ¢. 1235].

Takum urHOM, 1J11 00’ €KTUBHOI CTOPOHU 3JI0YMHY, nependayeHoro cr. 390
KK VYkpainu xapakTepHi JBa 000B’sS3KOBHX e€JIeMEHTH: MisHHA (y dopmi aii abo
0e31isIbHOCT ) Ta Miclie (0OMekeHHs a0o0 1m030aBJICHHS BOJI1).

OG6’eKTHBHA CTOpOHA CKJIaay 3704uHy, nepemdadenoro cr. 390! marume
MICIIC JIMIIE y BHMAAKY IOIMEPEIHBOIO 3MINCHEHHS CY0’€KTOM JaHOTO 3JI0YHHY
JOMaIIHbOro HacuibcTBa. Haramaemo, Ha mouatky 2019 poky HaOpana YMHHOCTI
cT. 126! «JlomamHe HaCHIBCTBOY:

JlomariiHe HaCUJIBCTBO, TOOTO YMHCHE CHUCTEMAaTHUYHE BUYMHEHHS (D13UYHOTO,
MICUXOJIOTIYHOTO 200 €KOHOMIYHOTO HACHJILCTBA 010 TTOAPYIKS UM KOJUIITHBOTO
MOJIPYOK a00 1HIIOI 0co0H, 3 SIKOI0 BUHHUHN mepelyBae (rmepedyBaB) y CIMEHHHUX
a00 ONM3BKUX BIIHOCWHAX, IO TPHU3BOAUTH A0 (Di3nyHUX ab0 TCUXOJOTIYHUX
CTpaXkJaHb, PO3JaAiB 370POB’s, BTPATH MPAIE3/]aTHOCTI, €MOIIHHOI 3aJeXHOCTI

a00 TOTIPIIEHHS SAKOCTI KUTTS MOTEPIILIIOT 0CO0H, —
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KapaeTbcsd TPOMAJCBKUMU POOOTaMHM Ha CTPOK BiA CTa ITSATAECITH [0
JTBOXCOT COpPOKa TroaWH, ab0 apemToM Ha CTPOK JO IIECTH MicsIiB, abo
O0OMEKEeHHSIM BOJII Ha CTPOK JI0 T’ SITH POKiB, 00 1M030aBICHHSIM BOJII HA CTPOK 10
JIBOX POKIB.

3 HaBeJCHOI 3aKOHOJABYOi HOBEJNM OJHO3HAYHOTO PO3YMIHHS BHMAarae
O3HaKa CHUCTEMATUYHOCTI, OCKUIBKHA TUIBKW MPHU 11 HASBHOCTI MOXKE MaTH MICIIC
€IMHUM 3JI0YMH, 10 MOXKE€ MOTATHYTH 3a COOOI0 3aCTOCYBAHHS OOMEKYBaJIbHUX
3aX0/JlIB IO CIMEHHUX JIeOOUINPIB.

O3Haka «CHCTEMAaTHYHICTB» Ul 00’ €KTUBHOI CTOPOHU Oy/b-SIKOTO CKJIaay
37I0YMHY € «O0TSDKYI0UO010» 00CTaBUHOIO AJIs MPAaBO3aCTOCOBHUKA, OCKIIBKH HOMY
NOTPIOHO BCTAHOBUTH HE TUIBKH KUIBKICHY (TpH 1 OLbII€) 1i XapaKTEPUCTHUKY, a i
AKICHY (BCl BUMHEHI JISIHHS TOBUHHI OyTH TOTOXXHUMH Ta 00’€qHAaHI1 CIIJILHUM
ymuciom). Tinbku BpaxyBaHHS BCIX IMX OCOOJMBOCTEH MOXE IOJICTIINTH
3aCTOCYBaHHS HOPM KPUMIHAJIBHOTO 3aKOHY 1, IK HACIIJOK, CIIPUSTH BIIHOBJICHHIO
nopyuieHux npas norepmisioro [194, c. 431].

OTxe, caMe KUIbKICHa XapaKTepUCTUKA (Tpu 1 OuIbLIE) y MOENHAHHI 13
SAKICHOIO (€MHUM 3JIOYMHHUN yMHUCEN MI0JI0 MOCTIHHOTO BUMHEHHS JOMAIIHBOTO
HAaCWJIbCTBA)  CKJQJAaIOTh  3MICT CHUCTEMAaTUYHOCTI Yy  CKJaAl  3JIOYMHY,
nependauenoro cr. 1261 KK VYkpaiHu, OCKiNbKM OJMHMYHI Taki JisSHHA €
HE3JIOYMHHUMH, 1 JIUIIE X CYKYMHICTh CKJIAJa€ MPOJOBXKYBAHUHN 370YHMH.

HaBene minTBep/KyeThes pesyibTaTaMu 1HTEpB’roBaHHS Onuszbko 200
npaiiBHukiB HanionansHOi mominii YkpaiHu (CHiguux, ONEpPYNOBHOBAKEHHUX,
JTUTBHUYHUX O(ilepiB MOJILIT Ta MaTPYJIbHUX), K1 TPOXOIUIN KypCH MIABUIICHHS
kBastiikarii Ta crenianizanii y JHIDponeTpoBCbKOMY JI€p>KaBHOMY YHIBEPCHUTETI
BHYTPIIIHIX CHOpaB MOpoTAroM ciyHsg-mororo 2018 pokiB Ta B IiIOMY
MPEICTABIIAIOTh BCIO KpaiHy — Ha OKpPEeMHUX O0Ci0 YOJIOBIUOI CTATTI CKJIAMAI0Th 10
10-20 mpoTOKOJIiB NPO aAMiHICTPaTUBHE IIPABOIOPYIIEHHS, Iepeadadene cr. 1732
Konekcy VYkpainm 1po  aamiHICTpaTHBHI  mpaBonopyuieHHs — «Jlomaiine

HAaCHUJIbCTBO».
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B Vkpaini 3a panumu  jpociipkeHb Omu3bko  70% KIHOK  3a3HAIOTh
pizHOMaHITHUX QopMm ciMmelHOoro HacuwibcTBa. Jlo 35%  HEmoBHOMITHIX
CHUCTEeMAaTUYHO 3aCTOCOBYIOTHCA >KOPCTOKI (hOpMH TMOKapaHHs, Maibke MOJIOBUHA
yCiX BUIAJKIB 3IBAJITYBaHb, O1IbIIE TPETUHH yCIX HABMUCHUX YOUBCTB 1 3JIOUMHIB
13 HAHECCHHSIM TsDKKUX TUIECHUX YITKOKEHb BUMHSIOTHCS B CiM’1 [61, c. 226].

VY 3akoni VYkpainum Ne 2229-VIII Big 07.12.2017 «IIpo 3amobiranHs i
MPOTU/IIIO JOMAIIHBOMY HAaCHUIIbCTBY» 3a3HAYAETHCS, IO «JIOMAITHE HACHIIBCTBO —
nistHES (i 200 Oe3MismbHICTh) (PI3UYHOT0, CEKCYalIbHOTO, TICMXOJIOTIYHOTO abo
€KOHOMIYHOTO HAaCWJIbCTBA, IO BUMHSIOTBRCA B CIM'T 4YM B MEXax MIiCI
IPOKMBAHHS a00 MK poau4YaMH, a00 MK KOJIUIIHIM YU TENEPIIIHIM MOAPYAOKSIM,
ad0 MDX IHIIMMH OcO0aMH, $IKl CHIJIBHO MPOKMBAIOTH (IIPOKUBAIU) OJHIEIO
ciM’ero, ane He nepedyBaroTh (He nepedyBayid) y POJMHHUX BIJHOCHMHAX YH Y
U001 Mk co000, HE3aJIEKHO BiJl TOTO, YU MPOXXKUBAE (MpOKUBaJia) 0coda, sKa
BUMHUJIA JOMAIIIHE HACWJIBCTBO, Y TOMY CAMOMY MICIIi, III0 ¥ MOCTpakaaia ocooa,
a TaKOX TIOTPO3W BUMHCHHS TaKuX AistHBY [158].

BpaxoByroun TOM (akT, 1m0 JOMAIIHE HACUIBLCTBO B YKpaiHi Oyne
3JI0YMHOM HEBEJIMKOI TSKKOCTI, TO MOYKEMO MPHUITYCTUTH, IO Y KOKHOMY BHUTIAIKY
IOPUTSATHEHHS 10 KPUMIHAJIBHOI BIAMNOBIJANIBHOCTI 3a TAKUU MPOJOBXKYBAHHIA
3JI0YMH Cyau OyayTh 3aCTOCOBYBAaTH II€BHI OOMEKYBaJIbHI 3aXOJd, a OTXKe iX
HEBUKOHAHHS TAKOXX MaTUME MiCII€.

JUist Toro, abM BCTAHOBUTU OO €KTMBHY CTOPOHY 3JIOUMHY VY BUIJIAII
HEBUKOHAHHS OOMEXYBaJbHUX 3aXO/diB, OOMEXYyBaJbHUX MPHUIHUCIB abo
HETPOXOKEHHS TIporpamMu 11 Kpusauukis (ct. 390%), HeoOxinHo posiOparucs 3i
3MICTOM LIMX IMOHSTD.

Biamosinno mo m. 7 4. 1 cr. 1 3akony Ykpainu Big 07.12.2017 Ne 2229-VI1I
«[Ipo 3amobiraHHs Ta MPOTHIIIO JOMAIIHHOMY HACHIBCTBY», OOMEKYyBaJIbHUN
MPUNUC CTOCOBHO KPUBJIHWKA - BCTAHOBJICHHM Y CYyIOBOMY TOPSAIKY 3axXiJl
THUMYaCOBOTO OOMEKEHHS MPaB UM MOKJIAJACHH 000B’s13KiB Ha 0cO0Yy, siIka BUMHMIIA

JIOMAITHE HACWJIbCTBO, CIPSMOBAHUN Ha 3a0e3medeHHs O€3MeKu IMOCTpa)aanoi

ocobu [158].
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[IIo6 3po3ymiTH CYTHICTh IIMX OOMEXEHb MPaB YW MOKJIaJaHHS 00OB’S3KIB
Ha KpHUBJHHMKA, po3MVIsiHEMO iX Buau. Y. 2 cT. 26 Ha3BaHOr0O HOPMATHBHO-
MIPaBOBOTO aKTy Tepeadadae, Mo 0OMeKyBaTbHUM MPUTTHICOM BU3HAYAIOTHCS OJUH
Yy JIeKUIbKa TaKUX 3aXOJ[IB TUMYacoBOro OOMEKEHHS NpaB KpHUBAHHMKA a0o
MOKJIaICHHS HA HHOTO 00O0B’SI3KiB:

1) 3a6opona mepedyBaTH B MICIl CIUJIBHOTO MPOXKMBaHHs (TepeOyBaHHs) 3
MOCTPAXKIAI0I0 0C00010;

2) yCyHEHHs TEpeUIKoJ Y KOPUCTYBaHHI MailHOM, IO € 00’€KTOM MpaBa
CHUIBHOI ~ CyMICHOI BJIACHOCTI a00 OCOOMCTOI0 TMPUBATHOK  BIIACHICTIO
MOCTpakAaJI0i 0cO0u;

3) 0OMeXKEHHS CIIJIKYBAaHHS 3 MOCTPAXKIAI00 JUTHUHOLO;

4) 3a00poHa HAOJMKATUCSA HA BU3HAYEHY BIJICTaHb JO MICHSA MPOKUBAHHS
(nmepeOyBaHHsI), HaB4YaHHS, pPOOOTH, IHIIMX MICI[b YacTOr0 BiJABIyBaHHS
MOCTPAXKIAIOI0 0C00010;

5) 3a0opoHa 0COOMCTO 1 Yepe3 TPeTiX 0ci0 PO3NIYKYyBaTH MOCTPAXKIATY
0oco0y, SKII0O BOHA 3a BJIACHUM Oa)kaHHAM IHepedyBae y MICLI, HEBIOMOMY
KPUBJIHUKY, TIEPECIIIIyBATH ii Ta B Oy/Ib-IKUI CIIOCIO CIUIKYBATHUCS 3 HEIO;

6) 3a00poHa BECTH JIMCTYBaHHS, TelAe(OHHI MEPETOBOPHU 3 MOCTPAKAAIO0
0c00010 a00 KOHTAaKTyBaTH 3 HEK 4epe3 1HII 3aco0M 3B’SA3Ky OCOOMCTO 1 uepes
TpeTix ocid [158].

TakyuMm 4MHOM, Ha CHOTOJHIIIHIN J€Hb ICHYE IIICTh BUJIB OOMEXKYBaIbHUX
MPUIKCIB, 32 HEBUKOHAHHS SKUX OCO0Yy MOXXYTh MPUTATHYTH 10 KPUMIHAIBHOI
BinnosiganeHocTi 3a cr. 390 KK Vkpainu. OmHak s, Toro, mo6 BCTaHOBUTH
BIIMOBIAHICTh JAHOTO 3JIOYMHY TIPEAMETY HAIIOro JIOCTIIKEHHS HEoOXiTHO
3pO3yMITH TIOPSIOK HOTO BUIAHHS.

Y. 8 ct. 26 3akony Ykpainu Big 07.12.2017 Ne 2229-VIII «IIpo 3amoGiranHs
Ta MPOTHAII0 JIOMAITHROMY HACWJIBCTBY» 3a3Hauae, MO0 MOPSIOK BUIAYl CyIOM
0OMEXyBaJIHbHOTO MPUIUCY BU3HAYAETHCs [[MBUIBHUM TpoliecyalbHUM KOJIEKCOM
Vkpainn [158]. Crarrs x 350 L{uBinsHOro mporecyaabHOro Koaekcy YKpainu

3aKPITUTIOE, IO 3asBa MPO BHUAAYy OOMEKYBAJIBHOTO MPHUIUCY MOJAETHCSA A0 Cyay



164

3a MICIIEM TPOKUBaHHs (IepeOyBaHHs) 0CO0H, KA MOCTpaXKjaasia Bij JOMAIIHbOTO
HAaCHJILCTBA a00 HACHMJILCTBA 3a O3HAKOI CTaTi, a SKIIO 3a3HadeHa ocoba
nepebyBae y 3akiaji, M0 HAJICKHUTh J0 3arajlbHUX YW CIICMiali30BaHUX CITYXKO
HIATPUMKH ITOCTPaXKIaINX 0Ci0, - 3a MiCIIe3HAXOKEHHAM 1[b0ro 3akiamy [193].

Yepe3 Te, HEBUKOHAHHS OOMEXKYBAJIBLHOTO TPHUIHCY HE BITHOCHUTHCS [0
3JIOYMHIB Yy BHUIVISII HEBUKOHAHHS pIlIEHb CYIy caMe€ B KPUMIHAJIBHOMY
MIPOBAJKEHHI.

Illo crocyeThcs OOMEXKYBaIbHUX 3ax0AiB, TO 3rimpo 4. 1 cr. 91! KK
VYkpainu, B i1HTepecax IOTEPIUIOrO BiJl 3J0YHMHY, IIOB’S3aHOTO 3 JOMAIIHIM
HACHJILCTBOM, OJIHOYACHO 3 TIPU3HAYEHHSM TOKapaHHS, HE TIOB’SI3aHOTO 3
1030aBJICHHSIM BOJIi, @00 3BUIBHEHHSM 3 TiJcTaB, nepeadaduenux mum Koaexcom,
B/l KpUMIHAJIBHOI BIJMOBIAILHOCTI YW TOKapaHHsS, CyJl MOXKE 3aCTOCYBaTH JI0
ocoOu, sika BUMHMJIA JIOMAIIIHE HACUJIBCTBO, OJMH a00 JeKiIbKa 0OMEXYyBaIbHUX
3aX0/1iB, BIATOBIJHO /IO SIKOTO (SKMX) Ha 3aCy/DKEHOTO MOXYTh OyTH MOKJIaJIeHI
TaK1 000B’3KHU:

1) 3abopona mepeOyBaTH B MICIIl CIIUIBHOTO MPOKUBAaHHS 3 0CO0O0I0, sIKa
MOCTpaXkaaJia Bijl JOMAIIHOTO HACHUJIbCTBA;

2) oOMEXEHHS CHIJIKYBaHHA 3 JUTHHOIO y pa3l, SIKIIO JOMAIIHE HACHIIbCTBO
BUYMHEHO CTOCOBHO JUTHHH a00 Y ii IPUCYTHOCTI;

3) 3abopoHa HaOMIKATHCS HAa BU3HAYCHY BIJACTaHb J0 MICIH, JIe 0ocoba, sKa
MOCTpaXKJaia BiJg JOMAaNIHLOTO HACWJIBCTBA, MOXKE IIOCTIHHO YHM THMYACOBO
MPOKMBATH, THMYACOBO UM CHCTEMaTH4YHO IepeOyBaTH y 3B’S3Ky 3 poOOTOIO,
HaBYaHHSM, JTIKYBaHHSM YU 3 1HIIAX TPUYNH;

4) 3abopoHa JHMCTyBaHHS, TeIe(OHHUX TIEPErOBOPIB 3 0CO00I0, sKa
MOCTpakJaJla BiJ JOMAaIIHbOIO HACHIJIBCTBA, I1HINMMX KOHTAKTIB dYepe3 3aco0u
3B’SI3KY UM €JIEKTPOHHUX KOMYHIiKaliil ocoOucTo abo yepes TpeTix ocio;

5) HampaBiaeHHS IS IMPOXOMKEHHS MPOrpaMyd [JIs KPUBIHHKIB a0o
npooartifinoi mporpamu [102].

JlaHi 3ax0/1 3a CBOIM 3MICTOM € Maii’Ke aHaJOT1TYHUMU 3 OOMEKYBAJIbHUMU

npunucamMu, o Oynu poO3TIsHYTI HaMu BUIIE (BIAMIHHICTh CKJIAJa€ HASBHICTH
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cepell MPUIKUCIB YCYHEHHS MEPEeIIKO]] Y KOPUCTYBaHHI MalHOM, IO € 00’€KTOM
npaBa CHUIBHOI CYMICHOI BIIACHOCTI a00 OCOOMCTOIO0 TPUBATHOIO BIIACHICTIO
MOCTPaXaI0i ocobu Ta 3a00poHA OCOOMCTO 1 Yepe3 TPETiX 0cCi0 PO3MIyKyBaTH
mocTpaxaary ocoly, SKII0 BOHA 3a BJIAaCHUM OakaHHAM IepeOyBae y MicCIl,
HEBIJOMOMY KPUBIHHKY, MIEPECITITyBaTH i Ta B Oyb-SKHii CIIOCIO CIIKYBATHCS 3
HEI0, a Cepell 3axo/iB — HampaBiCHHS MJisi MPOXOJKEHHS MporpamMu st
KpUBIHUKIB a00 MpoOariiHoi MporpaMu), OJHAK IMIJAKPECIUMO, IO BOHHU
3aCTOCOBYIOTBCSL CaM€ B paMKaxX KpPHUMIHAJIBHOTO NPOBa/LKEHHA. Tomy, ix
HEBUKOHAHHS € 3JI0UNHOM, KU OXOIUTIOETHCS MPEAMETOM HAILLIOTO JTOCIIKEHHS.

O3HalOMHUBIIKCH 31 3MICTOM MEPIIMX YOTUPBOX BHUIIB OOMEKYBAIBHHX
3aXO0/IB CTA€ 3pO3yMUIMM, 110 BOHU SIBJISIIOTH COOO0I0 3a00pOHY NEBHHUX 1A, TOMY,
LJIKOM JIOT1YHO, 1110 iX HEBUKOHAHHS MOYJIMBO JIMIIE IIJITXOM Jii.

BiaMITUMO HasBHICTh y JAHOMY CIHCKY I’ SITOTO OOMEKYBaJIBbHOTO 3aX0J1y -
HaIpaBJeHHS I MPOXOJ/PKEHHSI TPOrpaMH i KPUBIHUKIB a00 mpoOariiHol
nporpamu. Haramaemo, HENmpOXO/PKEHHA MPOrpaMyd JJisi KPHUBJHUKIB TPSAMO
nepenbadeno B 4. 1 cr. 390 gk 3moumn. Take BHOKPEMJIEHHS OKPEMOTO BHUIY
00MEXYBaILHOTO 3ax0oAy (3HOBY K Taku, crnuparouuch Ha 4. 1 cr. 91' KK
Ykpainu), Ha TepIIM{A TOTJSNA, BUTISAAE HEIOPEYHHM, ake Oe3MiJICTaBHO
PO3IINPIOE TUCIIO3HUITIIO CTATTI.

Jlyist Toro abu BCTAaHOBUTU CYTHICTh 3JIOUYMHY Y BUIJISAI HEMPOXO/KECHHS
porpaMu JiJisi KpUBIHUKIB CJI1]] BU3HAYUTH 3MICT JAHOTO MOHSTTS.

Bianosinno no m. 6 cr. 1 3akony Ykpaiau Big 07.12.2017 Ne 2229-VIII
«IIpo 3amobiraHHs Ta NPOTUIIIO JOMAITHBOMY HACHIJIBCTBY» KPUBJIHHUKOM € 0c00a,
sAKa BYMHWJIA JIOMAIIIHE HACUJILCTBO y Oyab-skid ¢dopmi, a m. 10 cr. 1 maHoro
3aKOHO/IaBUOTO aKTy BKa3ye, L0 Mporpama Juis KPUBJHHUKA - KOMIUIEKC 3aXOJIIB,
1110 POPMYETHCSI HA OCHOBI pPe3yJIbTATIB OLIIHKK PU3UKIB Ta CIIPSIMOBAHUN HA 3MIHY
HACUJILHUIIKOI MOBEIIHKN KPUBIHUKA, (JOPMYBaHHS Y HOT'O HOBOi, HEarpeCHUBHOI
MICUXOJIOTIYHOT MOJIEN TMOBEMIHKK y TPUBATHUX CTOCYHKAax, BiMOBITAIBHOTO

CTaBJICHHS JI0 CBOiX BUMHKIB Ta 1X HACMIJKIB, Y TOMY YHCJI 10 BUXOBAHHS JITEH,
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Ha BUKOPIHCHHS JUCKPUMIHALIMHUX YSBJIEHb MPO COLIAIbHI pojii Ta 0OOB’SI3KU
KIHOK 1 YOJIOBIKIB.

3rigHo CT. 28 KpHUBIHHWKA MOXKE OyTH HAIPABIICHO CYJOM Ha MPOXOKEHHS
nporpamM it KPUBJHUKIB Ha CTPOK BIJI TPHOX MICALIB O OJHOTO POKY Y
BUITAJIKaX, TIEpeI0aYeHNX 3aKOHOJABCTBOM. [Ipu 1IboMy KpUBIHUK OBUHEH MaTH
MOXJIMBICTh BIJIBIIyBaTH Iporpamy JJisi KpUBJIHHUKIB 32 BJIACHOIO 1HIIIaTHBOIO Ha
NO0OpOBUIBHINA OCHOBI. Y pa3l )k HESIBKM KPUBIHUKA JIJISI MIPOXOJKEHHS MPOTrpaMu
JUIS KPUBJHUKIB a00 YXWUJICHHS BiJ] NPOXOKEHHS MporpamMu 0e3 MOBaXXHUX
OpUYUH CyO’€KTH, BIAMOBIAANbHI 3a BUKOHAHHA NPOrpaM JJis KPUBIHUKIB,
HAJaloTh MPOTITOM TPhOX pOOOYMX [HIB MHCHMOBE NOBIAOMIIEHHA MpO II€
YIOBHOBaXXEHOMY MiApo3ainy opradiB HarionansHO1 momiiii YKpaiHu AJ1sl BXKUTTS
3axoaiB. [IpuTATHEHHS KpUBAHHMKA O BIAMOBIJATBHOCTI 3a HEMPOXOHKCHHS
nporpamMu [jisi KPUBJHHMKIB HE 3BUIbHSAE€ HOro BiJ OOOB’S3KYy HPOWTU TaKy
nporpamy [158].

HeBukoHaHHs mporpamMu sl KPUBIHHKIB, O€3MEPEUYHO, HECE CYCHUTbHY
HeOe3MNeKy Ta HeJaapMa po3MISAaEThesa K 37104uH. OfHAK Mijg 4Yac JOCHTIIKEHHS
JTAHOTO 3JIOYMHY BCE I11€ 3aTHUIIAETHCS MTUTAHHS MIOA0 JOIIIFHOCTI BUOKPEMIICHHS
B JIUCTO3UIIIT JAHOTO 3JI0YMHY OKPEMO BiJl HEBUKOHAHHS OOMEKYBaJIbHUX 3aX0/I1B,
CKJIQJIOBOI0 YACTHMHOIO SIKMX ISl mporpama €. Ha Hamry mymKy, aprymMeHTOBaHa
Bi/IMOBIZIb Ha HHOTO BCE K TakH €. Piu y Tomy, mo cr. 391 KYnAIl nepen6auae
«HamnpaBiieHHS Ha TPOXOJKEHHSI MPOTpamMu JUIsl 0COOM, SKa BUMHHIIIA JIOMAIITHE
HACHJIbCTBO UM HACWJIBCTBO 3a O3HAKOIO CTaTi» Mepeadayae, mio y pasi BUMHEHHS
JIOMAIIHBOTO0 HACWJIbCTBA YW HACUJIBLCTBA 32 O3HAKOIO CTATI CY[ MiJ] 4ac BUPILLIEHHS
MUTaHHS PO HAKJIAJCHHS CTATHEHHS 3a aJIMIHICTpAaTUBHE MPABOMOPYIICHHS Ma€e
IpaBO OJIHOYACHO BUPIIIMTH IMHTAHHS PO HAIMpaBJeHHS OCOOM, sKa BUYMHHUIIA
JIOMAIITHE HACUJILCTBO 4YHM HACHJIBCTBO 3a O3HAKOIO CTaTi, HAa TPOXOJKEHHS
mporpamu Juisi Takux oci0, mependaydeHoi 3akoHoMm Ykpainu «IIpo 3amoOiranus Ta
MPOTHUII0 JOMAIIHHOMY HACUJIBCTBY» uM 3akoHOM YKpainu «lIpo 3abe3nedeHHs

PIBHMX TpaB Ta MOKJIMBOCTEH *KIHOK 1 40JIOBIKIB» [87].
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[ToBepTatouuch 10 BHU3HAYEHHS MOHATTS «KPUBIHUKA», 3aKpIIJICHOTO B
3akoni Ykpainu Big 07.12.2017 Ne 2229-VIII «IIpo 3amobiranHsi Ta MPOTUIIIO
JIOMAIIHLOMY HACUIIBCTBY» CTa€ 3po3yMminuM, mo cT. 39! nependauaec MOKIUBICTL
HaIpaBJeHHsI 0coOU MJisi MPOXOJUKEHHS MpOTrpaMu Il KPUBAHMKIB 1 B paMKax
aJIMiHICTPATUBHOTO MTPOBAIKCHHSI.

ToMy, Ha Hamly XyMKY, 3aKOHOAaBelb y 3MicTi mucnosumii cr. 390! He
yOJII0€ 3JI0YMH Y BUIJISIII HEBUKOHAHHS MPOTPaMU JJisi KPUBJIHUKA, a aKIEHTY€
yBary Ha TOMY, IO KpHUMIHajdbHa BIANOBIJANBHICTh TiepeadaueHa sK 3a
HEBUKOHAHHS OOMEKYBAJIBHOTO 3aXO0Jly Y BUTJISAI MPOXOKEHHS MPOTpaMu JUIs
KpUBJIHUKA (B paMKax KPHMIHAJIBHOTO MPOBAHKEHHS) TaK 1 32 HEBUKOHAHHS
nporpaMu JJi KPUBJIHHMKA, sKa OyJia MpU3HAuY€HAa B paMKax aJMIHICTPATUBHOTO
MIPOBAJI>KEHHS.

Ha mijcraBi BUIEBUKIIAEHOIO MOXHA 3pOOMTH BHCHOBOK MPO TE€, IO J10
3JIOYMHIB Yy BWIJISZI HEBUKOHAHHS pIlIEHb CYOy camMe Yy KpUMIHAJIbHOMY
MPOBAKEHHI BIJJTHOCUTHCS BHUKIIOYHO HEBUKOHAHHS OOMEXKYBAJIbHUX 3aXOJIB.
HeBukoHaHHS X OOMEXyBaJIbHUX IPHUIKCIB Ta HEMPOXO/KCHHS MPOTpamMu IS
KPUBJIHUKIB (HE SK BHUJl OOMEXYBAJIBHOTO 3aXO/dy) BIAHOCATHCS JO 3JIOUYHUHIB Y
BUTJISIII HEBUKOHAHHS PIIIEHb CYAY VY LHMBUIBHOMY Ta aJMIHICTPAaTUBHOMY
MPOBAIPKCHHSX.

B To#t ke wac s MOJOJIaHHS MOXJIMBUX TOMUJIOK Ta KOHKpETH3allii
nucnosuii ct. 390! mpononyemo BukacTy ii B Takil pemaxmii:

«Cmamms 3901, Hesuxonanns obmedxncysanvhux 3axo0is, 06MeACYEANLHUX
NpUnuUCié abo HeNnpoxXooHCeHHsi npocpamu O 0CcoOU, KA BUUHULA OOMAULHE
HACUIbCMBO YU HACUTLCINEO 3 O3HAKOK CMAami

Vmucne nesuxonammns obmedcysanvHux 3axoois, nepeobaueHux cmammero
91-1 yvoco Kooexcy, abo ymucHe HeBUKOHAHHS OOMENCYBANIbHUX NPUNUCIE, A0O
YMUCHE YXUNEHHs 8I0 NPOXOONCEHHS Npocpamu Ol 0COOU, AKA GYUHUIA OOMAUHE
HACUILCTNBO YU HACUILCMBO 34 O03HAKOW Cmami, wooo AKOi maki 3axoou

3acmoco8aHi cyoom, -
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Kapaomvcsi apeumom Ha CMpoK 00 WeCmu MIcsyié abo 0OMeHCeHHAM 80l
HA CMPOK 00 080X POKIiBY.

Buxopuctanns ananoriunoi 3 KYnAll Ha3Bu mporpamu, A03BOJUTH YITKO
PO3MEKOBYBaTH OOMEKYBAJIbHUX 3aX1J Y BUTIISAL HAPABJICHHS 1711 TPOXOI>KEHHS
nporpaMu Jiisi KpUBAHHUKIB abo mpoOariifHoi mporpaMu BijA pillleHHS CyAy B
aJIMIHICTPAaTUBHOMY TMPOBA/KEHHI y BUIJIAl HANpaBJiCHHS Ha MPOXOKEHHS
nporpamM Juisi ocoOH, sika BUMHHWJIA JOMAIIIHE HACWJIBCTBO YW HACHIIBCTBO 3a
Oo3HaKor craTi. Take pO3MEXKyBaHHS JIO3BOJIUTH YHUKHYTH MOXIIUBUX
HEMOPO3YMiHb Ta 3HIME BCl MUTAHHS IMIOJO0 MOKIMBOCTI MPUTATHEHHS OCOOU [0
KpUMiHaIbHOi BimmosiganeHOCTI 3a cT. 390! 3a HEBUKOHAHHS pIilIEHHS CyLy B
aJIMIHICTPaTUBHOMY MPOBA>KECHHI.

o crocyeTbcst caMOro JiSIHHS Y BUIJIAA1I HEBUKOHAHHA OOMEXYBAaJIbHOTO
3aX0Jly Yy BHUJ1 HEMPOXOJKEHHSI MPOTrpaMH JJisi KPUBAHUKIB ab0 mpoOlariiiHoi
nporpamMu, TO, Ha HAIly JIyMKY, BOHO MOXJIMBE $IK HUISIXOM [ii (HampuKia,
BUMHEHHS [11, COPSIMOBaHUX HA 3pUB 3aHATh) TaK 1 O€3IJIbHOCTI (HE3 IBJICHHS Ha
3aHATTA).

OTxe, HaMM BCTAHOBJICHO, LI0 YMHUCHE HEBUKOHAHHS OOMEXYBaJbHUX
3axoiB, nepenbadenux crarrero 91! KK Vkpainu, sk mpaBuiio, MOKIMBO JIHIIIE
nusixoMm  1ii. BukirodeHHS CTAaHOBHTh OOMEXKYBAJIBHUH 3axiJi y BHIJISII
HaIpaBJIeHHS U1 MPOXOJ/PKEHHS TPOrpaMH i KPUBIHUKIB a00 mpoOariiHol
nporpamu. HeBUKOHAHHS HOrO TEOPETHMYHO MOXKIMBO SK MUIAXOM [ii, TaK 1

0e3aisUILHOCTI.
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2.3. Cy0’€KT 3/104YHHIB, OB ’A3aHUX i3 HEBUKOHAHHSM pillleHb CYAy Y

KPHUMiHAJBHOMY NPOBA/KEHHI

HeBukoHaHHsi pilieHHS CyIy SK HE3aJeXHOI TIIKA Jep>KaBHOI Biaau
Ykpainu HaOyBae KaTacTpohidHUX MacIITadiB JJIsl MalOyTHHOTO KOXKHOTO 13 HAC.
3acobu MmacoBoi iH@opMmamii (mami — 3MI) Bce dacTilie MNOBIAOMISIOTH PO
BUIAJIKK CaMOCYAy SIK HACIIJOK 3HEBIPUM TPOMAJSH JI0 JIep>KaBU Ta ii 31aTHOCTI
COpPUATH 3aXHCTy MOPYUICHUX MpaB 1 cB0OOA abo BiHOBJIECHHS MOPYIIEHOTO
npaBa. Ha >xanb, HaBiTh pIllIEHHA CyAy Y KPUMIHAJIBHOMY MPOBAHKEHHI BCE
YacTille HE BUKOHYIOTbCS — 3aCy/KE€HI yXWJSIOTbCS Bl BiIOyBaHHSA
NPU3HAYEHOTO M MOKapaHHs, 110, Y CBOIO Yepry, 3BOJUTH HAHIBEIb JOCSATHEHHS
HOTO IIiIeH.

3a o¢imiitHuMu  nanuMu  Jlep:kaBHOI CyAOBOi  agMiHICTpalii YKpaiHu,
npotsiroMm 2017 poky 3a BUMHEHHS 3JI04MHY, NependadeHoro 4.4. 1-3 cr. 382 KK
VYkpainu (HEBUKOHAaHHS CYJOBOTO pIllleHHsS), 3acykeHo 44 ocoou (3
ypaxyBaHHSM HEBHKOHAHHSA BCIX pimeHb cymiB), 2016 pik — 69 ocid, 2015 pix — 88
oci0, 2014 pik — 160 oci6, 2013 pik — 143 ocobu; 2012 pix — 143 ocobwu, 2011 —
133 ocobu; 3a ct. 389 KK Vkpainu (yxusieHHsS BiJl TOKapaHHsI, HE TIOB’A3aHOTIO0 13
no30apieHHsM BoJjil) — 613 oci6, 2016 pik — 735 oci6, 2015 pik — 799 ocio, 2014
pik — 1018 oci6, 2013 pik — 1394 ocobu; 2012 pix — 1581 ocoba, 2011 — 1216
oci6; 3a cr. 389! KK Vkpainu (yMHCHE HEBUKOHAHHS YTOM PO IPUMHPEHHS 200
po Bu3HaHHS BUHYBATOCTI 3 2013 poky) — 6 oci6, 2016 pik — 10 oci0, 2015 pik —
15 oci6, 2014 pik — 20 oci6, 2013 pik — 4 ocobu; 3a ct. 390 KK VYkpainu
(YXWJIeHHS B1Jl MOKapaHHs y BUJ1 OOMEKEHHS BOJI1 Ta Y BUA1 MO30aBIEHHS BOJI1) —
51 ocoly, 2016 pik — 23 ocobu, 2015 pik — 30 oci6, 2014 pik — 49 oci6, 2013 pik —
60 oci6; 2012 pik — 89 oci6, 2011 — 58 oci6; 3a cr. 390! KK Vkpainu
(HeBMKOHAHHS OOMEKYBaJbHUX 3aXOfiB, OOMEKYBaJbHUX MPHUITUCIB 20O
HEMPOXOHKEHHS mporpamu st KpuBaHuKiB 3 2019 poky) — 0 (BpaxoByrouH TOM

dakT, mo crarta Berynuia B cuity juiie 11 ciuns 2019 poky).
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Ak 6aunMo, B IIOMY KUIBKICTh 3aCY/IPKEHUX 3a HEBUKOHAHHS PIIICHHS Cyay
y KpUMiHaJbHOMY MPOBAKEHHI Ma€ TEHACHIIIIO 0 3HIKEHHA. Pazom 3 Tum, amns
IPaBOBOTrO 3a0e3MeueHHs OXOPOHU BHUKOHAHHS PIIICHb CYAIB, OB S3aHUX 13
HOBOBBEJICHHSMHU JI0 KPUMIHAJIBHOTO Ta KPHUMIHAIBHOTO MPOLIECYaTbHOTO
3akoHos1aBcTBa, KK Ykpainn nonoBHeHo aBoma HoBuMU ctatTtamu 2013 ta 2017
poKy. Mox1BO, BIAMOBI/Ib HA TaKy JUCTAPMOHIIO MO 3MEHIICHHIO 3aCTOCYBaHHS
pPO3TJISyBAaHUX CTAaTel MpU KpUMiHaA13aIli HOBUX CYCIUJIBHO HeOe3NMeUHUX MisTHb
3HAWIEMO caMe y XapaKTepUCTUKaX TUX 0ci0, ki iX BUMHAIOTH. OcoOauBOi
aKkTyasibHOCTI 1boMy Hajae pimenHs €CIIJI monao Bu3HAHHS HEBUKOHAHHS
pilIeHHS CY/IB B YKpaiHU CUCTEMHOIO TPOOIEMOIO.

Bignaroun HanmexHe BYEHUM, Npall SKUX € TIAIPYHTAM Uil HAIIoro
nocimimxenns, npuitHatuil KIIK VYkpainn 2012 poky, patudikamis YkpaiHoro
KouBenuii Pagu €Bponu «Ilpo 3amoOiraHHs HacHUIBCTBY CTOCOBHO MKIHOK 1
JIOMAIIHbOMY HAaCWJIbCTBY Ta 00poThOy 3 1umu siBumamu» [90] ta 3minu y KK
VYkpaiHy, 10 NpUKAHATI BIANOBIJHO O BKa3aHMX HOPMATHBHO-TIPABOBUX AKTIB,
BHMAararoTh CBOTO HOBOTO OCMHCJICHHS 3 TOYKHA 30py KpHUMiIHAJIbHO-TIPABOBHUX
O3HaK CyO’€KTIB BIAMOBIAHUX 3J0YMHIB Ta O3HAK o0CI0 3JIOYMHIIB, SKI iX
BUUHSIOTD.

OTxe, poO3MIITHEMO CyO’€KTIB 3JI0OYMHIB, IOB’S3aHUX 13 HEBUKOHAHHSIM
pilleHb Cyly y KpUMiHAJIBHOMY npoBakeHHi (cT.cT. 382, 389, 3891, 390, 390! KK
VYkpainu), ane mnepen MM YEeproBUM pa3 MiAKpecaIuMo, 10 0e3 BUKOHAHHS
3aKOHHHUX CYJOBHX pillleHb pedopMa CyAO0BOi TIJIKUA BJIaay HE OyJe yCHIIIHOIO, a
YKpaiHIll HE MaTUMYyTh TapaHTiii BepxoBeHCTBa mpaBa. [IpobiiemMa HEBHUKOHAHHS
CYyJIIOBUX pIIIEHb CTaBUTh MiJ] CYMHIB BCIO CYIOBY pedopMmy 1 rapauTii
BEPXOBEHCTBA MpaBa B YkpaiHi. s Ykpainu nmuTaHHS HEBUKOHAHHS CYJIOBUX
plllIeHb € ICTOPUYHOI mpobieMoro, ska Oyna BucsiTiena €CIUJL. Paga €Bponu
Jy’)K€ CEepHO3HO CTAaBUTHCS JIO CHUTYyallii, sKa BU3HAUCHA y BXKE 3rajlaHii HaMU
cnpaBi «bypmud Ta iHIII TPOTH YKpaiHW», aJ’Ke i HUHI MUIOTHE pireHHs «IBaHOB
Ta 1HII TPOTH YKpaiHW» HE BUKOHAHE MOBHICTIO. T1IBKM CHITBHUMH 3YCHIUISIMU

MU 3MOXKEMO 3HAaWTH BHXIJ 3 CUTYyalli, ska ckjanacs. Lle cTtocyerbes 1 muTaHHS



171

1ICTOPUYHOI 3a00PrOBaHOCTI, 1 MUTAHHS JIKBIJAL]l MIJACTaB, SKi TEHEPYIOTh HOBI
pillIeHHs TPOTH AepxaBu. JlepkaBHa Ka3Haveicbka ciry:k0a BukoHana y 2013 pori
8143 pimensr €CIUI, y 2014 — 4000 pimens, y 2015 pori — 7468, y 2016 pori —
7157 pimeHb. A BXXe€ MHHYJOTO POKYy 3a 9 MicsmiB Oyno BukoHaHo 30 THCSY
pilieHb, TOOTO Oinble, HDK Ha MomepeAHi 4 poku pa3oM. Ypsan Ykpainu
nepedyBae y TIOCTIMHOMY TMOIINYKY HaJIEXHOTO MEXaHi3My 3a0e3leueHHs
BUKOHAHHS pilIeHh €BPONENCHKOTr0 Cyy 3 MpaB JIOAUHU. Takuil MexaHI3M Mae
CKJIaIaTUCS 3 2 EJEeMEHTIB — 3arajbHOro MOAOJAaHHS MNPOOJIEMU HEBUKOHAHHS
CYJIOBUX pIIIEHb Ta MIIMEXaHI3My BHUKOHAHHS 3asB, sIKI YBIUIUIA JO PIIICHHS y
«cnpaBi bypmuuay. € Hu3Ka NpOMO3HULINA, SKI BXXKE HaIpALIOBAIA CHELIaTICTH.
Cepen HuxX — JIKBIOALis 3aKOHOJABYMX HOPM, SKI BBOASATH MOPATOPId Ha
BIJIYY’KCHHSI MaiiHa, 30UIbIICHHS OOCSTIB (pIHAHCYBaHHS BUIUIAT 3a PIIICHHSAMU
HalllOHAJIBHUX CYIIB 10 | MipH. TpH., 30UIbIICHHS PO3MIPY BIAIIKOMYBaHHS 3a
TpuBaje HeBUKOHaHHSA 3 3 70 10% Bixg mpucyIKeHOI cyMu, ajne He Ouibiie 1
MIHIMaJbHOI 3apOo0ITHOI IIaTh. Take BIIIIKOJYBaHHS MOKpalIuiao O CHUTYyaIlito
MO3MBAYiB, YMi IMO30BHI BHMOTU CTAHOBIISITH MEHINE 37 THUCSY TPUBEHb — II€
3Me01IBIIION0 BUMOTH IOJIO COIIJIbHUX BHIUIAT. 3 1HIIOTO OOKYy BOHH HE
JIOMYCTATh HECMPABEAJIMBOTO 30aradyeHHsl o0 0Ci0, SKi MoJjaBaJii TOCIOAAPChKI
1o30Bu [72].

[Tepexoasum 6e3mocepeIHbO 10 POTISAY CYO’ €KTa 3JI0UYMHY 3a3HAYMMO, 110
BiH € O0OB’S3KOBOI0 O3HAKOI OyAb-SKOTO 3JIOUMHY. 3pO3yMmijio, 10 0€3 HHOTO
BIJICYTHIM 1 caM 3JI0YMH, aJKE€ caMe CyO’ €KT € KIIFOUOBOIO (PIryporo, siKa MOPOIKYE
1HII1 00O0B’SI3KOBI €JIEMEHTH CKJIay 3JI0UYMHY a00 Mocsrae Ha HUX.

[lutaHHS PO3YMIHHS CYTHOCTI TOHSTTS «CYO’€KT 3J0YMHY» MPOUILIO
JOBTHM NUIAX eBoJolii. [IpoBiBIIM psii TOCTIKEHD B 3a3HaY€H1 HAYKOBIii cdepi
M.O. IpSKOHOB [iMIIIOB BUCHOBKY, II0 B 1CTOpii OyJld MOLIMPEH] BUMAAKH
BU3HAHHA Cy0’€KTOM 3JIOUMHY HaBITh TBapUH YU HEXHUBUX ICTOT. SIK BKa3yBaB
BUCHMM, IUKYHU KapaJjiy 3a 3aloJisiHy IIKOIY 3BipiB Ta HAaBITh MPEAMETH: TIOMCTa
TUTPY, po3pyOyBaHHs epeBa 3a BOMBCTBO Toulo. [logiOH1 Bunaaku Mamu micue i

Ha OUTHIN MI3HIX eramax ictopii. Hampukman, B AHIil 3acTOCOBYBaJlach CcTpara
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MIBHS 32 BUKJIIOBAHI 04l JUTHHI; a00 KOH(ICKaIlis Kojeca, 10 pO3JAaBUI0 KOTOCh.
B Cepenni BikM BiIOMHUI IUIMHA psAJ TMPOLECIB MPOTH TBAPUH SK HA CBITCHKUX
cynax, Tak 1 Ha nyxoBHUX y XIV-XVI ct. cT. Tak, y @panuii Ha naBi miacyIHUX
¢birypyBaii CBHMHI Ta OWKH, a caM CyJ HOpOXOJAWB 3a Bcie€o ¢opmoro. buku
3aCyIKyBaJIMCs A0 TOBIIIEHHs 3a 3a7aH1 kornuta. A B 1474 p. miBeHb 3aCyIKEHUI
JI0 CHaJieHHs 3a Te, 10 HIOWTO 3HIC siflle. B KaToONMMIBKUX LEPKOBHUX Cyaax
MPOIECH MPOTH MUILEH, capaHyi 1 T. A. MPOBOAWINCH II€ OLIBII YPOUHCTO Ta
npunaganu HaBiTh Ha moyaTok XVIII ct. BunHi 3acymxyBanucs no aHademu,
Micas TPhOXPA30BOTO MOBIMIAHHS. 3YCTPIYAIOTHCS IMOCTAHOBU IMPO KPUMIHAIBHY
BiJIMOBITANIEHICTH TBApHH 1 y HiMerbkoMy mpasi XIV-XV cr.ct. [63, C. 4].
3po3yMiio, 1110 Ha ChOTOHIIIHIA A€Hb MOAI0H1 MiAX0 BUKIUKAIOTH MTOAUB
1 HEMOpPO3YMIHHS Ta HE MOXYTh ICHYBaTH B PO3BUHEHINM MPaBOBIii JIepKaBi.
BpaxoBytoun CyTHICTh IHIIMX OOOB’SI3KOBUX O3HAK CKJIaAy 3JI0YMHY JOTIYHUM €
TBEPJHKEHHS TIPO TE, 110 CY0’€KTOM 3JI0YMHY BUCTYIAE BUKIIOYHO JIFOJIMHA.

Jlo momionux BucHoBkiB agivinum 1 IL.C. bep3in Ta B.O. laneniok,
3a3HAYMBIIH, 110 3 PO3BUTKOM JIFOJICTBA BU3HAYCHHS TOTO, XTO BUMHHB 3JIOUHH 1
HiJyisirae 32 HHOTO TEBHOMY TIOKapaHHIO, MPOXOJUIO BITOMY «EBOJIIOIIIION»
(mouMHarOuYM 13 TBApUH, SK1 3aMOIIOBAIM IIKOAY TOCIOJIAPCTBY, 1 3aKIHUYHOUH
HEXUBUMHU TIPEAMETAMHU, 10 3aI0/IIF0BAIHN KOy JIOMHI, 3aKJIUKAIH IO TIEBHUX
BUMHKIB (HAmpHKJIajd, TOBCTaHHS) 1 HaBiTh (B €MOXYy CEpPeaHbOBIUYsS) OyiH
3a]Ty4eHl JI0 YaKJIyHCTBa 1 MOTOWOIYHMX cuil. [IpoTe BU3HAHHS HAa MEBHOMY eTarli
PO3BUTKY KPUMIHAJIBHOTO TMpaBa 3JIOYMHOM [IISIHHS camMe SK BOJBOBOTO aKTY
(aKTUYHO «3BY3WJIO» 3MICT CyO’€KTa 3JI0YMHY JHIIEe 10 JToJuHU ((Hi3uyHOl
0oco0OH), HAJUICHOI «BIAMOBIJAIBLHOIO BOJICIO», IO BHUKJIOYAIO KpPUMIHAJIBHY
BIIMOBIAANBHICTh OJHIET JIFOAWHU 3a Aii 1HINOI (Hampukiaa, OaThKIB 3a JiTEH).
OTxe, Ha TECOPETUIHOMY 1| HOPMAaTHUBHOMY PIBHSIX BUHUKAJIW IMUTAHHS, OB’ sA3aHI 3
BU3HAYCHHSIM O3HAK Cy0’€KTa 3JI0YHHY, iX 3MICTOBHOIO XapaKTEPUCTUKOIO, a CaMe:
PO TOHATTS «OCOOUCTOI BIAMOBINATBHOCTI Cy0’€KTa», 3MATHICTh FOPUAMYHOT
0COOM  BYMHSTH  3JI0YMH, JOUUIBHICTb MPUTATYBATH 10  KPUMIHAJIBHOI

BIJIMOBIIAJILHOCT1 0aTHKIB 32 BUMHKH JITEH, TOCIIOAAPIB 32 3aMO/isTHy TBapUHAMHU
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IIKOJy, KEpIBHUKIB MIANPUEMCTB 3a BUPOOHMIITBO 1 peai3alliio IMKIIIHUBOT
MPOJIYKITii, )KeOpaKiB 3a MIKOTY, 3aMOAisIHY MOTpeOoto mporoayBatu cede, Tomo |8,
c. 144-145].

Ha choromniniHiii 1eHh HayKa KpUMIHAJIBHOTO MpaBa 3po0usa 6arato Kpokis
yrnepen B MUTaHHI PO3YMIHHS Ta BU3HAYCHHS Cy0’€KTa 3JI0YMHY SK 00OB’SI3KOBOI
O3HAaKU CKJaAy 3JI0YMHY. I3 BCIX €JEMEHTIB CKJIaay 3JI0YMHYy Yd He
«HAUCTIOKIMHIIIUMY» Y TPOOJEMHO-TEOPETUYHOMY CEHCl € came CyO’eKkT. Y Tou
Yac, KOJIM HE BIIyXalOTh JUCKYCIi 3 MPUBOAY 00 €KTUBHOI Ta Cy0 €KTUBHOI CTOPIH
1, 0co0JIMBO, 00’€KTa 3JI0YHMHY, MpodiieMa Cy0’€KTa MPAKTUYHO BUIIATA 3 TOJS
30py Teopii KpHMiHAIBHOTO TIpaBa. 1i HiOM He icHye B3arami. Bce, o ToB’s3aHe i3
Cy0’€KTOM SK €JIEMEHTOM CKJIaay 3JI0YMHY I0YaJi0 CIPUAMATHCh B TEopii Ta
MpakTHUIll OOPOTHOM 31 3JIOUMHHICTIO aKCIOMaTU4YHO, 0€3 HalMEHIIIOro HaTAKYy Ha
KPUTUKY. BUHATKOM € JUIIe MUTAaHHS PO IOPUINIHY 0CO0Y SK Cy0’€KT 3JI0YHHY,
KOTpE BHHHKJIO JOCUTh HeaaBHo [108, ¢. 17-18].

Takuii HayKOBUH KOHCEHCYC IpPHU3BIB JO 3aKOHOAABYOTO 3aKPIIUICHHS
TEPMIHY «Cy0’€KT 3mounHy». Bignosigno a0 4. 1 cr. 18 KK Vkpainu, cy6’ekTom
37I04MHY € (pi3MYHA, OCyJHA 0c00a, sIKa BYMHWIJIA 3JI0YUH Y BiIli, 3 SKOTO MOXE
HACTYNAaTH KpUMiHaJIbHA BiqnoBigaibHicTh [102].

Jlane BU3HAYEHHS CTOCYETHCS CyO’€KTa 3JI0YMHY B I[IJIOMY, OJIHAK ICHYIOTb 1
cnemiaibHi cy0’extu 3mounHiB. B.B. CesprokoB ta O.P. I[lonerenbka BKa3yrTh,
0 O3HAKMU CHEIlaJbHOI0 CyO’€KTa 3aBXIU JOMOBHIOIOTH 3arajibHe MOHSTTS, 1
ToMy € nonatkoBuMu. Cepell 03HaK CHemiabHOro Cy0’€KTa MOKHAa BUOKPEMUTH
Taki: 1) BIH 3aBXKAM € TMPEACTABHUKOM TME€BHOI COLIQJIBHOI TpPyNH, IO
chopMmyBajacs 3a TEBHOK O3HAKOW; 2) CHEHIaibHUM CyO’€KT SIK KaTteropis 1
MpaBOBE SBUIINEC B TEOPii 1 Ha MPAKTHUIl CIYTY€E PO3IIUPEHHIO a00 O0OMEKEHHIO
3MICTY 3arajibHoro cy0’ekTa; 3) chemialbHUN CyO’€KT BIIPI3HSIETHCS 3/IaTHICTIO
MaTd KOHKPETHI TpaBa 1 OOOB’SI3KM HA PIBHI OKPEMHX COIIaIbHUX TPyIH, SKi
PETryJIIOIOTHCS PI3HUMHU ramy3smu mpasa [163, ¢. 292].

O1xe, cy0’eKTH YMOBHO MOYKHA MOJUIUTH Ha 3arajibHi Ta cremiaibHi. BTim,

JOCTIKYIOUM HaBITh CHELiaIbHUX CyO’ €KTIB 3J0YMHIB, O3HAKW 3arajibHOrO BCE
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OJIHO BHUCTYMAalOTh 0a3ucoM, 3 SKOro JOLUIBHO pPO3MOYMHATH HAyKOBE
JOCITIJKEHHS, aJKe Oyab-sIKWU CHEIialbHUN Cy0 €KT TMOBHWHEH BIAMOBIAATH UM
O3HaKaM.

[TonarTss cyO’ekTa 3J0YMHY B IIUIOMY BIAMOBITA€ BHUMOTaM IPAKTHUKH
3aCTOCYBaHHS KPUMIHAJBLHOTO 3aKOHY 1 Ha CBOTOAHI BOHO 3aKOHOJABYO
3akpiruiene B KK VYkpainu B okpemomy posaimi. biiblie Toro, 3akoHOzaBellb
BU/ILJISIE TPU TPYIIU 3arajbHUX O3HAK, IO XapaKTEPU3YyIOTh CYy0’ €KT 3JIOUHUHY:

* (pizuuna 0Cc00a;

* IOCSITHEHHS] HA MOMEHT BUMHEHHSI 3JI0YMHY BCTAHOBJICHOTO BIKY;

* OCYJHICTH [4, c. 142].

Takuii 3akoHOAAaBYMII HaOlp O3HAaK CyO0’€KTa 3J0YMHY HE MOXE CTaTu
OCHOBOIO PO3pPOOKH BIJATMIOBIIHMX 3alOO01KHUX 3aXOJIB 3JIOYMHIB SK OJHOTO 13
3apnanb KK Ykpainu. Lto poias NokiIvKaHi BUKOHYBATH O3HAKUA OCOOM 3JI0OUMHIIS.

A.Il. 3akamok CBOro 4acy ULIJIKOM CIYIIHO BKa3aB Ha Te, L0 ocola
3JIOYMHISI — L€ CYKYIHICTh COIL[aIbHO-TUIIOBUX O3HAK, fAKI chOpMyBauci Yy
MpoIiecl HeOJAronoMy4YHOr0 COIIaJbHOIO PO3BUTKY OCOOU, BIJIPI3HSIOTHCS CBOEIO
CYCIUJIBHOIO HEMPHUUHATHICTIO Ta KPalHbOIO (HOPMOIO OCTaHHBOT — CYCHIIBLHOIO
HEOE3MeYHICTIO, OOYMOBIIIOIOTh KPUMIHOT€HHY MOTHBAII0O Ta KpPUMIHAJIBHY
aKTUBHICTh  0COOM, O€3MOCepeIHhO  CHPUYMUHSIIOTH BYMHEHHS  3JIOUMHY.
OcoOHuCTICTh 3JIOYMHIIT — II€ COMIAIbHUN 3MICT HOTO 0COOH, SIKMM Biairpae
3a3HaueHl (QYHKI[IOHAIBHI POJII 32 Yy4YacTIO 1HAWBIAYaJbHUX BJIACTUBOCTEH
OCTaHHBOI, YUM 1 OOYMOBIIIOIOTHCS I1HAMBIIYyali3allisi MporeciB ii peamizarii y
KOHKPETHHX 3JIOYMHHUX TIposiBax [68, c. 239].

OTxe, pO3rIAsSHEMO KpPUMIHAJIBHO-TIPABOBI O3HAKM Cy0’€KTa 3JI0YMHIB,
NOB’SI3aHUX 13 HEBUKOHAHHSAM pIllIEHb CyAy Y KpPUMIHAJIbHOMY MPOBa/HKECHHI
(cr.ct. 382, 389, 389, 390 1a 390! KK Vkpainu). Oapasy 3a3Ha4uMO, IO PillIEHHS
Cy/lIB MOKYTh HE BUKOHYBATH 1 IOPHUIWYHI OCOOM, TOMY II€ MHUTaHHS MOTpeOye
CBOT'O OKPEMOTrO JOCIHIDKCHHS. MU BHXOIUMO 3 TOTO, IO TiIBKH JIFOJUHA SIK
¢b13u4Ha 0c00a MOXKE BUMHATH HEBUKOHAHHS CYJIOBOTO PIIIEHHS Y KPUMIHAIBHOMY

MPOBAKEHHI. 3 MPUBOJY XapaKTEPUCTUKU TaKKX OCIO JTaHi HACTYIIHI.
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Bix ax 0606 ’a3x06a kpuminaibHo-npasosa o3Haka cyb’€kma po32nsioy8aHux
3JI0YUHIB.

3rimio 3 4. 1 cr. 22 KK Vkpainu, KpuMiHaIbHIA BiAMOBITATBHOCTI
H1JUISITal0Th 0COOU, SIKUM Ha MOMEHT BYMHEHHS 3JI0YMHY BHUIOBHUIIOCS 16-Tb
pokiB. Y. 2 cr. 22 KK Vkpainum nependadae BHUKIIOUHHUN TEPENIK CKIAIIB
3JI0OYMHIB, 3a BUMHECHHS SKUX BIIMOBIAAIBHICTh HAcTymae 3 14-TH POKIB —
pPO3MIISIIYBAaHUX HaMH CTaTe KPUMIHAJIBHOTO 3aKOHY Y Iiii HOpMI HE BHSIBJICHO,
10 CBITYUTH TIPO TE, IO KPUMiHAJIbHA BiIMOBIIAIBHICTh 32 HEBUKOHAHHS PIIICHHS
Cydy y KpUMIHQJbHOMY HIpPOBa/PKEHHI HacTymae 3 16-tu pokiB. PasoMm 3 Tum,
BpaxoBytoun HOBY cT. 390 KK Vkpainu, 3asHaummo, mo cy0’€KTOM IbOTO
3mounHy 3 11 ciuna 2019 poky Oyae oAuH 3 MOAPYXOKS YU KOJUUIHBOTO
noJIPYyKa a0o 1HIIa 0coba, 3 KO BUHHUI TiepeOyBae (mepedyBaB) y CiIMEHHUX
a00 OJM3BKKX BIIHOCHHAX Ta Jocsria 18-piyHoro Biky. Taka ocoba cuCcTeMaTHYHO
BUMHSE JOMamHE HacuabeTBO (cT. 1261 KK Vkpainnm), BU3HAHA CyJIOM BHHYBATOIO
y MOro BUMHEHI, /10 HET 3aCTOCOBAHO OJIMH a00 JIeKiIbKa 00OMEXYBaIbHUX 3aXO0/1B
(4. 1 cr . 91! KK Vkpainu) Ta BoHa ix He BUKOHYye. 3a cT.cT. 382, 389, 389%, 390
KK VYkpainu — BUHSATKIB 110 BiKy HE Ma€ — 16-Tb pokiB.

B kpuminaiibHOMY mpaBi YKpaiHM BiK 37€0UIbllI€ PO3TISAalOTh K O3HAKY
cy0’ekTa 3704MHY. 3aKOHOJIaBUY€ BHU3HAYEHHSA BIKYy CYyO’€KTa 3JI0YHHY
OOMEXY€EThCSI KUIBKICHUM BU3HAUYEHHSM MIHIMAJIbHOI BIKOBOI MEXI, 3 SAKOI MOXKe
HACTaBaTHU KpUMiHAJIbHA BIANOBIAAIBHICTb, & CAME — MEepeI0aYeHHSIM, 3 IKOT0 BIKY
MOKE€ HACTaBaTW KpHUMIHAJIbHA BiJMOBIJAIBHICTE Ta 3a skl 31o4yuHU. [Iporte 11€
3aKOHOJIaBUE€ MOJIOKEHHSI TOPKAETHCS TUIbKU Cy0’€KTa 3JI04MHY, XOuYa BiK TICHO
B3a€MO3B’SI3aHUH 1 3 KPUMIHAJILHO-TIPABOBUM CTaTyCOM MOTEPHIOro BiJ] 3JIOUHHY.
BikoBi cy0’ekta 3mouumHHYy mnpucBsdeHi Hopmu cT. 22 KK Vkpainu, a Takox
YaCTKOBO CTOCYIOThCsI HOpMHU cTaTed OcobnmBoi yactuau (ct.cT. 131, 132, 285,
304, 335, 336 KK Vkpaiuu Ta inmn) [153, ¢. 390-391].

OcyoHicmb aK 0008’A3K06a  KPUMIHAILHO-NPABO8A O03HAKA Cy0’€kma

PO3271510Y8AHUX 3/I0YUHIB.
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Bignosiguo 1o 4. 1 cr. 19 KK Vkpainu, ocynHOI BU3HAETHCSA 0co0a, siKa
i 9ac BYMHEHHS 3JI0YMHY MOTJIa YCBIIOMIIIOBaTH CBOi Mii (O€3misUTBHICTBH) 1
KepyBaTH HUMH.

OcynHicTh HE MOXHa BBaXXaTH NepenymMoBor0 BHHH. [Ipore Tak camo He
MO>KHA CTBEPKYBATH, 110 OCY/IHICTh Ta BUHA — HE MOB’3aH1 MK COOOIO TIOHSATTI.
CriBBITHOIIEHHS] MI>)K HUMU MOYKHA HAa3BaTH CIIBBIAHOLIEHHSM (GOPMH Ta 3MICTY,
Jie OCYJHICTh CTAHOBHUTH 3MICT, a BUHa — (opmy. Pi3HI KoMOiHaIli1 CB1IOMOCTI Ta
BOJII SIK OKPEMHX €JIEMEHTIB OCYAHOCTI YTBOPIOIOTH Pi3HI Moaudikaiii BUHA — ii
Bus. OCyJHICTh HE iCHY€E TI03a BUHOMO. [Ipu 1bOMY OCY/IHICTh Ma€ KpUMIHAJIBHO-
IIPaBOBE 3HAYEHHS JIMIIE TO/I1, KOJIU BOHA OPOpMHUIIacs y KOHKPETHOMY BH/I1 BUHH,
3 SKMM 3aKOHOJAaBEllb IOB’SI3y€ HACTaHHS KPHUMIHAJIbHOI BIJIMOBIAAIBHOCTI 3a
neBHui 3mounH [14, ¢. 255].

OcynHICTh — II€ caMOCTIiiHa KaTeropiss KpUMIHAJBLHOTO IpaBa, BOHA HE €
J3epKAIbHUM  BIZIOOpaXEHHSIM HEOCYJHOCTI, BOJIOJIE CBOIMHM KOHKPETHUMU
O3HaKaMH 1 € MiJCTaBOI0 HACTaHHS KPUMIHAJIBHOI BIIMOBIAAIBHOCTI Cy0’€KTa 3a
BUMHEHUW 3JI0YMH. Y 3B’A3KYy 3 LUM OCYJHICTb MAa€ 3HANTH OLIbII 3MICTOBHE
MOHSATINHE BiTOOpaXEHHSI B HOBOMY KpUMIHAJIbHOMY 3akoHOAaBcTB1 [117, ¢. 50].

VY 3B’A3Ky 13 MM 3a3HAYMMO, IO JKAJHOTO BHUMAAKy BHW3HAHHS OcCOOU
HEOCYJTHOIO TIiJl Yac YW TICJIsSi HEBUKOHAHHS PIMICHHS CYIy Y KPUMIHAIBHOMY
MPOBA/IP)KEHHI HAMH HE BUSIBJICHO.

VY cr. 20 KK Vkpainn «OOMexkeHa OCYJIHICTB» 3aKpiIUIEHO, IO MiJJIsArae
KpUMIHAJIBHIA BIJMOBIIAJIBHOCTI 0co0a, BH3HAHA CYJIOM OOMEKEHO OCYIHOIO,
TOOTO Taka, fiKka MiJ 4aC BUMHEHHS 3JI0YMHY, Ye€pe3 HAasBHUN y HEl MCUXIYHUUN
posinaj, He OyJia 34aTHA MTOBHOKO MIpPOIO YCBIOMIIIOBATH CBOI il (O€3/1sJIbHICTB)
Ta (a00) KepyBaTh HUMH. Bu3zHaHHA 0COOM OOMEXKEHO OCYTHOIO BPaXOBYETHCS
CyJIOM TIpU TMPU3HAYCHHI MOKapaHHs 1 MOKe OyTH MiJACTaBOIO JJIsl 3aCTOCYBaHHS
MPUMYCOBHX 3aXO0JIiB MEAMYHOTO XapaKTepy.

TrnymadeHHst 1 3aCTOCyBaHHS KPUMIHAIHHO-TIPABOBOT HOPMH, TOB’SI3aHOI 3
oOMexxeHoto ocyaHictio, y KK Vkpainu 2001 p. BUKIMKae 3HAYHI TPYAHOLII SIK

cepell IOPUCTIB-TIPAKTUKIB, TaK 1 B €KCIEPTHOMY CEPEIOBHIII, J€ KPUMIHAIBHO-
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peleBaHTHUN CTaH TCUXIKM (FIOPUIWYHI KpUTEpili OIlIHKK) 3aKOHOJABILIEM
chopMyILOBaHO Jajeko Bia peaii [117, c. 76].

BpaxoByroun BHKIaI€HE, OKPEMOTro MAOCTIHKCHHS TMOTpeOye MHUTaHHS
HAssBHOCTI MEBHUX MCUXIYHUX BIIXUJICHB Y 0CI0, SIKI HE BUKOHYIOTh PIIIICHHS Cyy
y KPUMIHAJILHOMY MPOBAKEHHI, OCKIJIBKUA BIAMOBIAHO O CTAaTUCTUYHUX JTaHHUX
MinictepctBa toctuilli Ykpainu B mepiog 2004-2017 poku 3acymkeHi 3
MCUXIYHUMH BIIXWJICHHSIMHU B MEXaX OCYJIHOCTI Ta OOMEXKEHOI OCYJAHOCTI cepen
3arajibHO1 KIJIBKOCTi, OCi0, 3aCymKEeHUX J0 M030aBJICHHS BOJII HA MEBHUI CTPOK
craHoBwIH B 7% 10 12%. B cepeanboMy KoxHa AecsiTa 0co0a, sika TPUMAEThCS B
YCTaHOB1 BUKOHAHHS IOKapaHb Ma€ MopyueHHs ncuxiku. HeoOxiHo BpaxoByBatu
TaKOXX JIOBOJII UHCEIbHY KaTeropito o0cid, 3acCyKEHUX MO TaKoro BHUAY
KPUMIHAJILHOTO TIOKapaHHs SK IM030aBJIEHHS BOJI Ha MEBHUM CTPOK (Cyaamu
MIPU3HAYAETHCS TIOKApaHHs y BU1 M030aBI€HHS BOJII HA MEBHUM cTpok Bix 20,4%
10 26,5%, Bij 3arajabHOi KIIBKOCTI 3aCy/PKEHHUX 0C10, TOOTO KOXKHIM 4eTBEpTiH, B
OKpeMI1 pOKH I’ ST 0cO01).

Cman cn’saHinna  AK  @axyiemamueHa O03HaAKa cy0 ' €kma  37104UHIS,
NO8 SI3AHUX 13 HEBUKOHAHHAM PiUdeHHsl Cy0y V KPUMIHATIbHOMY NPOBAONCEHHI.

3rinHo 31 ct. 21 KK Vkpainm, ocoba, sika BUMHWIA 3JIOYMH Y CTaHl
CII’SIHIHHSI BHACJIZIOK BXKHMBAHHS aJIKOTOJI0, HAPKOTHYHHUX 3ac00iB a00 1HIIUX
OJIyPMaHIOIOUHX PEUYOBHH, JIATaE KPUMIHAIBHIN BiIMMOB1AAIBHOCTI.

OueBuaHO, IO TMOBEIHKA JIOJUHU, KA NepedyBa€e y CTaHi aJIkOTOJILHOTO
YU HAPKOTUYHOTO CIT'SIHIHHS. TTOMITHO BIJIPI3HSETHCS B TTOBEIIHKH y TBEPE3OMY
ctaHl. He BUK/IMKae CyMHIBY il Te, 1110 HETBEPE3HUM CTaH CTUMYJIIOE€ aHTUCYCIIIIBHY
MOBEIHKY JIFOJMHM; 3JI0BKHBAHHS AJKOTOJIEM, BXKHBAHHS HAPKOTHKIB IMPUBOIUTH
710 3arajibHO1 Jierpajaanii ocooucTocTi i GopMyBaHHS aHTUCYCHIIBHOTO HAMPSAMKY
B 11 moBediHii. B momiOHMX BuUMajkax 1HOMAI HaBITh BUHUKAE HEOOXIIHICTh Yy
MPU3HAYEHH] CYyJ0BO-TICUXIaTPUYHOT €KCIIEPTU3U 3 THUM, 1100 BIIEBHHUTHCH, IO
MeBHI aHOMaTi TICUXIYHOI ISUTBHOCTI B TaKUX OCI0 HE BUKIIMKAIH XBOPOOJIMBHUX
pO3JIajIiB TCHUXIKH, HE JOCSTJIM TOTO PiBHA, SIKMH BU3HAYA€ HASABHICTh MEJIUKO-

OloyoriyHOTO KpHTepito HeocyaHocTi. I[lpore mnpum  ¢izionoriunomy abo
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HApPKOTUYHOMY CIT’SIHIHHI MHMTAaHHS 100 MNPU3HAYEHHS TaKoi EKCHepTU3H, SK
IpaBwIIO, He BUHUKae [147, c. 85].

B.M. Bypain, sxkuit nocniiuB npodieMu KpuMiHAIbHY BIJIOBIIATBHICTH 32
3JI0YMHM, BUMHEHI Yy CTaHl CI’SHIHHSA, JIMIIOB BUCHOBKY PO BUKIIOYEHHS CT. 21
ta m. 13 cr. 67 KK VYkpaiam — HOpMHU NPO KpUMIHAJIBHY BiJNOBIAAIBHICTH 32
3JIOYMHM, BYMHEHI Yy CTaHl CIISHIHHS BHACIIJOK BXKMBAHHS  aJIKOTOJIIO,
HApKOTUYHMX 3ac001B 200 1HIIUX OAYPMAHIOIOYMX PEYOBUH T4 BUMHEHHS 3JI0UYUHY
y CTaHi CIT’SIHIHHS SIK 00CTaBHHA, 10 00TSHKYeE MoKapaHHs BianosiaHo [13, c. 152].
3 Takoi IPONO3UIIIEI0 HAM Ba)KKO IOTOJIUTHUCS.

BpaxoBytoun TOH (akTt, 1m0 HE BUKOHYBaTH pIlIEHHS Cyay Y
KPUMIHAJIBHOMY MPOBA)KEHHI MOXYTh TUIBKU 3aCyJKE€HHI, SKUM IPU3HAUYEHO
NEeBHUM BUJ TokapaHHs (a00 0OMEXyBallbHUU 3axij), TO CJiJI BECTH MOBY IpO
CHELIaIbHOrO Cy0’€KTa 3J10YMHY.

Buie mu 3a3Hauanu, mo cy0’€KTH 3JI0Y4MHY MOKYTh OyTH 3arajlbHUMHU a0o
cnemianbHuMu. Y 4. 2 cr. 18 KK Vkpainum nepenbaueHo, 1o crneniaibHUM
cy0’eKTOM 37104MHY € (pi3uyHa ocyaHa ocola, sika BUMHUJIA Y BIlli, 3 IKOTO MOXE
HACTaBaTU KpUMIHAJIbHA BIAMOBIIAIBHICTD, 3JI0YMH, CY0’ €KTOM SIKOTO MOXKe OyTH
JMIIe TIeBHA 0co0a.

CrnemianbHUM Cy0’€KTOM 3JI0YMHY € CYO’€KT 3JI0YMHY, SIKMM Mae
CreliaiibHl (I0JaTKOB1) O3HAKH, IO TMepeadadeHi y CTaTTAX 3arajbHOi Ta
Oco6smBoi yactuH KK VYkpaiHu Ta IHIIMX HOPMATUBHHUX aKTax, MpUTaMaHHI
cy0’€KTy Ha MOMEHT BUMHEHHS 3JI0YMHY 1 BU3HAYAIOTh MOTO SIK 0CO0Y, sKa Hece
KpPUMIHAJIBHY BIAMNOBIIAIBHICTh 3@ TOW 3JI0YMH, SIKMM MOK€ BUMHUTHU TIIBKH LIS
ocoba. CrerianbHi O3HAaKU Cy0’€KTa 3JI0OYMHY, IO TepeadadeHi JUCTO3UIIIEID
ctatrTi OcobnuBoi yactuau KK Ykpainu a6o BUIIIMBAIOTH 3 11 3MICTY, € TAKUMH Yy
CKJIaJl 3JIOYMHY JIMIIE 32 YMOBHM iX KOHCTPYKTHMBHOI CYMICHOCTI 3 00’€KTOM Ta
00’ €KTUBHOIO CTOPOHOIO CKJIy 3J04UHY [/, C. 4].

Takum 4YwHOM, OTpUMaHI pe3ylbTaTH CBIAYATH TPO TE, MO CyO €KT
3JI0YMHIB, TMOB’SI3aHUX 13 HEBUKOHAHHSM pIlI€Hb CYAy B KpPUMIHAJIBHOMY

IIPOBAPKCHH1 BITHOCUTHCS JO CICIiaIbHHUX.
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2.4. Cy0’eKTHBHA CTOPOHA 3JI0YHMHIB, MOB’SI3aHUX i3 HEBUKOHAHHAM

pillleHb CyAy Y KpMMiHAJIbLHOMY NIPOBA/IKeHHI

BcranoBnieHHs cy0’€KTUBHOI CTOPOHU OY/Ib-SKOTO CKJIAly 3JI0YMHY 3aBXKIU
BUKJIMKAa€ HalOUIbIIe mpoOsieM, TOMY IIO Ha BiIMIHY BiJ 1HIIMX OOOB’SI3KOBHUX
€JIEMEHTIB CKJIa/ly 3JIOYMHY BOHA HE JIEKUTh HA MOBEPXHI, HE BIJIOOPAXKAETHCS B
00’€KTUBHIN AilicHOCTI, a (akTu4yHO MepedyBae B TOJOBI 3JO0YMHIIS, B MOrO
JTyMKax, MOYYyTTAX, MO3KOBHX ITPOIIECaX.

He nuBnsunch Ha oOmMcaHy CKJIQJHICTh, Cy0 €KTHMBHA CTOPOHA CKJIAIy
37I0YMHY BEeNbMHU BaxkiauBa. Jlopeunumu Burisgatots pozaymu [1.1. Jlonmamyk mpo
T€, IO 1 000B’SI3KOBA 0O3HAKA MA€ BAXJIMBE IOPHUINYHE 3HAUCHHS, OCKIJIBKH BOHA
€ €JIEMEHTOM CKJIaJy 3JIOYMHY 1 SIBJISIE COOOI0 YAaCTHHY OCHOBH KPUMIHAJIBHOI
BIIMOBIJAIBHOCTI — BIAMEXOBYE 3J0YMH BiJ He 370uMHy. Kpim Toro, 3a
JIOTIOMOT'OI0 CY0’€KTUBHOI CTOPOHU PO3MEXKOBYIOTh CKJIQJM 3JI0YMHY, SIK1 MOJ10H1
32 CBOIMU O0’€KTUBHUMHM CTOpOHAMU (HAIllpUKJIaJ, YMHCHE BOMBCTBO 1 BOMBCTBO
yepe3 HEOOEPEekKHICTh). 3MICT Cy0’€KTMBHOI CTOPOHU 3HAYHOKO MIPOIO BU3HAYA€
CTYIIHb CYCIIJIbHOI HEOE3MEeKH K BUMHEHOTO JIISIHHS, TaK 1 Cy0’€KTa 3JI0YMHY, a
OTKe, XapaKTep BiMOBIIAILHOCTI 1 po3Mip mokapanHs [120, ¢. 196].

OT1xe, poiib Cy0’€KTUBHOI CTOPOHU € YK€ 3HAYHOIO Ta HE OOMEXKY€EThCs 1l
dbopmMalibHOI0 «000B’SI3KOBICTIO». BpaxoBytoun omucaHy BHUIIE BAXJIUBICT I[LOTO
OOOB’SI3KOBOTO  €JIEMEHTY CKJIaqy 3J0YMHY Ta, BOJIHOYAC, CKIIATHICTh
BCTAHOBJICHHSI, CTA€ 3PO3YMLINM, [0 BOHA TOTpeOye 0COOIMBO1 yBary.

Ak Oyno ckazaHO BHIlE, CYy0’€KTUBHA CTOpPOHA 3JIOYMHY — 1€ HOro
BHYTpIllIHS 0o3HaKa. [Ipouecu, 1o BiAOyBalOThCs y MCUXIL JIFOAUHU, TOIISIOTHCS
Ha 1HTEJIEKTyaJlbHI, €MOIIiHI Ta BOJbOBI. BOHM ICHYIOTH y TICHIN HEPO3PUBHIM
€THOCTI, ajieé 1IX OKpeMe IOCIIDKCHHS Ma€ BEJIWKE 3HAYeHHS ISl MPaBUIHLHOTO
BCTAHOBJICHHS CY0’€KTHBHOI CTOPOHH CKiIay 3ia04nHy [11, c. 398].

3po3ymijio, MO Cy0’€KTHBHA CTOPOHA 3JIOYMHY — II€ TEBHHM KOMILIEKC

MIPOIIECIB, 1110 MPOTIKAIOTh B TOJIOB1 Y 3JI0YMHIIS. BTiM, Take 1i po3yMiHHS € JI0BOJI1
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MOBEPXHEBUM Ta MOTpeOye MOUIYyKy OUIbII TOYHOIO HAYKOBO OOIPYHTOBAHOTO
BU3HAUYEHHS I1i€1 03HAKU CKIIAAY 3J0YUHY.

JlyMaeThcsi, BpaxoBYIOUM TPEAMET HAIIOTO JOCHiIKEHHS Ta TIEBHY
0OMEXEHICTh 00CsATYy poOOTH JOLUIBHO 3YNMUHUTUCA HAa HAHWOLIBII MOIIUPEHOMY,
Ha CHOTOHIIIHIN IeHb, BU3HAYCHHI Cy0’ €KTUBHOI CTOPOHU CKIIATy 3JI0YMHY — II€
BHYTPIIIHS CTOPOHA 3JI0YHHY, TOOTO MCUXIYHA AISUTBHICTH 0COOH, 110 BigoOpaxkae
CTaBJICHH 11 CBIJIOMOCTI Ta BOJII IO CYCHIJIbHO HEOE3MEUHOTO MiSTHHS, KOTPE HEIO
BUMHSETHCS, 1 O WOTO HACHIAKIB. 3MICT Cy0’€KTUBHOI CTOPOHHU CKIIATy 3IOYHHY
XapaKTepU3ylTh TEBHI IOPUAMYHI O3HAKU: BHHA, MOTHB Ta METa BUYMHECHHS
37I04MHY. BOHM TICHO MOB’s3aHI MDK COOOK, MPOTE iX 3MICT 1 3HAYEHHA Yy
KO’KHOMY BHIAJIKy BUMHEHHSI 3JI04MHY € pizaumu [99, c. 159].

Cepen nux eneMeHTIB Cy0’ €KTUBHOI CTOPOHU CKJIATY 3JI0YMHY BUIISETHCS
BHUHA, fIKa € OOOB’SI3KOBOIO Il OyAb-SKOIrO 3JI0YMHY. [HIIl K O3HAaKU (MOTHB,
MeTa) € 000B’SI3KOBUMU JIUIIIE JIJII OKPEMHUX CKJIAJIB 3JI04MHIB, nnependoadennx KK.
3a 3araJIbHUM K€ TPaBUIIOM BOHHU € (haKyJIbTaTUBHUMH.

B Hayui KpuMiHaJIBHOrO mIpaBa BYEHI HE 3aBXAM BUAULSIIOTH BHUKJIIOYHO
Ha3BaHl TPHU eJIeMEeHTH Cy0’eKTUBHOI cTopoHH. Sk 3a3HadaroTs B.B. [llabmuctuit
ta O.A. I'aneMiH, cy0’€KTHBHA CTOPOHA CKJIaay 3JI0YMHY € BHYTPIIIHIM HPOSBOM
BUYMHEHOTO JISIHHSA, SKOMY IpUTaMaHH1 BUHA (€1MHA 000B’A3KOBa 03HAKA), MOTHUB 1
MeTa, a OKpeMI BUCHI JOJATKOBO BUIUISIIOTH III€ 1 eMOIIMHUI cTaH 3i10unHIs [ 202,
c. 93].

OTxe, 0 TPHOX MOMEPEIHIX EJIEMEHTIB CyO0’€KTUBHOI CTOPOHU JOCUTH
4acToO JO0Jal0Th YETBEPTUH — eMOLIHUN cTaH. JlOLUIBHICTh TaKOro KpPOKY €
JMCKYCIHOIO Ta BUKJIMKAE PsIJI CIIOPIB B HAYKOBOMY CEPEIOBHIIII.

¥Yc¢ O.B. aknienTye yBary Ha TOMY, 10 HEOOX1THICTh 10J]aBaHHS €MOIIIMHOTO
CTaHy 10 (QaKyJbTaTUBHUX O3HAK CyO’€KTHBHOI CTOPOHM CKJIAAy 3JI0YHHY aBTOPH
OOTPYHTOBYIOTH THUM, IO OYIb-SKHI 3J0YMH OcCO0a 3MIMCHIOE, 3HAXOISAYUCH Y
MIEBHOMY €MOIIITHOMY CTaHi, Mij BIUIMBOM MEBHUX €MOII — CTpaxX MOKapaHHS,
CHIBUYTTS JO TMOTEPHIJIOro, >KajiCTh, CUJbHE MYIIEBHE XBWJIIOBAHHS TOIIIO.

binbmicte 1ux eMoriid nepeOyBaroTh 3a MEXKaMH CKJIAy 3J0YMHY, OJHAK JESIKUM
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13 HUX 3aKOH BCE * TaKU HaJa€ KPUMIHAJIbHO-TIPABOBE 3HaUeHHA. Tak, BiJIMOBITHO
1o crateit 1161 123 KK ctan CUIbHOTO AyIIEBHOTO XBUIIOBAHHSI BUKOHYE 1CTOTHY
poiib y hopMyBaHHI MOTHUBY BUYMHEHHSI BOMBCTBA 1 CIPUYMHECHHSI TSHKKUX TIICCHUX
VIIKOJ/I>)KE€Hb, & TOMY BXOIUTh JI0 3MICTY Cy0’€KTUBHOI CTOPOHM CKJIAAy 3JIOUYHHY.
Sk 3a3HaYa€THCS B HAYKOBIH JIiTEpaTypi, €MOLli XapaKTepu3yloTh MCUXIYHUMA CTaH
ocoOu, aje He Ti ICUXiYHe CTaBJICHHS 0 MissHHS Ta Hacaiakis [188, c. 78-79].

besnepeuno, emMoliitHUN CTaH MOKJIMBO BIJIHECTH JI0 MICUXIYHOI JAiSTIBHOCTI,
KpIM TOTO, K OYyJI0 3ayBa)X€HO, JJIS JEIKNX CKJIIB 3JIOYMHIB BiH € 000B’ I3KOBUM
ejleMeHToM. JlaHi aprymMeHTd, Ha Hally JIyMKY, JIO3BOJISIIOTH PO3TISAaTH
EMOLIITHUI CTaH B SKOCTI (PaKyJIbTaTHBHOIO e€JeMeHTa CyO0 €KTHBHOI CTOPOHH
CKJIAy 3JIOUHHY.

CnymHoto € aymka A.A. Bo3Hioka mpo Te, 10 €MOILINHUI cTaH — IIe
CYKYIHICTh O3HaK, BJACTUBUX MJI JIOJUHH B SKYCb MHWTh, TMEpPIOJ, SKi
XapaKTepU3ylTh 1i CTABIEHHA JI0 AIMCHOCTI, 10 OCOOMCTOrO i HABKOJHUIIHHOTO
KUTTA. 3 yCIX BHUAIB €MOLIMHOIO CTaHy KPHUMIHAJIbHO-IPABOBE 3HAYEHHS Mae
adext ((izionoriunuii adexkT, CTaH CWIHHOTO JYIIEBHOIO XBWJIIOBaHHS) —
KOPOTKOYACHUM €MOIIMHUN CTaH O0COOM ITi/I Yac BUMHECHHS 3JIOYMHY, 110 BUHUKAE
panToBO BHACIIIOK MPOTU3aKOHHOTO HACHIBCTBA, CACTEMAaTUYHOTO 3HYIIaHHS a00
TSDKKOI 00pasu 3 OOKy MOTEPHiIoro, oOMexye 3AaTHICTh OCOOHM YCBIOMITFOBATH
cBoi il abo Oe3xisuibHICTH Ta (a00) kepyBatu Humu. Kpim toro, y cr. 135 KK
HaeTbcss mNOpo OOYyMOBIEHHMHM TOJIOTaMH  CTaH, SKUA MOXE  BHKIIOYATH
BIIMOBIAANBHICTG 3a 3alIMIICHHS B HeOe3meri MaTip’l0  HOBOHAPOKEHOT
nutiam [47, ¢. 96-97].

Lls HaykoBO OOTpyHTOBaHa AyMKa MEPEKOHYE Y TOMY, IO JAHHWHA €IEMEHT
MO>KJIMBO PO3TJISIIATH B CTPYKTYPi CyO’ €KTUBHOI CTOPOHM CKJIAIY 3JI0YMHY, OJTHAK
B KOHTEKCTI aHalli3y Cy0 €KTHMBHOI CTOPOHHM CYCHIJIBHO HEOE3MEeYHHX MisHb,
OB’ SI3aHUX 13 HEBUKOHAHHSM PIIIeHb Cyly B KPUMIHAJILHOMY MPOBAIKEHHI HOro
poib € dakyiabTaTUBHOI. B 3moumnax, mepempbauenux cr. cT. 382 (B yacTuHi
KPUMIHAILHOTO  HpoBamkeHHs), 389-390' (B wacTMHi  KpUMiHAIBLHOIO

MIPOBAIPKEHHS ) EMOIIIMHUIN CTaH HE BIUIMBAE Ha KBaTI(iKaIliio TisTHHS.
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PosrnsHemo 1HII, «KJIaCHYHI» €JEeMEHTH CyO €KTHBHOI CTOPOHM CKJIaay
snounny. Posmin V 3aranbnoi wactunu KK VYkpainum mae Ha3By «Buna Ta ii
dbopmu». 3rigHO CT. 23 BUHOIO € TICUXIYHE CTAaBJICHHS 0COOU IO BUMHIOBAHO1 Ji1 UM
oe3nisuibHOCTI, Iepeadadenoi KK, ta i HacnmiikiB, BUpaxeHe y ¢gopmi ymuciy abo
HeoOepexxHocTi [102].

3MICT BUHU HEOOX1THO BCTAHOBIIIOBATH LUISIXOM aHaJi3y ii 1HTEIEKTyalbHO1
Ta BOJHOBOI O3HAK (€JIEMEHTIB). [HTeNeKTyanbHa 03HaKa BUHHU XapaKTEPU3YETHCS
YCBITOMJICHHSIM (HEYCBIJJOMJICHHSIM) OCOOO0 CYCHIJIFHO HEOE3MEYHOTO XapaKTepy
nistHHA (1T 9u Oe3MisUIbHOCTI), a TaKoXK mepeadadeHHaM (HerepeadaueHHsIM)
HAaCTaHHS CYCIUJIbHO HeOe3leyHux HachiakiB. Ilpy BUMHEHH1 3JI0YMHY 3
KkBamiikyrouuMu a00 MNpUBIICHOBAHMMHU O3HAKaMW BOHU TaKOX IMOBUHHI
OXOIUTIOBATUCA CBIIOMICTIO ocoOu. BonboBa 03Haka BUHM YTBOPIOE CTaBJICHHS
0CcO0M 70 THX CaM€ HACIIJKIB, Kl BXOJIATh /10 IHTEJIEKTYyaJIbHOTO 3MICTY BHHH, 1
noJisirae 'y OakaHHi, CBIJIOMOMY TPHUIYIIEHHI HACTaHHSA CYCHUIBHO HEOE3NeUHHUX
HACJHIKIB, JETKOBRXHOMY pO3paxyHKy Ha iX BIJBEPHEHHS YH BIJICYTHOCTI
MOOUTI3AIIT 1HTENIEKTyaIbHUX Ta MCUXIYHUX 3M10HOCTEH ISl TOTO, 1100 BUMHUTH
BOJIbOBE JISIHHSA, HEOOXiAHE IS 3amo0iraHHs CyCHUIbHO — HeOe3neyHuM
Hacaigkam [188, c. 80].

3 HaBeJICHOT'O BUILIMBAE, IO BUHA MOKE OyTH BHpa)KeHa y IBOX (opMax:

1) ymucen;

2) HEOOEPEKHICTb.

Hani ¢opmu, B CBOI0O depry, MOIUISIOTbCS Ha BUAW. Binrak, ymmcen
NOJIAETHCS HA:

1) mpsamuit — ocoba yCBiOMIIIOBaJIa CYCHUIBHO HEOE3MEUHUU XapakTep
cBoro nisHHS (A1l abo Oe3misIpHOCTI), mependadana Horo cycniapbHO HeOe3neyHi
HaACIIAKHU 1 Oa)kasia TX HaCTaHHS.

2) HenpsiMuil - ocoba yCBIOMITIOBaja CyCHUTHPHO HEOE3MEeYHU XapakTep
cBoro nissHHS (A1l abo Oe3misIBpHOCTI), Tependavaia Horo CycrmiibHO HeOe3NmeuHi

HACJIIJIKM 1 X04ya He Oaxasa, ajie CBIJJOMO MPUITyCKaja iX HaCTaHHS.



183

Bkazane pae mifcTaBu CTBEpPKYBAaTH, IO YMHUCEN — 1€ YCBIJOMJICHHS
0C000I0 CYCIIJIBHO HEOE3MEUHOTO XapaKTepy CBOTO isSHHSA, mepeadadeHHs] Horo
CYCIIUJIbHO HEOE3MeUHUX HACITIIKIB 1 OakaHHs (200 TOTyCKaHHs) IX HACTaHHSI.

HeobGepexHicTb, B CBOIO UEPTy, TAKOX MA€ JIBA BUJIU:

1) 370uMHHA CaMOBIEBHEHICTH - 0co0a mepeadayana MOKIUBICTh HACTAHHS
CYyCHJIbHO HEOEe3MEYHUX HaCHiAKIB cBOro missHHA (1i abo Oe3disIbHOCTI), aje
JIETKOBAKHO PO3paxoByBaja Ha iX BiJIBEPHEHHS,

2) 370YMHHA HEmOATICTh - 0coba He mepembdadanra MOKIMBOCTI HACTaHHS
CYCIUJIbHO HEOE3MEeUHUX HACTIAKIB CBOTO JisHHA (1ii a0 Oe3MisIbHOCTI), X0o4a
MOBUHHA OyJia 1 MOIJIa iX nepen0aynTH.

31 3MiICTy, SIK MIHIMyM, TPbOX CTaT€il, 10 BCTAHOBIIOIOTh KPUMIHAJIbHY
BIJIMOBIJIAJIGHICTG 32 HEBUKOHAHHS CYAOBOrO PINICHHS B KPUMIHAIBHOMY
IPOBA/PKEHHI CTa€ 3pO3yMUIMM, IO BOHU MOXYTh OyTH BUMHEHI BHUKJIIOYHO 3
yMuCcHOIO (opmoro BuHH. MoBa i#ne mnpo cr. 382 «HeBUKOHAHHS CYyIOBOTO
pIlIEHHS», AUCHO3UIIS SIKO1 nepeadadae, N0 caM€ YMUCHE HEBUKOHAHHS TaKOTO
pilleHHsT KapaeThes 3akoHOM, cT. 389! «YMuCHe HEBMKOHAHHS yromu IpoO
IPUMHUPEHHS a00 MPO BU3HAHHS BUHYBATOCTI» - HaBITh B HAa3Bl CTATTI 3aKplIJieHa
¢gopma BuHM ;s maHOro 31m0uMHy Ta cT. 3901 «HeBukoHaHHS 0OMEKYBaIbHUX
3aX0/iB, OOMEXYyBaJbHUX MPUIHUCIB ab0 HEMNPOXOKEHHS MpOrpaMu st
KPUBJIHUKIBY», B IUCIIO3HIIIT SIKOT TAKOX MPSIMO 3aKpiljieHa yMUCHA (popMa BUHHU.

[Ilo x cTOCyeThCsl 1HIIMX 3JI0YMHIB, TTOB’SI3aHUX 13 HEBUKOHAHHSIM PIIICHb
Cyly B KpUMIHAJbHOMY MPOBaIKeHH1 (CT. ¢T. 389 «YXWICHHS BiJl TOKApaHHS, HE
MOB’s3aHOTO 3 T030aBieHHAM Bodi» Ta 390 «YxuneHHs Big BigOyBaHHS
MOKapaHHs y BUJI OOMEXEHHS BOJII Ta y BUAI 1M0O30aBJICHHS BOJI»), TO JIOPEYHO
3rajjaTv, 0 BOHM, SIK 1 Ha3BaHI BHUIIE, BIIHOCATHCS /10 3JIOYMHIB 3 (hopMaTbHUM
CKJazoM (3BicHO, 4. 3 cT. 382 mepenbavae HACTIAKKA Y BUTJISAAl ICTOTHOT IIKOMIH,
TOMY LI€W CKJIaJl 3JI0YUHY BITHOCUTBHCS JO 3JIOYMHIB 3 MaTEpiaJIbHUM CKJIaJ0M,
OJIHaK, SIK OyJI0 HAMU BUSIBIICHO PaHillle, HAICKHICTH II€] HOPMH JIO0 3JIOYMHIB Y
BUTJISIII HEBUKOHAHHS CYZOBOTO PIIIEHHS CaM€ B KPUMIHAJIBHOMY MPOBAJKEHHI,

K MIHIMYM, BUKJIMKA€ YUCEIIbHI IUCKYCii).
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AxktyansHuMu € 3ayBaxeHHss B. Kyma ta O. Bonnmapenko mpo Te, mo 3a
3araJlbHOBU3HAHOIO JYMKOIO, 3JI0OYMHA 3 (QOPMAIbHUM CKIAJIOM MOXYTh
BUMHATHUCS JIMIIE YMUCHO. 3 OIJSAy Ha Te, IO 3aKOHOJAaBYe BH3HAYCHHS
HeoOepekHO1 BUHU C(POKYCOBaHE HA CYCIUJIBHO HEOE3MEeUHUX HACIIKaX JISHHS, a
BOHM HE BXOJATH JO CTPYKTYpH OO0 €KTHBHOI CTOPOHH (POpMaTbHUX CKIIAJIIB
3JI0OYMHY, MOKJIMBICTb BUMHEHHS TaKOro 3JIOYMHY 3  HEO0OEepe:KHOCTI
BUKITIOYAEThCs. OTke, 0e3 3MIHM TEOPETUYHOTO PO3YMIHHS Ta 3aKOHOJABYOTO
BU3HAUEHHS (OpPM BUHHM HEOOEpEKHUU 31T0YMH 3 (HOpPMATbHUM CKIIAJIOM YSIBUTH
HEMOXkJTMBO. Taki 37104MHU € BUHATKOBO ymucHumu [107, c. 36].

Otxe, cy0O’e€KTMBHA CTOpOHA a0COJIIOTHO BCIX 3JIOYMHIB, MOB’SI3aHUX 13
HEBUKOHAHHSM pIIIEHb Cy1y B KPUMIHAJIBbHOMY HPOBAJ)KEHHI BUPAXKAETHCS B
yMHUCHIA ¢opmi BuHHU. B maTepiasiax cyJoBOi NPAKTUKH TaKOX HE BHUSABICHO
YKOAHUX BUIMAJKIB BUMHEHHS JJAHOTO 3JIOYMHY 13 HEOOEPEKHOI (HOPMOIO BUHH.
Xoya, neski Ccy0’€KTH 3J0YMHY 1 BBaXalu ii Takoro. Hampuknag y BHUPOKY
TpoctsaHeubkoro pailoHHoro cyny Binauibkoi obsacti Bix 05.02.2014 poky mo
cupaBi Ne 147/2067/13-x (Homep npoBamxkenHs: 1-kn/147/6/14 ) 3a3HadeHo, 1o
OCOBA 1, Oynyun 3acymKeHHM BUPOKOM TpOCTSHEIBKOrO PaOHHOTO CYIy
Binnunpkoi obsacti Big 09.07.2013 poky 10 nokapaHHs y BU[1 BICIMAECITH TOANH
rpomancekux pobit, 19.08.2013 poxy OyB oO3HaOMIJICHMI 13 TOPSAKOM Ta
yMOBaMHU  BIZIOyBaHHs TIOKapaHHs, rpadikoM BUXOIy Ha poOoTy, Ta
BCTAHOBJICHUMHU JHSIMH, KOJM BIH TOBMHEH OYB 3 SBISTUCA JO OpraHiB
KPUMIHAJIbHO-BUKOHABUOI CHUCTEMH, OyB HampaBieHuil 10 YeTBepTHHIBCHKOT
ciibebkoi paau TpocTaHernbkoro pailony BiHHMIBKOI 001acTi 1uisl BiOyBaHHS
3a3HaueHoro nokapans. OnHak, BiampairoBasmu 21.08.2013 poky Ta 22.08.2013
poky no 3 romunu, 23.08.2013 poky - 2 roawHu, U0 B 3arajJbHOMY CKJajio &
BIAMpalboBaHUX TOJuH, mounHatoun 3 24.08.2013 poky mo 18.09.2013 poxky
ymucHo (kypcug nawt — O.4.), 3 METOIO YXUJICHHS BiJl BiIOYBaHHS MPU3HAUYCHOTO
TOKapaHHs, IS BIAMPAIIOBAaHHS TPOMAJICEKUX POOIT HE 3’SIBUBCS 0€3 MOBAKHUX
NPUYMH, YUM JIONYCTHB YXWJICHHS BiJ BiAOYBaHHS TPOMAaJICBKUX poOIT 0co0010,

3aCyJIKEHOIO J10 IIbOT0 MOKapaHHS.
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O6BunyBauenuit OCOBA 1 cBOI0 BHHY Yy BUMHEHH1 IHKPUMIHOBAHOTO HOMY
37I0YMHI TPU BKA3aHUX BHIIE OOCTaBMHAX BU3HAB MOBHICTIO, BU3HAB (DaKTHUHI
0O0CTaBMHH, BCTAHOBJICHH] B XO/1 JOCYIOBOTO PO3CIIAYBaHHSA Ta IHUPO PO3KASBCS,
npocuB cyBopo He kapatu. Cyay mokasas, o OyB 03HAHOMIIEHUN 3 TIOPAJIKOM Ta
rpadixom BigOyBauHs nmokapanHs. OHaK, yepe3 BIacHy Hedbanicms (Kypcus Haul
— 0.4Y.) He 3’gBisABCS Yy BHU3HAueHI JHI Ha POOOTH, OCKUIBKM BBaXaB, IO
BIJIMIPAITIOE 1X IHIIOTO JHA. J[0 CHOTOAHINIHBOTO JHS MOKapaHHsS 3a BUPOKOM He
BiI0YB, Y YOMY IIUPO KAETHCA.

B pesynbrati ocody Oyino 3acymxeHo 3a cr. 389 4.2 KK Ykpainu 10 onHoro
poky oOMexeHHs Boi [41].

Cxoxi  BUNAAKA 3yCcTpiyaroTbes 1 'y BHpokax KoHOTONChKOTo
MicbkpaiionHoro cyny Cymcekoi o6macti Big 12.07.2018 poky mo cmpasi
Ne 577/898/18 (Homep mpoBapkeHHS: 1-k11/577/236/18) [26] Ta mporo  cymy Bix
27.02.2017 poky mno cnopaBi Ne 577/267/17 (womep mupoBamkeHHd: |-
ki/577/115/17) [27].

[ToniOHa «HeaOaTICTh» € JUIIE HEOOIPYHTOBAaHUM MPUITYIIEHHSIM Cy0’€KTa
3JI0YMHY, a HE BIAOOpaKeHHSIM 00’ €KTUBHUM JiHcHOCTI. Ha Hamy mymMKy, moioHe
MO>KHA TOSICHUTH BIJICYTHICTIO Y TaKMX CyO’€KTIB CHEI[lalbHUX 3HaHb y raiysi
KPUMIHAJILHOTO TIpaBa Ta, SIK HACIIJO0K, HEYCBIIOMJIEHHSI CYyTHOCTI (DOpM BUHU Ta
pi3HUII MK HUMH. KpiM TOTO, HaroJIocHMO Ha BCTaHOBJICHHI CyJ0M (haKTy TOTO,
110 oco0a JAisijia yMUCHO.

BcranoBuBmm, 1o 3109MHAM, OB’ 3aHUM 13 HEBUKOHAHHSIM PIIIEHb CYy B
KPUMIHAJIbBHOMY TMPOBA)KEHHI NMpUTaMaHHAa yMHCHa (popMa BUHU, PO3IVISIHEMO i
MO>KJIMB1 BUIM B HUX.

B. Ky1 ta O. Bonapenko B CBOiX po0OOTax 3a3Ha4yaroTh, 110 JUISI 3JIOYHHIB 3
dbopMaIbHUM CKJIAJIOM XapaKTepHOIO € BHHA y BHUII MPSIMOTO yMHUCTY. Aje He
TOMY, 110 Cy0’ €KT HE Ma€ TICUXIYHOTO CTaBJIEHHS J0 HACTIAKIB missHHSA. HaBmakw,
HASBHICTh TAaKOTO CTaBJICHHS J0 HACTIJKIB BU3HAYAE 3MICT CTABJICHHS JIO JISTHHSI.
Came TOoMy 3aKoHOJaBuYa (popMysa YMHUCITY € YHIBEPCAJIBbHOK 1 HE moTpeldye 3MiH

Ta «yTO4YHeHb». Ha 1IymMKy BueHuX, CUTyalli, 3MOJENbOBaHI NPUXHIbHUKAMU
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1HIIOT TOYKW 30py (IO Yy 3J04YMHAX 13 (GOpMaJIbHUM CKJIQJOM MOXE OyTH
OPUCYTHIN 1 HENpAMUNA yMHUCENl — MpPHUM.), HE € TUIOBUMHU JUId MpakTuku. [Ipum
FOMY aBTOPHU BBAXalOTh, IO 3 TEOPETUUYHOTO OOKY 3a3HAUYEHUN aCHEKT
XapaKTEpUCTUKU BUHU Yy 3J0YMHAX 3 (POPMAJIbHUM CKIJIAJIOM 3aJUIIAETHCS
JTUCKYyCIMHMM, TOMY TIOBMHEH OyTH TIPEIMETOM TOJANbIINX HAYKOBHUX
possigok [107, c. 39].

JlaHa Mmo3uIlisg € MaHiBHOIO B Haylll KpUMiHaJIBHOTO TpaBa. Kepyrouuch ii
MOJIOKEHHSIMIA MOHa CTBEP/KYBATH, IO 3JI0YHMHI, TIOB’sI3aHI 13 HEBUKOHAHHSIM
pIlIEHb CyAy B KPUMIHAJIbHOMY TIPOBA/I>)KEHHI MOXKYTh OyTH BUMHEHI BUKIIIOUHO 13
MPSIMUM YMHCJIOM.

B rtoit xe yac M.I'. ApMmaHOB Hamozsirae Ha TOMy, IO B 3aJ€KHOCTI BiJ
ICUXIYHOTO CTaBJEHHS 10 IIKOJAW, L0 3aMOJII0EThCA O0’€KTY 3JI0YMHY, M Mae
BU3HAYATUCS BHUJ YMHUCIY HE3aJICKHO BIJ KOHCTPYKII CKIaay 3J04YMHY. AJKE
came IIKOJa, 3ao0/lifoBaHa 00’ €KTY 3JI0YHHY, 1 € THMU CYCHIJIbHO HEOE3MECUHUMHU
HACJIiIKaMH, CTABIICHHS JI0 SIKUX € BupimaibHuM. OIHAK, BApTO BpaXOBYBaTH, IO
Py BUYMHEHHI JiHb 3 (DOPMAIBHUMH CKJIAJaMU CyCHUIbHO HEOE3MeUHl HaCIHiJIKH
HOCSTh HeEMaTeplaibHUM He OOYMCIIOBAIILHUNM XapakTep, IO YTPYIHIOE
BU3HAUEHHS TICUXIYHOTO CTABJICHHS IO HUX BUHHOT 0COOH, ajie HE YHEMOXKIIUBIIIOE
nporo. Sk HaciiIOK, HAyKOBElb MNPUXOIUTH /0 BUCHOBKY, IO 3alepeyYCHHS
HAsBHOCTI HEMPSMOTO YMHUCIY Vy 3J0YMHaX 3 (QopMaabHUM CKJIAJOM €
HEOOIPYHTOBAaHUM Ta JACTEPMIHOBAHMM HEBU3HAUCHICTIO HACIIJKIB y TaKUX
nissaasx. Came 3’dCyBaHHsS TPUPOJIM Ta CYTHOCTI CYCHIJIbHO-HEOE3MeYHUX
HACJIJKIB B HE3aJICKHOCTI B KOHCTPYKIII CKJIagy 3JI0YMHY 1 € Oa3ucoMm JJisi
BU3HAYCHHS ICTHHHOTO BUIY BUHH [5, C. 153-154].

Jlana ngyMKa € MEHII pPO3MOBCIOKEHOI, OJTHAK Ma€ MpPaBO HA IKHUTTH.
BBaxkaemo, abu miaTBepaAUTH a00 CIPOCTYBAaTH AYMKY PO Te€, IO B 3JIOYMHAX,
OB’ SI3aHUX 13 HEBUKOHAHHSM PILLIEHb Cyy B KPUMIHAJILHOMY IIPOBAHKEHHI MOXKE
OyTH HasiBHUI BHUKJIIOUHO MPSMUNA yMHCEJ, HEOOXIHO MpOaHali3yBaTH ICHYIOYI
HAYKOB1 TOMJISM 3 IBOTO MPUBOAY Ta TOPIBHATH iX 13 BUHECEHHWMHU CYIOBUMHU

PIIIICHHSIMU 3 1IOTO TIPUBOY.
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[lepeBaxkHa OLIBIIICTh BITYM3HSHUX BYEHUX HAMOJATAlOTh HA TOMY, WIO
37I0YMHU, TiepeadaueHi cT. cT. 382 «HeBukoHaHHS Cy0BOTO PIlIEHHSD» (B YaCTUHI
KPUMIHAIBHOTO MPOBAKEHHS), 389 «YXUIICHHS BiJ] OKapaHHs, HE TTOB’SI3aHOTO 3
no30aBieHHsIM BoJi» Ta 390 «VYXwieHHS Bij BiAOyBaHHS IOKapaHHS y BHUJII
OoOMeKeHHsI BOJIi Ta y BH/II 1T030aBJICHHS BOJI» MOXYTh OyTH BUMHEH]1 BUKIIOYHO 3
npssmum ymuciiom [103, ¢. 797-813; 135, c. 658-683; 97, c. 614-623; 100, c. 598-
605; 141, c. 1218-1239]. Maiike Taka X JyMKa IMaHy€ 1 MO0 BUAY YMHCHOI
GopMu BUHU 310uKHY, HependaueHoro cT. 389! «YMucHe HEBUKOHAHHS YTOIM IIPO
MPUMUPEHHs a00 MpO BU3HAHHS BUHYBatocTi» [135, c. 681; 141, c. 1234], xoua,
Hanpukiaa, €.JI. CTpenblloB BKa3ye JMIIE, 0 CyO €KTHBHA CTOPOHA JIAHOTO
3JI0OYMHY XapaKTEPU3YEThCS YMHUCHOIO (OPMOIO BHHHU, HE KOHKPETHU3YHOYM il
By [103, c. 812] (110, B 1iJIOMY HE CYNEPEYUTh MAHYIOUil AyMIl TIPO Te, 0 JaHe
CYCIIUJIBHO HeOe3eyHe AiSTHHSA MOXKe OyTH BUMHEHO JIUIIE 3 IPSIMUM YMHCIIOM).

OTtxe, BUCHI OJTHOCTalHI y TOMY, III0 3JI0YMHAM, Tiepea0adeHuM CT. CT. 382,
389, 389%, 390 KK VYxkpainum xapakTepHa BUKIIOYHO yMHCHa (pOpMa BHMHH, BH]I
YMUCITY —TIPSIMU.

[Io crocyeTbes MaTepiaiiB Cy/I0BOI MPAKTUKHU, TO MTPOAHAII3YBABIIH CYyJI0BI
BUPOKHU 3a BkazaHuMHU cTaTTsiMu KK Ykpainun Hamu Oyno BHSBJIEHO JMILE OJIUH
BUPOK CyAy (32 BCl POKH), B IKOMY CYJl BCTAHOBHB, IO CYO’€KT 3JIOYMHY JisIB 3
HEMPSIMUM YMHCIIOM.

Biarak, y Bupoky YepHsaxiBCbKOro pailoHHOTO cyay KuToMupchKoi obmacti
Bim 01.12.2015 poxy mo cmpaBi Ne Ne 293/710/15-k 3a3HauaeThcs, 1O 3a
HACIIJKaMU PO3TJIAy KPUMIHAJIBHOTO TMPOBAIKEHHS, JOCIHIKCHHS MaTepiaiiB
KpuMiHasibHOTO TpoBamkeHHss Ne 12015060310000251 Bignocno OCOBA 1 cr.
389 u. 2 KK Vkpainu (mami - MKII), cygom BH3HAEThCS MOBEIECHUM, IIIO
10.02.2015 Bupokom YepHsXiBCbKOro pailoHHOro cyay KutoMupcekoi obnacti y
cnpaBi No 293/1917/14-x (mami - Bupok Bim 10.02.2015) (MKII, apk. 8)
O0OBHHYBaueHy OyJ0 BU3HAHO BUHYBATOIO Y BUMHEHHI 3JI0UYMHY, epeadadeHoro 4.
1 cr. 185 KK Vkpainu, Ta npusHaueHo il mokapaHHs y Buai 80 roaux

rpoMaacekux poOiT. 16.03.2015 incnexkropom KBI YepnsaxiBcekoro PII
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Kopoctumiiscekoro MPB YIITCY B Kutomupcekiii o61acTi 0OBUHYBadeHIH
Oynu po3’sicHeH1 mpaBa Ta 000B’S3KH, OB sA3aHi 3 BII0YBaHHIM MOKapaHHS y BUI
IpOMaICbKUX poOIT, Ta MOMEPEKEHO MPO Te, IO B pa3i yXUJIEHHS BiJ BiIOyBaHHs
nokapanHs Ha mijctaBi 4. 2 cT. 389 KK Vkpainu BoHa Moke OyTH MIPUTATHYTA J10
KpUMIHAJIBHO1 BifnoBiganbHOCTI. OKpiM MHOT0 OOBUHYBAYCHIN Oys0 po3’sICHEHO
yMOBHU BiJIOyBaHHS TOKapaHHS Yy BHUJII TPpoMaJChKUX poOIT, mependauyeHi cT. 37
KBK VYkpainu.

He nuBmsiunch Ha 1le, CTAaHOM Ha MOMEHT pO3IJSIAY KPUMIHAIBHOTO
MPOBA/PKEHHS OOBHHYBaue€Ha He Bin0Oyla 24 TOIMHU TPOMAJICHKUX POOIT,
npucyxeHux il Bupokom Big 10.02.2015 poky. B cynoBomy 3acimanni OCOBA 1
CBOIO BHUHYBATICTh Y BUMHEHHI 3JIOYMHY BHU3HAIAa y OBHOMY 00cCs31. 3 Oy Ha
€ Ta BPaxoBYIOYM, II0 NPOTH LBOIO HE 3alepedyBajl YYaCHUKH CYIO0BOTO
NPOBa/KEHHA, cyAoM 3rigHo 3 4. 3 cr. 349 KIIK VYkpainu Oyio BH3HAHO
HEJIONUJIBHUM 3J1MCHEHHS JOMUTY CBIJIKIB, BKa3aHUX Yy PEECTpl MaTepialiB
JOCyioBoro posciaiayBanHsi (a.c. 6) mono oOcraBuH BunmHeHHsT OCOBA 1
37I0YMHY, K1 HIKUM He OCHOpioloThes. [Ipu oMy cyZqoM B CyZOBOMY 3acifaHHI
Ha BUKOHaHHS BUMOT 4. 3 cT. 349 KIIK Vkpainu O6yno pos’scaeno OCOBA 1
3MICT LIMX 00CTaBUH (0OCTaBMH BUMHEHHS HEIO 3JI0YMHY), 3’ SICOBAHO, 1110 BU3HAHHS
HEI0 00CTaBUH BYMHEHHS 3JI0YMHY € TOOPOBIJILHUM, a TAKOXK OyJI0 pO3’sICHEHO iH,
[0 y TAaKOMY BUNAAKy BOHa Oyze mo30aBiieHa MmpaBa OCKAPKUTHU 11l 0OCTaBUHH B
anessuifHOMY MOPSAAKY BiAMOBIAHO 10 4. 2 ¢T. 394 KIIK Vkpainu.

Bpemti-pemt, Ha nymky cyny, ockinbku OCOBA 1  ycBigomitoBania
CyCHUIbHO HEOE3MEeYHUN XapakTep CBOro [isHHA (aii), nepeadadana #oro
CyCNUJIbHO HeOe3Me4Hl HACHIAKM 1 Xxoua He Oaxalsa, ajie CBIJOMO NpHITyCKalla iX
HACTaHHs, Cy[ 3rigHo 3 4. 4. 1, 3 c1. 24 KK Vkpainu npuiiioB 10 BUCHOBKY, IO
3nmounH BuuHeHOo OCOBA 1 3 wuenpsamum ymucnom (kypcus naw — 0O.Y.) Ta
3acyauB 1i 3a 4. 2 c1. 389 KK Ykpaiuu 10 a1BoX MicsiiB apemry [43].

JlyMaeThCsi, BIAMOBICTM HAa MUTAHHS CIPAaBEAJIUBOCTI TAKOTO YMOBHUBOIY
BOAYAETHCSI HEMOXKIIMBUM 4epe3 OOMEKEHICTh 3MICTY CYJIOBOTO BUPOKY, SIKHIl HE

BiJI0OpaXka€e BCIO CYTHICTh Cy0’€KTHBHOI CTOPOHH JIaHOTO 37I04MHY. B TOif e dac
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HAaCTOPOXKY€ BIACYTHICTh MOJIOHUX pIlIEHb Cyay 3a BkazaHuMu ctaTTsamMu KK
Ykpainu, B kX OM OyJl0 BCTaHOBJIEHO, IO 0cO0a Aisia 3 HENPSAMUM YMHUCIIOM,
(3a3BHMuaii, B crpaBax 3a JaHUMHU CTATTAMHU CYJOM a00 MPSIMO BCTaHOBIIOETHCS,
10 CyO’€KT 3JI0YMHY JISB 13 MPSAMHM YMHCJIOM, a00 X B3arajli He MPOBOAUTHLCS
JETAIbHUN aHalli3 BULY YMHCIY), IO B YEPTOBHI pa3 AEMOHCTPY€E AUCKYCIHHICTD
pILIEHHS! BKA3aHOTO BUIIE CYITY.

Illo crocyeThes 3704MHy, 3akpimieHoro cr. 390!«Hesukonanus
0OME)XYBaIbHUX 3axX0JiB, OOMEXKYBAJIbHUX IMPUIIKHCIB a00 HEMPOXOHKEHHS
porpamMu i KpUBJHMKIB», TO Ha CbOTOJHIIIHIA JI€Hb, K 3a3HAYAJIOCS BHILE,
BIJICYTHI DIIIEHHS CyAYy 3a JaHOK CTaTTel0 vepe3 ii HOBU3HY. Maiixke He
OPOBOAMIIUCS ~ JIOCHIUKEHHS ~ CyO’€KTUBHOI  CTOPOHM  LBOTO  CYCHUIBHO
He0E3MeYHOro MisiHHS 1 Ha HayKoBOoMYy piBHI. BTiM, Ha nmymky M.I. XaBpoHroka,
Cy0’€KTHBHA CTOPOHA 3JIOUMHY y BUIJISI/II HEBUKOHAHHS OOMEXYBaJIbHUX 3aXO/IB,
0OMeXyBaJbHUX TPUIUCIB a00 HENPOXOJKEHHS NporpaMu Jisi KpPUBJIHUKIB
XapaKTePU3YEThCS MPsMUM abo HenpssMuM ymuciiom [141, c. 1239].

Ha namy aymky, Taka mosuirisi, 0e3mepeyHo, Ma€e MpaBo Ha >KUTTSI, OJHAK €
JTUCKYCIHOI0, a/ke Cy0’ €KTHBHA CTOPOHA IIHOTO 3JI0UMHY 32 CBOEIO CTPYKTYPOIO
CX0Xa Ha Cy0’€KTHUBHI CTOPOHH 1HIIMX 3JIOUYHMHIB, MOB’SI3aHUX 13 HEBUKOHAHHSM
pillieHb CyAy B KPUMIHAJILHOMY IIPOBA/KCHHI. 3HOBY X TaKd II€¢ NUTaHHA
3BOJIMTHCS 10 MOXJIMBOCTI (200 HEMOXKIJIMBOCTI) ICHYBAHHS HEMPSMOr0 YMUCITY Y
37I04YMHaX 3 (OPMaJIbHUM CKJIAI0M.

Otxe, cy0’€eKTHBHA CTOpOHA 3JI0YMHIB, TMOB’SI3aHUX 13 HEBUKOHAHHSIM
pillleHb Cyny B KPUMIHAJbHOMY TMPOBA/KEHHI XapaKTEPHU3Ye€TbCSI BUKIIIOYHO
yMHCHOIO (popmoro BuHHU. [0 3k CTOCYEThCS BUIIB YMUCIY, TO MU IPUTPUMYEMOCS
HaWOUIBII MOIIMPEHOI B HAYKOBOMY CEPEIAOBUII MO3UIIII MO0 HASBHOCTI B Il
Ipymi 3JI0YMHIB BHKJIIOYHO TMPSMOTO YMHUCIY, XOua 3ayBaXMMO, IO, Ha
CHOTOJIHILIHIH JI€Hb, ICHYIOTb 1 IbTEPHATUBHI TYMKH 3 bOTO MUTAHHS.

PosrnsHyBmM BUHY sK CyO’€KTUBHY O3HaKy 3JIOYMHIB, MOB’SI3aHUX 13

HEBUKOHAHHSM pIlIEHb CYAY AOLLIBHO MPOaHaNIi3yBaTH iX MOTUBU Ta METY.
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MOTHB 37104MHY J03BOJIIE BUZHAUUTH, YOMY 0CO0a BUMHSAE 3J0YMH (B TOU
yac sK MeTa 3JIOYMHY - 3apaJd 4Yoro, 10 SKOI0 pe3yJbraTy cCIpsMOBaHa il
CyCIUJIbHO HeOe3medHa MisuTbHICTR). KpiM Toro, mMotuB 3mounHy: 1) MoOxke
BUCTYNaTH O3HAKOIO OCHOBHOTO CKJIaqy 3JI0YMHY; 2) MOXKE MOCHIIIOBATH
BIJIMOBIIAJILHICTH TIOPIBHSHO 31 CKJIAIOM 3JI0YMHY, BUMHCHUM O€3 BiIMOBITHOTO
MOTHUBY; 3) MOXe MOCIA0JISATH BIAMOBIIAIILHICTS MOPIBHIHO 31 CKJIAJ0M 3JI0YHHY,
BUMHEHUM O€3 BIJIMOBIJIHOTO MOTHBY; 4) MO)XE BpaXxOBYBaTHCh NMPU BU3HAYCHHI
KPUMIHANIBHO-TIPABOBUX HACHiAKIB 37mouuHy. [lopsig i3 Ha3BaHWM BUIIE, MOTHB
3JI0YMHY TIOBUHEH BpPAaXOBYBaTUCSA TpH: 1) BU3HAYEHHI XapaKTepy CYCHUIbHOT
HE0E3MEeYHOCTI BUMHEHOI'O MISIHHS 1 CTYINEHs CYCHUIbHOI HEOEe3MeYHOCTI 0coOu;
2) 3BUIBHEHHI OCOOM BiJ] KPUMIHAJIBHOI BIAMOBIAATBHOCTI Ta MOKapaHHS;
3) kBamiikarii 3m0uMHIB; 4) MpPU3HAYCHHI OCOOI BHIY Ta PO3MIpy IMOKapaHHSI,
5) BpaxyBaHHI B SIKOCTI OOCTaBUHH, IO IOM’SKIIye a00 OOTSKYyE TOKapaHHS
toiro [156, c. 163].

VY 3mounHax nependayeHux CT. ¢T. 382 (B 4yaCTUHI HEBUKOHAHHS PIIICHHS
cyly B KpUMiHaIbHOMY IpoBakenHi), 389, 3891, 390, 390! KK Vkpainu MoTBu
HE BIUIMBAIOTH Ha KBali(iKallilo TiSTHHS, OJHAK MOXYTh BPaxOBYBaTUCh CyAaMu
T1]] 9ac MPU3HAUYCHHS MMOKapaHHA. SIK mpaBuIio, SKIIO CyJ1 BKa3yIOTh Ha HAABHICTh
MOTHBIB, TO BOHH BITHOCSATHCS J0 KOopucIuBHUX [45] abo Tak 3BaHMX «MOTHBIB Ha
yxuwieHHs» [32]. 3ycTpivaloThes 1 JTOCHTHh HENMPaBIONOIOHI MOTHBH, SKi Xoua
3a3HAYAIOTHCA Yy BUPOKY, ajie HE BPAXOBYIOTHCSA CylaMH 4epe3 iX HaJyMaHICTh 3
OOKy cyO’ekTa 3JI0YMHY, $SIK, HaNpHUKIaJ, MOTHB BIJICYTHOCTI KOINTIB Ha
npoizx [18].

[Ilo crocyeThcs METH 3704MHY, TO, ik Harosomrye [.I. Mutpodanos, min
HEIO PO3YMIIOTh OakaHHS OCOOM, SIKa BUMHSIE CYCIUIBHO HeOe3nedyHe IisTHHSA,
JOCSTTU TIEBHUX IIKIJUTMBUX HACHIKIB. BOHa € XxapakTepHOIO 03HAKOI YMHCHHX
3JIOYMHIB, IO BYUHSIOTHCS 3 MPSIMUM yMHUCJIOM. Bu3HAuWTH, SKI KOHKPETHI
3JIOYMHHI HACIIJIKKM CBOiX il mepenbavyaB BUHHMM Ta Oa)kxaB iX HacTaHHS,

MOJKJIMBO JIMIIE TPU PETEIbHOMY aHalli3l CKJIaJy BYMHEHOrO 3JIOYMHY Ta
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BUSIBJIEHHI MOTO €JIEMEHTIB 1 BCiX oOcTtaBuH cripaBu. [lopyiieHHs 11i€l BUMOTH
IIOPOJIKY€E CEPHO3HI TOMIJIKH 010 KBamidikarii 3mounny [127, ¢. 214-215].

Meta 3m0uMHY, K 3a3HayYajocid BHINE, 3a3BUYAll € (aKyJIbTaTUBHOIO
03HAKOIO Cy0’€KTHBHOI CTOpOHH. li HasBHiCTHL HabyBae 00OB’SI3KOBOTO 3HAUEHHS
gumie abo SKIo Ie mpsaMo mepeadadeHo BignmoBigHor Hopmoiro KK mms
KOHKPETHOTO CKJIaay 3JI0YMHYy, a00 SIKIIO 1€ OMOCEPEAKOBAHO BHUIUIMBAE 3 ii
3MICTY.

VY 3moumnax, nmepembadeHuX cT. cT. 382 (B 4acTWHI HEBUKOHAHHS PIIICHb
Cylly B KpUMIHaJbHOMY TpoBakeHH1) «HEBUKOHAHHS CyIOBOTO pIIIEHHSY,
389! «YMHCHE HEBMKOHAHHS YroAM IIPO IPUMHUPEHHS ab0 MpPO BU3HAHHS
BuHyBaTOCT», 390! «HeBuKOHAHHS OOMEXYBAILHHMX 3aXOiB, OOMEKYBAIbHUX
IPUNKUCIB 200 HEMPOXOJKEHHS MPOTpaMU JJisi KPUBIHUKIB» METa HE BHUCTYIIAE
00OB’SI3KOBOI0 O3HAaKOIO O00’€KTUBHOI CTOpoHM. JlaHa ngymka Oa3yeTrbcsi Ha
3aKOHOJIJAaBUYMX HOpMax (B yKa3aHMX CTATTAX BIJICYTHE 3aKOHOJABYE MOJIOKECHHS
I0JI0 HEOOXIJHOCTI HAasBHOCTI JaHOI O3HAaKU CyO’€KTUBHOI CTOPOHH) Ta
MIATBEPIKYEThCS K qociimkeHHsmu BueHnx [103, ¢. 797-813; 135, c. 658-683;
97, c. 614-623; 100, c. 598-605; 141, c. 1218-1239], Tak 1 MaTepiajlaMu CyJIOBHX
pilIEeHb.

[Ilo cTocyeTbcsl 3M0YMHIB, TMependadyeHux CT. CT. 389 «YXuieHHsS BiI
MOKapaHHs, HE TOB’si3aHoro 3 mo30aBieHHsM Bom» Ta 390 KK Vkpainu
«YxuneHHsi Bia BiAOyBaHHsS TOKapaHHS y BHUIl OOMEXEHHsS BOJI Ta Yy BHJI
mo30aBJIeHHST BOJI», TO B TIMTaHHI O00OB’sI3KO0BOiI  HeoOximHOCTI  (abo
HEOO0OB SI3KOBOCT1) HAsBHOCTI JJid JAaHUX CKJIAJiB 3J0YHHIB CIEliadbHOI METH
IyMKH BueHMX poszaiummcsa. Hanpuxnan, €.J1. CtpenblioB Bkaszye, 10 s
37I0YMHY, niependadeHoro cr. 390 xapaktepHa 000B’I3KOBa MeTa — Ha SKUICH Yac
a00 HazaBXAM yXWIUTHCS Bija BinOyBaHHs mokapanHs [103, c. 813]. Jleski BueHi
HAroJIONIYIOTh, 110 METa «YXHJIUTUCS BiJl MOKAPAHHS» € 00OB’SI3KOBOIO O3HAKOIO
CKJadiB 37104MHIB, nmependaucHux sk cr. 390 KK Vkpainm, Tak i cr. 389 [100,

c. 603-605]. Iumi >x, BUAUISIOTH B SIKOCTI OOOB’SI3KOBOI O3HAKH CyO’€KTHBHOI
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CTOPOHH CKJIa/iB Ha3BaHMX 3JI0OUMHIB BUKIIOYHO BUHY [135, ¢. 677-683; 97, c. 614-
615; 141, c. 1234-1237].

Takum ynHOM, TUTAaHHS HASBHOCTI 000B’SA3KOBOI CIEIIaTbHOT METH B CKIIAT1
3JIOYMHY y BUTJIS1 YXWUJIEHHS BiJl MOKAapaHHS, HE MOB’S3aHOTO 3 MO30aBJICHHSIM
BOJII Ta CYCNUIbHO HEOE3MEYHOTO IISIHHS — YXWJICHHS BiJ BiIOYBaHHA MOKapaHHS Yy
BHJ11 OOMEKEHHS BOJII Ta Y BUJI1 T030aBJICHHS BOJII € JIOBOJI1 CyNIEPEUINBUM.

Ha wHamy naymKy, ChOymiHUMH B I[bOMY AacCHeKTI €  PO3IAyMH
B.I. [TaBnukiBChKOTO, SIKUW BiAMiYa€, 110 METa, SIK 1 MOTUB, MPHUCYTHSI B Oy.ib-
SKOMY YMHCHOMY 3JIOYMHI, OJTHAaK, HA BIAMIHY BiJi BUHH, HE Ma€ OOOB’SI3KOBOTO
3HAQYEHHS IS BCIX CKiIaaiB 370unMHy. OjHak, MpolecyaibHe 3aKOHOJIaBCTBO
BUMara€ B OyJb-AKid cCHpaBi g TOYHOI 1 BIAMOBIJHOI MPABOBOi OIIHKU
3JI0YMHHUX Tl BCTAHOBIIIOBATH METy 3710unny [145, ¢. 83].

[ToromxyemMocs 13 JaHUM YMOBHBOJOM, Ta, 3Ba)KalOUM Ha 3MICT CT. CT. 389
ta 390 KK BBaxkaemMo, 110 M€Ta NPUCYTHS B JaHUX 3JI0YMHAX, aJ)KE BOHU €
YMHUCHUMH, OJTHAK, CXHJISIEMOCS IO TyMKH TUX BYCHHX, SIKI 3a3HAYAIOTh, 10 BOHA
HE Ma€ 000B’SI3KOBOT'O 3HAYEHHS B HUX.

YacTkoBO MIATBEP/KYIOTHCSA IS JIyMKa 1 MaTepiajlaMd CyJOBUX pIIIEHb.
Biarak, cynu, BuHOCSuM BUPOKM 3a cT. cT. 389, 390 KK Vkpainu iHkOIM
BCTAHOBJIIOIOTh CIHEIliajibHy METy B IIMX 3J0YMHAX (HANpUKIAL, Y BHpPOKax
PiBHeHCBKOTO paiioHHOTO cyay PiBHeHchkoi obOmacti Big 11.12.2018 poky mo
crpasi Ne 570/5026/18 [37], JHimpoBchKOTO amensimiiHoro cyay M. JIHImpo Binx
19.03.2019 poky mo crpasi Ne 195/1134/17 [21], 3aBoachKoro pailOHHOTO CYIy M.
Zanopixoks Big 04.03.2019 poky mo crpasi Ne 332/3907/18 [25]), a iHkomu 1 Hi
(Hanmpukiagn, y Bupokax KpemeHnuyipkoro paiionHoro cyay IlonraBcbkoi o6iacti
Big 11.01.2010 poky mo cmpasi Ne 1-24/10 [30], KpmxomiibChbkoro paiiOHHOTO
cyny Binammpkoi oGmacti Bim 12.12.2018 mo cmpai Ne 134/1675/18 [31],
bepaudiBchkoro mMickkpaiioHHOTO cyay JKutoMupcrkoi oomacti Big 26.11.2018 mo
cripaBi Ne 274/3833/17 [19]).

3niiicHeHni aHali3 Cy0 €KTUBHOI CTOPOHM CKJIAJIB 3JIOYMHIB Ja€ 3MOTY

JIWTH BUCHOBKY, IO OOOB’SI3KOBOIO O3HAKOKO CYyO €KTHBHOI CTOPOHU 3JIOUYHMHIB,
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MOB’SI3aHUX 13 HEBUKOHAHHSM PIIlIEHb CYyAY y KPUMIHAIBHOMY MPOBAJKEHHI €

BUHA, 1110 BUPAXKAETHCA Y POPMi1 YMHUCTTY, BUJ YMUCITY — MIPSIMUIA.
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BuCHOBKM 10 APYroro po3aiiy

1. JloBeneHo, 1m0 00’ €KTOM 3J7I0YMHIB, ITOB’I3aHUX 13 HCBUKOHAHHSM PIillIeHb
cyly y KpuMiHanpHOMY IpoBamkenHi (ct.ct. 382, 389, 3891, 390 KK Vkpaiun), €
BCTAHOBJICHUH MOPSAOK HAJEKHOTO BUKOHAHHS BHPOKIB, YXBAJI Ta MTOCTAHOB CyIy
1 MPU3HAYEHOTO HUM TMOKapaHHS a00 IHIIOTO 3aX0Ay KpUMiIHAJIbHO-TIPABOBOTO
BILJIUBY.

[IpenmeTroM 370YMHIB, TOB’SI3aHUX 13 HEBUKOHAHHSAM pIIIEHb CYAy Y
KpUMiHaILHOMY IIpoBamkeHHi (ctr.ct. 382, 389, 3891, 390 KK Vkpaiun) €:

1) nns cr. 382 KK Vkpainu — mocTaHOBJIEHE PIllIEHHS Cyay, 110 HaOpayio
3aKOHHOI CUJIM Y KPUMIHAJIBHOMY TIPOBAJKEHHI;

2) nua ct. 389 KK VYkpainu — ocHOBHHI Oe3mocepe/iHiii 00’ €KT YXHUIICHHS
B1Jl MOKAapaHHs, HE MOB’SI3aHOrO 3 MO30aBJIICHHSIM BOJ1, € CyCHUIbHI BIIHOCUHU Y
chepl mpaBocyais, 3 MPUBOJY 3a0€3MEUCHHS HOPMAJIbHOI JiSJIBHOCTI OpraHiB
JIep’KaBHOI BIIAM IOJ0 HAJEKHOTO BUKOHAHHS IOKapaHHS, HE IOB’S3aHOTO 3
no30asyieHHsM BoJii. [IpenmeTom 3mounny, nependavenoro ct. 389 KK Vkpainu, y
dbopmi yxuiieHHs BiJ cruiatu mTpady Ta BigOyBaHHS BUIPABHUX POOIT € TPOIIOBI
KOIIITH, SIKI TTOBUHEH CIJIATUTH 3aCy/PKCHUN 32 BUPOKOM CYAY;

3) nns cr. 389! KK Vkpainu — yroza npo npuMupeHHs abo PO BU3HAHHS
BUHYBAaTOCTI, YMOBU $IKOi HE BHUKOHYIOTbCS. Pa3zom 3 TuMm, SKIIO CyJ
MEePEKOHAEThCS, 10 yroja BiAMOBigae BuMoram 3akoHy (4. 7 cr. 474 KIIK
VYkpainn) 1 Moke OyTH 3aTBEp/KEHA, BIH YXBAIIIOE€ BUPOK, SIKHUM 3aTBEPIKYE YOIy
(4. 1 ct. 475 KIIK VYkpainu) 1 npu3Hayae y3roJKeHy CTOPOHAMU MIpy MOKapaHHS
(4. 5 ct. 65 KK VYkpainu). O1xe, mpeAMETOM 3JI0YMHY € BUPOK (yXBaja), SKUM
3aTBEP/KEHO YTOJly PO BU3HAHHS BUHYBATOCTI 1 YMOBH SIKOI HE BUKOHYIOTHCS;

4) nmna cr. 390 KK VYkpaiHu — mnpeaMera 3J70YMHY HEMAa€, OCKUIbKU
3aCyKeHHUI TOPYIITy€e YMOBH BiOyBaHHS TIOKapaHHS y BUJII OOMEXKEHHS BOJIi a00
y BHJI T030aBieHHs Boji. Lleil mopsamoK BCTAaHOBIIOETHCS 1HIIUMH HOPMAaTHBHO-

IIpaBOBHUMHU aKTaMH,
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5) qus cr. 390 KK Vkpainu — pimeHHs cyay, o Habpajao 3aKOHHOI CHIIN Y
KPUMIHAIBHOMY TIPOBA/DKEHHI TPO 3aCTOCYBaHHS OOMEXKYBaJbHUX 3aXOJIiB,
0OMeKyBaJTbHUX TMPUNHUCIB a00 HANpaBJIEHHS HA MPOXOPKEHHS TMPOTPaMH IS
KpUBAHUKIB. Bua Takoro pileHHs Ha ChOTOAHINIHIA JCHb 3aJUIIAETHCS
HEBIJJOMHUM Yepe3 HOBU3HY J1aHOT HOPMH.

2. CycninpHO HeOe3neuH1 AisiHHS, OB s3aH1 13 HeBUKOHAHHSM PILIEHb CYILY
B KPUMIHAJIBHOMY IPOBA/KEHHI BITHOCATBHCS OO 3JI0YMHIB 3 (QopMaTbHUM
CKJIJIOM.

3nounH, mependauyeHuit cr. 382 KK Vkpainu (B yacTuHI HEBUKOHAHHS
CYyJIOBOTO PpIIIEHHS B KPUMIHAJIbHOMY MPOBA/KEHHI) BYMHIOETHCA ILUIIXOM
0e3a1sJILHOCTI.

3nounH, nependayeni ct. 389 KK Vkpainu, Moxe OyTH BUMHEHHH TUTBKH
NUIAXOM O€3IIsUIbHOCTI — TOAI0HE XapakTepHE TUIBKM B pa3l yXUICHHS
3acy/pkeHoro Bij cmiatd mTpady. [Hmn x gisHHA (YXWJICHHS BiJ BiIOyBaHHS
MOKAapaHHS y BUJI MO30aBJEHHS MpaBa 001MMaTH MEBHI MOCaad YU 3alMaTHUCh
NIEBHOIO JISUTBHICTIO, YXWJIEHHS 3aCy/’KEHOTO BiJ BiOyBaHHS NMOKapaHHS Yy BU1
IPOMAJICHKUX YU BUIIPABHUX POOIT) — SIK NUISIXOM i1, TaK 1 0€3/1s7IbHOCTI.

3nounH, nependadenuit cr. 390 KK Vkpainu Moxe OyTM BUMHEHHH SIK
HIIIXOoM fAii, Tak 1 Oe3mistimbHOCTI. Takok OOOB’A3KOBOIO O3HAKOIO JAaHOT'O
CYCIUJIBHO HEOE3MEeUHOTO AISTHHS € MicIie (0OMexeHHsT a00 1m030aBIeHHS BOJI).

BcranoBneHo, mo 31004MH, epenbadenuii cr. 390! B po3pizi HEBUKOHAHHS
pillIeHHS CyAy B KPUMIHAJbHOMY IPOBA/KEHHI TPOSBISETHCS y HEBUKOHAHHI
0OMEXYBAIBLHUX 3aX0MiB, nependadenux crarrero 90! KK Ykpainu Ta TeopeTnuno
MOXe OyTHM BYMHEHUM SIK HUIAXOM Jii, Tak 1 Oe3misuibHOCTI. IlinTBepautu 1o
JTYMKY CYJOBUMH DINICHHSIMH, TIPUHANMHI TIOKH 1110, BUJAETHCS HEMOKIUBUM Y
3B’SI3KY 3 1X BIFCYTHICTIO (CTaTTsl HaOpasia 3akoHHOI cuiau jumie 3 11 ciung 2019
POKY).

3. Cy6’extoMm 310umny, nepenbadenoro cr. 3901 KK Vkpainm, 3 11 ciuns

2019 poky € onMH 3 MOAPYXOKS UM KOJMILHBOIO MOJAPYX KA a0do 1HIIA ocoba, 3
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KO0 BUHHHM TepelyBae (repeOyBaB) y CIMEHHUX a00 OJIM3BKUX BIJHOCHMHAX Ta
nocsaria 18-piuHOTO BIKY.

Cy0’extn mux HOBuX crateit KK Ykpainu oOTsSKeH1 IHIIMME JT0TaTKOBUMHU
O3HaKaMH, IO YK€ 3BYXKYIOTh KOJIO 0Ci0, $KI MJIAraloTh KPUMIHAIBHIN
BimnosiganeHocTi 3a cr. 389! KK Vkpainm Ta mimmsrarumyts 3a cr. 390! KK
Ykpainu.

3a cr.cT. 382, 389, 390 KK Vkpainu — cy0’ekTaMu MOXYTh OyTH (pi3UUHI
ocyaHi ocobu y Bimi 3 16-TH pOKiB, 3aCy[KE€HI 3a BUMHEHHS 3JI0YMHIB Ta
YXUJISIOTHCS BiJl BIIOYBaHHS MPU3HAYEHUX iM IMOKapaHb.

3aificHeHnil aHami3 Ccy0’€KTUBHOI CTOPOHM CKJIAJIB 3JIOYMHIB JA€ 3MOTY
JIATH BUCHOBKY, IO OOOB’SI3KOBOIO O3HAKOIO CYO’€KTHBHOI CTOPOHM 3JIOUYMHIB,
MOB’SI3aHUX 13 HEBUKOHAHHSM PIIIEHb CYyAY y KPUMIHAJIBHOMY MPOBAJKEHHI €
BHHA, 1[0 BUPAKAETHCA y (POpMi YMUCITY, BUT YMHUCITY — IPSIMUH.

Illo crocyerbes 3moumHy, mnepemdadeHoro cr. 390! «HeBukonanus
OOMEXyBaJbHUX 3aXO/iB, OOMEXKYBAJIbHUX MPUIHKCIB a00 HEMPOXOIKEHHI
IpOrpamu JJid KpUBAHHKIBY ICHYE TOUKA 30pY, IO CyO €KTHUBHA CTOPOHA 3JIOUYHUHY
y BHUTJISIJII HEBUKOHAHHSA OOMEKYBaJIbHUX 3aXO01B, OOMEXYBAIBHUX MPUMHKCIB a00
HEMPOXO/DKEHHS TPOTpaMu JUIsl KPUBIHUKIB XapaKTEPU3YEThCA MPSMUM abo
HEMPSIMUM YMUCJIOM, MPOTE€ BOHA CYINIEPEUYUTh MOJOKECHHS HAYKH KPUMIHAJIHLHOTO
mpaBa, M0 3JI0YMHU 3 (OPMAJIBHUM CKJIAJJOM BUHUHSIIOTHCS BHUKIIOYHO 3 MPSMUM

YMUCJIOM.



197

BUCHOBKH

VY nucepranii HaBeACHE TEOPETHYHE Y3aralbHEHHS 1 HOBE BUPILICHHS
HAyKOBOTO 3aBJIaHHS, IO MOJSATa€ y BIOCKOHAJICHHI TEOPETHUYHHUX IOJIOKEHB
KPHUMIHAJIBHOTO TIpaBa B YaCTHHI BIATIOBITAJBHOCTI 32 HEBUKOHAHHS PIllIEHb CyIy
y KpPUMIHAJIBLHOMY TPOBA/HKEHHI, HaNpallOBaHHI HAMpsAMIB YyJIOCKOHAJIEHHS
cr.ct. 389!, 390, 390!, 391 KK VkpaiHu Ta BiAmOBIZHOI ITPaBO3aCTOCOBHOI
MPAKTHKH, 30KpeMa:

1. 3niiicHeHWI 1CTOPUKO-TIPABOBUI aHali3 Ta JOCTIDKEHHM T'eHEe3Uc
3aKOHOJABCTBA MPO KPUMIHAIBHY BIAMOBIJAJIBHICTh 3a 3JIOYMHHU, TOB’s3aHl 13
HEBUKOHAHHSM DIIIEHb CYAYy y KPUMIHAJIbHOMY MPOBAJKEHHI JAIOTh II1ICTaBU
BUOKPEMUTH HACTYIHI €Talyd PO3BUTKY JIaHOTO IMPABOBOTO SBHINA HA TEPUTOPIi
Cy4acHOl YKpaiHu:

1) Hasubopychkkuit (VI cT. — cepenuna XIV cr.). B 1eit yac He icHyBajo
3aKpIIUICHOI B HOPMATHMBHO-IIPABOBUX aKTaX KPUMIHAJIBHOI BIJAMOBIJAIBHOCTI 32
JUSIHHS, [TOB’S13aH1 13 HEBUKOHAHHSM PIIIEHb CYAYy B KpUMIHAJIBHOMY IIPOBAJIKEHHI,
BTIM 3apOJDKEHHS MOTYTHBOI JIEpKAaBU Ta BHUJAHHS TMEPIIMX BaroMux
3aKOHO/IaBUMX aKTiB 3aKJIAJIH MiBAJMHU JI0 MOAAJIBIIOT OSIBU OKPECICHUX HOPM.

2) JlutroBcbko-Pychkuit (XIV ct. mo XVI cr.). OcHOBHUMU HOPMaTHUBHO-
MpPaBOBUMHU aKTaMH JaHOTO Tepioxy, Oe3yMoBHO, Oynu CraryTu, B SKUX
BCTAHOBJIIOBAJIACh IOPUAMYHA BIANOBIAAIBHICTh 32 HEBUKOHAHHS CYZOBHUX PILLIEHb.
Hacammnepes, 3akoHOaBellb 3aCTOCOBYBAB CaHKIIIT 0 0Ci0, 10 HE BUILUIAYYBAJIH
npucyxeHl mrpadu. Cuig 3a3Haunty, o y BKJI He icHyBano 4iTKoro po3noaity
IpaBa Ha rajysi (K HaCJiJ0K, CyJOBI MPOBAKEHHS TaK0XX OyJIM 3araJbHUMM).

3) Pociiiceko-Yropebkuii (XVIII ct. — mouatok XX cr.). Y BKasaHi yacu
BIIOYBA€EThCS  PO3MOAUT TMpaBa Ha Tramy3l, 3aKpiIUIIOEThCA KpPUMIHAJIbHA
BIJIMOBIIAJIGHICTh 3a JCSKI MisTHHS, TOB’sI3aHI 13 HEBUKOHAHHSM pIllIeHb CYAY B
KPUMIHAJIbBHOMY MPOBA[KEHHSX.

4) Papsucekuit (mouatok XX cr. -1991 p.). Ho 1960 p. BigOyBaeThcs

3aKOHOJlaBYa  JIerpajaiis B  YacTUHI  BCTAHOBJCHHS  KPUMIHAJIBHOI
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BIIMOBIJAIBHOCTI 3a 3JI0YMHM, IIOB’sI3aH1 13 HEBUKOHAHHSM pIlIEHb CYIy B
KPUMIHAIBHOMY MPOBAIXKEHI, OB S3aHa 13 BIAXOJIOM BiJ MPOTPECUBHOTO, Ha TOM
yac, YnoxenHsa 1903 p. Ta mBUAKUMH, a 1HKOJIH 1 HEOOTyMaHUMH, CIIpoOaMu
ctBoputu BiacHi KK. 3 mnpuitasarram KK 1960 p. cutyamis aiameTpaibHO
3MIHIOETBCS — KPUMIHAJIbHE 3aKOHOJABCTBO BXOAWTh B €Tall TOCTYIIOBOTO
PO3BUTKY (0COOIMBO B YaCTHHI BCTAHOBJICHHS KPUMIHAJIBHOI BIAMOBIAILHOCTI 32
BKa3aHi JisSTHHS)

5) Ilepion He3anexxHOCTI (CyyacHHi). XapaKTepu3yeTbCs JOOMPAIIOBAHHIM
MOTEPETHIX HOPM, 110 BCTAHOBJIIOBAJIM KPUMIHAIBHY BIJMOBIAAIBHICTD 32 JAISTHHS,
MOB’513aH1 13 HEBUKOHAHHSIM CYJIOBHX PIIIEHb Ta MOSBOIO PSALY HOBUX (CHOYATKY —
B pamkax KK 1960 p., a 3 2001 p. — aitouoro KK VYkpainu). Ha cboroaninHii 1eHb
B KK Vkpainu BxirodeHa HaiOLIbpIa 3a BCIO ICTOPIIO KUIBKICTH CTaTel, IO
PEryIIOI0TH JIaHe MUTaHHS (MOBA iJle caMe NpO KpUMIHAJIBHY BiANOBIIAIBHICTD 32
HEBUKOHAHHS CYJIOBUX PIIIEHb BUKIIOYHO B KPUMIHAJIBHUX MPOBAKEHHSIX).

2. Po3rsia cormianbHOi 00YMOBIIEHOCTI KPUMIHAJIBHOI BIJIMOBIAQIBHOCTI 3a
HEBUKOHAHHS PIMICHHS CYAy Yy KpPUMIHAIBHOMY TPOBAHKCHHI TO3BOJIHIIO
CTBEp/KYBaTH, IO JisIHHS, TOB’sA3aHl 13 HEBUKOHAHHSIM pIlIEHb CYyIy B
KPUMIHAJIbBHOMY MPOBAJKEHHI1, BIJIMOBIJAI0Th OCHOBHUM ITiICTaBaM 1 IPUHIMIIAM
KpUMiHali3aIii (cycnijpHa HEOe3MeUHICTh, HEOOXITHICTh BIUIMBY KPUMIHAIBHO-
MIPaBOBUMHU 3aX0JaMH, BpaXyBaHHs MOKIIMBOCTEH CUCTEMU KPUMIHAIBHOI FOCTHIIIT
B IPOTUIT TUM YW 1HIIMM (OopMaM aHTUCYCMUIBHOI NOBEAIHKU Ta SIK iX CKJIaJoBa
HAsSBHICTh MaTeplaJbHUX PECypCiB Jid peaiizalii KpUMiHAJIbHO-TPABOBOI
3a00pOHHU,  CIIBPO3MIPHICTh  TMO3UTHUBHUX  Ta  HETAaTMBHUX  HACIIJKIB
KpUMiHaJi3allii), a BCTAHOBJICHHS 3a HHUX KPUMIHAJIBHOI BIiJMOBIJAIBLHOCTI €
COIAJIbBHO 0OYMOBJICHUM PIIlICHHSM.

3. JlocmimxeHHsT AOCBIAY MOCTPAASTHCBKUX KpaiH KPUMIHAIBHO-TIPABOBOTO
3a0€3MeUYCeHHsS] OXOPOHU BCTAHOBIICHOTO TOPSAJKY HAJICKHOTO BHUKOHAHHS PIillIeHb
Cyoy y KpHUMIHQJIbHOMY TMPOBA/KEHHI TMOKa3alo, [0 POJAOBUM OO €KTOM Yy
O1MBIIOCTI KpaiH € TpaBocyAjs, Oe3nmocepeaHIM — BCTAaHOBJICHUW TMOPSIOK

HAJICKHOI'0O BHUKOHAHHI BHpOKiB, YXBaJI Ta IMOCTAaHOB Cyay 1 IIPU3HAYCHOI'0 HUM
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nokapanHsi. Becranosneno, mo sume B KK Vkpainu nepenbaueHo KpuMiHAJIbHY
BIJIMOBIIAJTLHICTh 32 HEBUKOHAHHS PillIeHb €BPOMEHCHKOTO CYAy 3 MpaB JIOIUHHU.
OO0’ekTHBHA CTOpPOHA JOCUTH YacTO YCKIIATHSIETHCS BKa31BKOIO HAa TaKe OIIHOYHE
MOHSATTS SIK 3JIICHICTD — 3JIICHE YA OCOOJIMBO 3J1ICHE HEBUKOHAHHS PillICHHSA cyay. B
a0COIOTHIN OUIBIIOCTI 3710YMHU € 3 hopMaTbHUM cKiiagoM. Cy0’€KTOM 37I0YMHIB
BUCTYITaIOTh a00 3aCyJKEHI1 JI0 TeBHUX BHU/IIB MOKapaHb YW IHIIMX KPUMIHAJIBHO-
MPaBOBUX 3aXOJIB BIUIMBY, a00 ciyx00Bi ocobu. 8. CyO’eKTHBHA CTOpOHA Yy
dbopmi ymuCITy, BUA YMHUCTYy — MPSMHA: 0c00a YCBIIOMITIOE (DaKT HEBUKOHAHHS
pimeHHst cyay 1 Oaxae Tak aiatd. CTOCOBHO TOKapaHHS Ta I1HIIMX 3aXO/iB
KPUMIHAJIBHO-TIPABOBOT'O XapaKTepy CHiJ BKa3aTH Ha iX MOBHY PI3HOMAHITHICTh Ta
BIJICYTHICTb OY/b-5IKOi CHCTEMHOCTI.

4. Bu3HaueHO OO0’€KT CKJIaJIB 3JI0YMHIB, IOB’SI3aHUX 13 HEBUKOHAHHSIM
piIeHHS Cyay y KPUMIHAJIBHOMY TPOBA/DKEHHI — BCTAHOBJIEHUN MOPSIIOK
HAJIEKHOTO BUKOHAHHS BUPOKIB, YXBaJ Ta MOCTAHOB CYyJy 1 MPU3HAYEHOTO HUM
MOKapaHHs a0o0 1HIIOrO 3aX0Jy KPUMIHAJIbHO-IPABOBOro BIUIMBY. OO0’€KkTOM
smounny, nepemdauenoro cr. 3901 KK Vkpainm, € BCTaHOBIECHHMI MOPSAIOK
HAJIE)KHOTO BUKOHAHHS BHUPOKIB, YXBaJ Ta MOCTAHOB CyJIy 1 MPU3HAYEHOTO HHUM
MOKapaHHA Ta I0JAATKOBUX OOMEXYBaJIbHUX 3aX0/liB Y BUMAJKY iX 3aCTOCYBaHHS.

5. TlpenMerom 35I0YMHIB, TMOB’S3aHUX 13 HEBUKOHAHHSM pIIIEHb CYAY Y
KpUMiHaIbHOMY IpoBakeHHi (cT.cT. 382, 389, 3891, 390 KK Vkpainu) €: 1) mis
cT. 382 KK Ykpainu — nocTaHoBIIeHE PillIEHHs Cy]ly, 10 HaOpaio 3aKOHHOI CHIIN Y
KpuMiHalibHOMY TipoBajikeHH1; 2) nist cT. 389 KK Vkpainu — y dopmi yxunenus
Bl ciulati wTpady Ta BiIOYyBaHHS BHUIPABHUX POOIT € TPOLIOBI KOILITH, SKi
IIOBUHEH CILIATUTH 3aCyDKEHHMH 3a BUPOKOM cyay; 3) s cr. 3891 KK Vkpainu —
yroga Mpo TPUMHUPEHHS a00 MpO BHU3HAHHSA BUHYBATOCTI, YMOBH SKOi HeE
BUKOHYIOThCS. 4) 1151 ¢T. 390 KK Vkpainu — npeamera 37104MHy HEMA€, OCKUIbKU
3acyKCHUI TTOPYITy€e YMOBHU BiOYBaHHS TTOKapaHHS y BHJII OOMEXEHHs BOi 200
y BHJI T030aBieHHs Boji. Lleil mopsmoK BCTAaHOBIIOETHCS 1HIIUMH HOPMATHUBHO-
npaBoBuMM akTamu; 5) mis cr. 390 KK Vkpainm — pimeHHs cymay, mo Habpaio

3aKOHHOI CWJIM y  KPHUMIHQJbHOMY TMpPOBa[UKEHHI MNP0  3aCTOCYyBaHHS
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OoOMEXYBaJIbHUX 3aXOJlIB, OOMEXYyBaJbHUX NPHUMUCIB a00 HampaBjeHHS Ha
MIPOXOKEHHS MPOTPaMU IS KPUBIHHKIB.

6. Xapakrepuctiuka 00’ €KTUBHOI CTOPOHU CKJIAIIB 3JI0YMHIB, ITOB’I3aHUX 13
HEBUKOHAHHSM PILIEHHS Cyly Y KpUMIHAJILHOMY MPOBA/IXKEHHI, Jajla MOXKJIUBICTh
CTBEP/KYBATH, IO CYCIIJILHO HEOE3MeuHi MISHHS, MOB’S3aHl 13 HEBUKOHAHHIM
pIllIeHh CyIy B KPUMIHAIBHOMY TNPOBAXKCHHI, BIJHOCATHCA JO 3JI0YMHIB 3
dbopmanibHuM ckiiagoM. 3nounH, nependadenuit cr. 382 KK Vkpainu (B yactuHi
HEBUKOHAHHS CYJIOBOTO PIMIEHHS B KPUMIHAJEHOMY IPOBAKEHHI) BUMHIOETHCS
nuigxoMm Oe3aisuibHOCTI. 31mounH, nependadeni cr. 389 KK VYkpainu, moxe Oytu
BUMHEHUHN TUIbKU NUIAXOM O€3HISTILHOCTI — MOAIOHE XapaKTepHE TIIbKU B pasi
YXWJIEHHS 3acy/UKEHOro BiA cmiatu mrpady. IHmi x JigHHS (yXWJIEHHS BIJ
BiIOyBaHHS MOKAapaHHSA Yy BHJI MO30aBJICHHS TpaBa 001MMaTH TMEBHI MOCATU YU
3aiiMaTHCh TI€BHOIO [ISUIBHICTIO, YXWJEHHA 3aCy/PKEHOro Bl BIIOYBaHHS
MOKapaHHs y BUJI I'POMAJCHKUX YU BHUIPABHUX POOIT) — AK IUIAXOM Aii, TaK 1
0e3isuibHOCTI. 31mounH, nepeadadenuii ct. 390 KK Ykpainu moxxe OyTH BUMHEHUI
IK NOUIIXOM Al1i, Tak 1 Oe3mistabHOCTI. Takok 00O0B’SI3KOBOIO O3HAKOIO JIAHOTO
CYCIUJIBHO HEOE3MEeUHOTOo AiISTHHS € MicIie (0OMexeHHsT a00 1030aBIeHHS BOJI).

BcTaHoBIEHO, 10 3104MH, Tepenbadenuii cr. 3901 B po3pizi HeBUKOHAHHS
pillIeHHS CyAy B KPUMIHAJIbHOMY MPOBA/KEHHI TPOSBISETHCS y HEBUKOHAHHI
00MEeXyBaIbHUX 3aX0/iB, mependaueHux crarrero 90 KK Vkpainu Ta TeopeTnuno
MO>Ke OyTH BUMHEHHH SIK HUISIXOM i1, TaK 1 0€3q1s7IbHOCTI.

7. AHaii3 o3HaK cy0’€KTa 3JI0YMHIB, TIOB’SI3aHUX 13 HEBUKOHAHHSIM PIIIICHHS
Cyly Yy KpUMIHAJIBHOMY TIIPOBAKEHHI, IOKa3aB, [0 CYy0’€KTOM 3JI0YHHY,
nependauenoro cr. 389' KK Vkpainu, € oco0a, sKa 3aCyIKeHa BUPOKOM CyILy Ha
MiJCTaBl YroAW Mpo TPUMHUPEHHS a00 MPO BH3HAHHS BUHYBATOCTI, 110 HaOpaB
YUHHOCTI, 3a BYMHEHHS 3JI0OYMHY, 3a00pOHEHOTO BHUKIIYHO MO0 TaKoi
3acyKEeHO1 0co0u; cy0’ekToM 3710uMHy, nepeadauenoro cr. 390 KK Vkpainu, 3
11 ciuas 2019 poxy € oauH 3 MOAPYXKKS YU KOJHMIITHHOTO TOAPYXOKA a0bo 1HIIA
ocoba, 3 sAKOIO BUHHHMHI mnepeOyBae (mepeOyBaB) y ciMeWHUX a00 OJIM3bKUX

BIJIHOCHHAX Ta focsria 18-piyHoro BiKy.
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8. Po3kpuTO CyO0’€KTMBHY CTOPOHY CKJIaJiB 3JIOYMHIB, IIOB’SA3aHUX 13
HEBUKOHAHHSM PILICHHS CYAYy Y KPUMIHAIBHOMY IMPOBAKEHHI — 000B’SI3KOBOIO
O3HAKOI0 CYO’€KTUBHOI CTOPOHU 3JIOYMHIB, TIOB’SI3aHUX 13 HEBUKOHAHHSM DIIICHb
Cyly y KpUMiHaJIbHOMY MPOBA/KEHHI € BUHA, IO BHPAXKAETHCA y (HOpMI YMHCITY,
BUA ymuciay — mpsamui. [lo crocyerscs 3moumny, nepenbadenoro cr. 3901
«HeBukoHaHHS OOMEXYBaJIbHMX 3aXOJlIB, OOMEXYBAJIbHUX IMPHUIIHCIB abo
HETNPOXOKSHHS TPOTpaMu JIsl KpUBIHHUKIB» iICHYE TOUYKA 30pY, IO Cy0’€KTUBHA
CTOpOHA 3JI0YMHY Yy BUIJIIAI HEBUKOHAHHA OOMEXKYBAJIBHHMX  3aXOJIB,
OOMEXyBaJbHUX TPUMKCIB a00 HEMPOXO/KEHHS NPOrpaMH i KPHUBIHUKIB
XapaKTEPU3YEThCSI TPAMUM a00 HENPSIMUM YMHCJIOM, MPOTE BOHA CYNEPEYUTH
TIOJIOKEHHST HAYKM KPUMIHAIBHOTO TIpaBa, M0 3JIOYMHH 3 (HOPMAIBHUM CKIIaIOM
BUMHSIOTHCSI BUKJIFOYHO 3 MPSIMUM YMUCJIOM.

9. CdopmMmymnroBaHO TPOIO3HUINI IMIOAO BIOCKOHAJICHHS 3aKOHOJABCTBA Y
cdepl OXOpOHU BCTAHOBJICHOTO TOPSJIKY HAJEKHOTO BHUKOHAHHS BUPOKIB, YXBaj
Ta TMOCTaHOB CyAy 1 MPU3HAYEHOTO HHUM TMOKapaHHs a0o0 IHIIKUX 3aXO/IIB
KPUMIHAJIbHO-TIPABOBOTO BIUIMBY Ta BIJIIOBIIHOT IPABO3aCTOCOBHOI MPAKTUKHU:

— 4. 5 c1. 52 KK VYkpainu BUKIAcTH B Takiid pemakiiii — yXWUJEHHS BiJ
MOKAPAHHS, HPU3HAYUEHO020 PIWeHHAM Cy0Jy, MAa€ HACIIJIKOM BIIMOBIAAIbHICTD,
nependadeny crarrsamu 389, 3891, 390 Ta 390! nroro Kozxexkcy.

Crarrtio cr. 390! mpononyeTses BUKIacTy ii B Takiil pepaxiii:

«Cmammsa 390%. Hesuxonamnms obmexncysanrvhux 3axo0ie, 0OMedHCy6anibHux
NpUnucie abo HenpoxooNceHHs: npocpamu Ol 0coOU, KA BUUHULA OOMAULHE
HACUILCTNBO YU HACUTILCNBO 3d O3HAKOK CIAmI

Vmucne HesUKoHaHHs 0OMeNCYBANbHUX 3AX0018, NepeddaAueHux Cmammero
91-1 yvoeo Koodekcy, abo ymuchHe HeBUKOHAHHA OOMENCYBANbHUX NPUNUCIB, AOO
VMUCHEe YXULEHHS 8I0 NPOXOONCEHHS NPOSPaAMU Ol 0COOU, KA BUUHULA OOMAULHE
HACUILCTNBO YU HACUILCMBO 3a O03HAKOIW0 Ccmami, wooo AKOi maki 3axoou
3acmocoeami cyoom, -

Kaparomscsa apeumom Ha Cmpox 00 uiecmu Micayie abo oOMedNCceHHAM GOl

HA CMPOK 00 0BOX POKIBY.
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Juinpo: Jlainporn. gepx. yH-T BHYTp. cripas, 2016. C. 111-112.

7. Yopua O.B. Jlo mnwuraHHs npo 00’€KT JeSKUX 3JI0YMHIB MpPOTH
npaBocynis. KpuminanoHno-npaeogi ma — KpumiHONO2IYHI — 3aX00U  NPOMUOILL
snoyunHocmi: martepianu Beeykp. Hayk.-mpakt. koH¢. 24 muct. 2017 p. Opeca:
Opnec. nepx. yH-T BHYTp. cripas, 2017. C. 203-204.

8. CJIOBHMK OCHOBHHX KpPHUMIHAJIBHO-TIPABOBUX TEPMiHIB / aBT.-yKIL:
1.O. KucenwoB, B.B. Illa6muctuii, B.O. Jlucenko, O.B. Yopna, JL.I'. SxumeHnko.
Juinpo: Juinporn. aepx. yH-T BHYTp. cripas, 2017. 388 c.

BigmoBiaHO 10 BUMoOr Ilonoxenns npo opranizanito HJ i JIKP y cuctemi
MBC Vkpainu, 3arBepmkenoro nakazom MBC Vkpainu «IIpo opranizamito
HaykoBol JisuibHOCTI B cucteMi MBC Vikpaium» Bix 15.05.2007 Ne 154, cknana
el aKT Mpo Te, IO TPeJICTaBlIeHi MaTepiall MalOTh HEOOXiTHUH TEOpeTHYHHH,
METOJOJIOTIYHIH pIiBeHb 1 NpaKkTHYHy 3HAYUMICTh, a OTXE MOXYyTh OyTH
BUKOPUCTaHI Y HayKOBO-JOCHIJIHIN MisTIbHOCTI HAayKOBO-TEArorivyHoro Ckiamy,
an'foHKTIB 1 3100yBaviB J[HIIPONIETPOBCHKOrO  JIEPXKABHOTO  YHIBEPCHUTETY
BHYTPIIIHIX CIPaB, MPOBEJEHHI ITOIANIBIIAX HAYKOBHX JIOCIIKEHb.

Tako)x HagaHi Marepiald BHKOPHCTOBYIOTHCS B OCBITHROMY IIpoOIECi Ta
HaBYaIbHO-METOANYHIN JUSUTBHOCTI JIHIPONIETPOBCHKOIO JIepPIKaBHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIpaB, a caMe BKIIOUEHi JI0 MepeliKy peKOMeHI0BaHOi
JiTepaTypu TEKCTiB pOOOYHMX Mporpam, JIeKIid, MEeTOJUYHMX peKOMeHAalid 3
MPOBE/ICHHSI CEMIHAPChKUX, NPAKTUYHMX 3aHATH 3 HABYAIbHOI JUCIHMILIHU
«KpuwminanbsHe npaBa» TeMa Ne 36 «3109MHHU TPOTH [IPABOCY IS

Bkazani npaili peKOMeH/I0BaHi 10 BUBYEHHS ITiJ{ 9ac caMocTiiHOi poOoTH Ta
BUKOHAHHS 1HJMBIJyaJbHUX 3aBJlaHb KypCAaHTIB Ta CTYIEHTIB IOPUIUYHOTIO
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(daxysbreTy, (aKyIbTeTiB MiArOTOBKM (axiBLiB ISl MiAPO3IUTIB KPHUMiHAIBHOI
noJTiLiT, MPeBEHTHBHOT JiSUTBHOCTI Ta OpraHiB JI0CY10BOIO PO3CIIi 1y BaHHSI.

I'onnoBa komicii: A.B. Koanuuk

Yjienn Komicii:
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